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COMPARATIVE NORMATIVE
HERMENEUTICS: SCRIPTURE,

LITERATURE,
CONSTITUTION

RONALD R. GARET*

But when they are refuted from the Writings they [the Gnostics] turn
around and attack the Writings themselves, saying that they are not
correct, or authoritative, and that the truth cannot be found from
them by those who are not acquainted with the tradition. .... But
when we appeal again to that tradition which has come down from
the apostles and is guarded by the succession of elders in the
churches, they oppose the tradition, saying that they are wiser not
only than the elders, but even than the apostles, and have found the
genuine truth. . . .What it comes to is that they will not agree with
either Scripture or tradition.

Irenaeus, Bishop of Lyons (2d century, A.D.)'

I. NORMATIVE HERMENEUTICS

A. INTRODUCTION TO NORMATIVE HERMENEUTICS

I want to consider the logic, organization, and meaningfulness of a
distinct species of moral reflection. It is the sort of moral reflection that
characterizes the Christian who consults the Gospels in a time of moral
or spiritual crisis; the student who is awakened to oppression and lib-
erty by the poems of William Blake; the judge who takes instruction in
justice from the constitutional writings. In each case, the interpretation
of certain texts that are invested by the reader with special value guides
the reader's moral reflection and action. In this activity there is a con-
nection between textual interpretation and normative guidance that is
definitive of the species of moral reflection that I call "normative her-

* Associate Professor of Law and Religion, University of Southern California. B.A. 1973,

Harvard College; Ph.D. 1981, Yale University; J.D. 1981, University of Southern California. I

wish to thank my colleagues for their helpful and challenging comments. I am in special debt to
Peggy Radin, Larry Simon, Bob Bone, Sheila Briggs, and Barry Seltser.

1. Irenaeus, Against Heresies, Book 11, in EARLY CHRISTIAN FATHERS 370-71 (C. Richard-
son ed. 1953).
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meneutics."2 The nature of that connection-its coherence as well as its
practical consequence-is the subject of this Article.

In this Section, I will attempt to show that in modem society, nor-
mative hermeneutics is as important and widespread in practice as it is
misunderstood in theory. Correspondingly, the strategy of this intro-
ductory Section will be twofold. First, I will depict normative herme-
neutics ostensively, pointing to our normative hermeneutical activity in
theology, literary criticism, and constitutional law, and to the impor-
tance of that activity. Second, I will expose certain ways in which we
misunderstand the theory of normative hermeneutics. I will argue that
we oversimplify normative hermeneutics by thinking of it in terms of
literalism, or by imposing upon it the alien ideal of "scientific poli-
cymaking."3 Both oversimplifications neglect the pragmatic theorizing
that normative hermeneutics produces in the course of its own activity.
Ultimately, the most adequate theory of normative hermeneutics will

2. I am employing the term "hermeneutics" in one of the four quite different senses that
characterize the term's current usage.

(1) Sometimes hermeneutics is regarded as the metatheory of understanding or interpreta-
tion. Thus, hermeneutics is to interpretation as metaethics is to normative ethics. This is the
broadest meaning of hermeneutics, and it is roughly the sense in which I use the term in this
Article.

(2) Reflecting the impact of Heidegger and Gadamer, especially in German philosophy and
social theory, but also in contemporary theological hermeneutics, "hermeneutics" sometimes is
employed to mean "hermeneutic phenomenology." In this usage, hermeneutics refers to under-
standing as the definitive and constitutive feature of human existence. Obviously this usage has a
substantive breadth which is comparable to the methodological breadth of the metatheoretical
sense in (1).

(3) Especially in social theory and in treatments of the methodology of the social sciences,
hermeneutics is sometimes presented as the distinctive method of the Gelsteswissenschaften. In this
usage, hermeneutics denotes "understanding" as the supposed aim of the social or cultural sci-
ences, as opposed to "explanation" as the supposed aim of the Naturwissensehaften.

(4) Still more narrowly, hermeneutics sometimes is employed to name a particular view of
understanding or interpretation as the Geisreswissenschaftliche method: namely, contextualism.
Those who use the term "hermeneutics" in this way are heirs of Wilheim Dilthey, and of Dilthey's
impact on the so-called verstehen methodology of classical German sociology.

I reject senses (3) and (4) because I regard the distinction between explanation and under-
standing as fundamentally confused. See generally M. MOORE, LAW AND PSYCHIATRY: RE-
THINKING THE RELATIONSHIP (1984).

The main reason for assigning to "hermeneutics" the sense of (1)-the general theory of
interpretation-is that I want to emphasize that normative hermeneutic activity presupposes (logi-
cally, meaningfully, and motivationally) that one is prepared to answer certain basic questions
about interpretive practice. Thus, normative hermeneutics includes the theoretical features
needed to answer the questions that normative hermeneutical practice regularly raises. Those
questions are introduced in Part II of this Article.

3. The term "Scientific Policymaker" was introduced by B. ACKERMAN, PRIVATE PROP-
ERTY AND THE CONSTITUTION 10-15 (1977). In Ackerman's typology of legal analysis, the scien-
tific policymaker employs a technical vocabulary in pursuit of policy objectives that implement
"comprehensive views" such as Kantianism or Utilitarianism.
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be one which manages to discover and expound orderly connections
among key ideas, such as "canon, .... tradition," and "narrative." These
ideas are not just technical concepts found in individual disciplines
such as theology ("canon") or criticism ("narrative"); they are main
constituents of the practical wisdom of all normative hermeneutics.

The first step toward a theory of normative hermeneutics, there-
fore, is an act of recognition. If we learn to recognize normative her-
meneutics as something that we do-an activity, a practical body of
work-we will be able to see how this practice has produced its own
theory. Let us take an initial look, then, at the important work that we
do when we engage in normative hermeneutics in three fields or disci-
plines. In each case, we will see that the importance of the work is a
function of the pervasiveness of the practice and the moral seriousness
of its object.

In the field of constitutional law, judges seek guidance in the con-
stitutional text and case law. These texts are thought to have the power
to teach important lessons concerning the just ordering of democratic
institutions. Governmental decisionmakers outside the judiciary, espe-
cially those we call "statesmen," also consult the constitutional texts as
a guide in action and reflection. This consultation is animated by the
belief that these texts offer some insight into the common good, or some
understanding of the necessary constraints which bound the pursuit of
that good. Citizens, finally, may study the constitutional materials as a
source for civic ideals, duties, or rights. These practices of Constitu-
tion-reading, whether or not all of them deserve the name "constitu-
tional law," support my claim that normative hermeneutics is a
pervasive activity undertaken with reference to serious objects.

As compared to constitutional law, normative hermeneutics prac-
ticed with Literature is even more pervasive, and, in some senses of the
word, more serious as well. All of us learned in our English classes to
expect something serious and important to happen in our interpretive
grapplings with Moby Dick, The Scarlet Letter, and other classics.
John Gardner, in reminding us about "moral fiction," has described
this expectation as the belief that Literature should have "a clear posi-
tive moral effect, presenting valid models for imitation, eternal verities
worth keeping in mind, and a benevolent vision of the possible which
can inspire and incite human beings toward virtue, toward life affirma-
tion as opposed to destruction or indifference."4 The eternal verities

4. J. GARDNER, ON MORAL FICTION 18 (1978).
The legal moralist, of whom Kierkegaard's Judge William will remain forever the archetype,

19851
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and a life of virtue; this is morally serious indeed. Its seriousness is not
the seriousness of constitutional law-the sense that lives, liberties, and
fortunes hang upon the interpretation of the text-but the seriousness
of human experience deeply and artfully considered. "We learn
through fiction," according to literary critic Robert Alter, "because we
encounter in it the translucent images the writer has cunningly pro-
jected out of an intuitively grasped fund of experience not dissimilar to
our own, only shaped, defined, ordered, probed in ways we never man-
age in the muddled and diffuse transactions of our own lives."5

Whether or not we accept all the claims in Gardner's account of the
moral ends of Literature, and in Alter's account of the means, all of us
can recognize in their views a basic truth about our expectations toward
Literature. These are the expectations that fund the reading of Litera-
ture as a widespread normative hermeneutic practice.

One has a sense, finally, that those who do not find themselves
staying up late at night with Tolstoy, or girding their loins with the due
process clause and a serious review of Goldberg v. Kelly, 6 are out there
poring over the Bible. Here again, the normative hermeneutic practice
is widespread, probably the most widespread of the three practices I am
comparing. The practice of reading Scripture for guidance, moreover,
is morally serious; arguably more serious than either Literature-reading
or Constitution-reading. If the importance of Literature-reading is its
reflective depth, and the importance of Constitution-reading is its prac-
tical consequence, the special importance of Scripture-reading is its
combination of these two forms of moral seriousness. The believer
who reads Scripture finds in it profoundly instructive moral meanings

will reject the basic comparative plan of this Article on the ground that literature is supposed to be
aesthetic, while it is law's province to pursue morality. The pure aesthete, who claims to read
literature only for pleasure, not for enlightenment, will happily accept Judge William's division of
labor, so will the most radical Protestant theological proponents of the ancient dualism between
Law and Gospel. Such dualistic Christians hold that Scripture's truths are spiritual, not moral, at
least in the "legal" sense of moral. See S. KIERKEGAARD, EITHER/OR VOL. 11 (1971).

To me, such compartmentalization of hermeneutic activity is both descriptively inadequate,
as it radically oversimplifies the complexities of reading as a human experience, and prescriptively
abhorrent, as it robs life of its richness. When I speak of comparative normative hermeneutics,
obviously the "moral" sense of "normative" is paramount; nonetheless, it is not exclusive. I agree
with Robert Alter, who concludes that Old Testament narrative "unforgettably illustrates how the
pleasurable play of fiction in the Bible brings us into an inner zone of complex knowledge about
human nature, divine intentions, and the strong but sometimes confusing threads that run between
the two." R. ALTER, THE ART OF BIBLICAL NARRATIVE 176 (1981). Alter enjoins us "to enjoy the
Biblical stories more fully as stories," so that "we shall also come to see more clearly what they
mean to tell us about God, man, and the perilously momentous realm of history." Id at 189.

5. R. ALTER, supra note 4, at 156.
6. 397 U.S. 254 (1970).
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which bear directly upon the reader's inmost contemplation and most
practical life-choices. Thus the phenomenon of Scripture-reading con-
firms and in a way summarizes the prominence of normative herme-
neutics in the universe of moral reflection.7

Despite its prominence, normative hermeneutics is not as well un-
derstood as other segments of the social organization of moral reflec-
tion. After all, the moment of pure interiority, of the individual's
ethical creatio ex nihilo, has found expression in such theoretical
achievements as Kant's philosophy of the self-legislating will, and
Kierkegaard's theological exposition of the ethical and spiritual forma-
tion of the self. Similarly, the institutional and collective aspect of
moral deliberation has been expounded in economic theories of democ-
racy and in contractarian theories of justice. Compared to these images
of the autonomous individual wrestling with the inwardness of his or
her conscience, or the collectivity bargaining to generate rules of effi-
ciency or fairness, we have no well-developed theoretical accounts of
how an individual imbedded in an interpretive community derives
moral insight from texts that the community takes to be uniquely valu-
able or authoritative.

Since the essence of normative hermeneutics is a reflective connec-
tion between textual interpretation and normative guidance, an ac-

7. Normative hermeneutics in modem society is not restricted to fields that have written
texts as their objects. On some metapsychological theories, for example, psychoanalysis can be
conceived of as normative hermeneutical activity, in which the analysand learns from dream-
interpretation a "story" which brings coherence, meaning, and purpose to life. P. RICOEUR,

FREUD AND PHILOSOPHY: AN ESSAY ON INTERPRETATION (1970); Steele, Psychoanalysis and Her-
meneutics, 6 INT'L REV. PSYCHOANALYSIS 389 (1979).

Similarly, certain philosophies of history and historiography regard history as the object of
normative hermeneutical inquiry. Cf. W.B. GALLIE, PHILOSOPHY AND THE HISTORICAL UNDER-

STANDING (1968); Dray, Conflicting Interpretation in History: The Case of the English Civil War, in
HERMENEUTICS: QUESTIONS AND PROSPECTS 239 (G. Shapiro & A. Sica eds.1984).

In this Article, I restrict my comparative study of normative hermeneutics to Scripture, Liter-
ature, and the Constitution because: (1) The written character of the literary and Biblical texts
makes them especially apt as counterparts to the constitutional document and case law; (2) The
churches and literature departments are centralized institutions that play a normative hermeneutic
role comparable to that of courts in constitutional law; and (3) Current constitutional law analysis
has begun to consider literature and theology as constitutional law's closest interpretive cousins.
See, e.g., Burt, Constitutional Law and the Teaching of the Parables, 93 YALE L.J. 455 (1984);
Cover, Forewor& Nomos and Narrative, 97 HARV. L. REv. 4 (1983); Levinson, "The Constitution"
in American CivilRelgion, 1979 Sup. CT. REv. 123; Levinson, Law as Literature, 60 TEx. L. REV.
373 (1982) [hereinafter cited as Levinson, Law as Literature]; Perry, The Authority of Text, Tradi-
tion, and Reason: A Theory of Constitutional "Interpretation," 58 S. CAL. L. RaV. 551 (1985).

As the oldest interpretive disciplines, theology and criticism are more likely to illuminate
constitutional law than are the interpretive social sciences, which have come more recently to a
hermeneutic self-understanding.

1985]

HeinOnline -- 58 S. Cal. L. Rev. 41 1985



SOUTHERN CALIFORNIA LAW REVIEW [Vol. 58:35

count of normative hermeneutics must have as its central task the
elucidation of the nature of that connection.8 In the remainder of this
Section, I want only to suggest that the nature of the reflective connec-
tion between interpretation and guidance is misunderstood by two
comprehensive models which have some currency in the normative
hermeneutical fields. These two models are literalism and "scientific
policymaking." 9

Literalism, which I will discuss in more detail in Section A(2) of
Part III of this Article, pictures normative hermeneutics as a series of
commands issued by a sovereign text to the text's subjects. For literal-
ism, the act of reading is defined as a form of obedience to those com-
mands. Scientific policymaking, by contrast, rejects the sovereignty of
the text, and reforms the reader into a decisionmaker, an artificer of
norms. The scientific policymaker rejects literalism as a form of au-
thoritarianism, a thoughtless subjection to the literal meaning of the
text. Literalism rejects scientific policymaking as a form of tyranny, an
imposition of will fatally cut off from the legitimacy of the text.

Quite clearly, neither literalism nor scientific policymaking is truly
an account of the reflective connection between textual interpretation
and normative guidance: the connection that is definitive of normative
hermeneutics. Instead, both literalism and scientific policymaking are
accounts of what the normative hermeneutic fields would look like if
the reflective connection were severed or repudiated. While classical
hermeneutical thought stresses the relation between explicatio (defense
of a reading of the text) and applicatio (determination of the signifi-
cance of that reading for the issue at hand),' 0 literalism suppresses the
applicatio, and scientific policymaking suppresses the explicatio. Fur-

8. I am employing the term "normative hermeneutics" to refer both to the activity of deriv-
ing moral guidance from the interpretation of texts, and to the theory or discipline that concerns
the way in which that activity resolves the problems that it poses for itself. (Compare: "history" is
the study of "history.") My justification for this double usage is that normative hermeneutics is a
craftlike activity that produces its own theory and discipline. Its wisdom is what Aristotle called
"practical wisdom." Aristotle, Nicomachean Ethics 1140a-b, in 2 THE WORKs OF ARISTOTLE 389
(1952).

9. For the definition of "scientific policymaking," see supra note 3.
10. For the relation between explication and application in hermeneutics, see H. FREI, THE

ECLIPSE OF BIBLICAL NARRATIvE 303-06 (1974). By "classical hermeneutical thought" I mean
late eighteenth- and early nineteenth-century German theological hermeneutics, which was forced
by the increasing consciousness of historical distance to struggle with the connection between
meaning and significance. Id at 303-04. E.D. HIRSCH, VALIDITY IN INTERPRETATION 8, 39
(1967), is largely responsible for posing anew the explication/application question in terms of a
text's "meaning," which is the object of "interpretation," and its "significance," which is the object
of "criticism."
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thermore, literalism oversimplifies the explicatio; no explicatory de-
fense of a reading is necessary if the proper reading is always the literal
reading, supposedly as apparent to the understanding as the ink marks
are to the senses. Similarly, scientific policymaking oversimplifies the
applicatio; it addresses the subsumption of cases under rules or princi-
ples but ignores the textual application which licenses those rules.

If my criticisms of literalism are correct, then literalism is best un-
derstood as a failed account of normative hermeneutics. It is an ac-
count of normative hermeneutics because it wants to explain how it is
that texts have normative guiding power. It is a failed account because
it omits the applicative moment, in which the significance of the text for
the issue-at-hand is grasped, and reduces the activity of explication into
the passivity of obedience. Scientific policymaking, in contrast, is best
understood as an account of what the normative hermeneutic fields
would look like if we were ever to reject normative hermeneutics: for
its alleged authoritarianism (on the literalist model of hermeneutics),
for its complexity or obscurity, or indeed for no reason. Because liter-
alism is a failed account of normative hermeneutics, while scientific
policymaking is an alternative to normative hermeneutics, I' this Article
does not stand in the same relation to the two models. I criticize literal-
ism because its picture of normative hermeneutics is oversimplified and
descriptively inadequate, and because the ethical offensiveness of that
oversimplified position seemingly discredits normative hermeneutics it-
self. I do not criticize scientific policymaking, either in constitutional
law or in its theological or literary-critical counterparts, 2 since it is less
a misdescription of normative hermeneutics than an alternative to it.

Between literalism, the reductio of explicatio, and scientific poli-
cymaking, the reductio of applicatio, lie various ways of conceiving of

11. Whether scientific policymaking succeeds as a moral and practical reformation of the
normative hermeneutic fields depends on its ability to legitimate the scientifically produced
norms. The aspiration to such an independent rational legitimation of norms is ancient, and is
reflected in Max Weber's well-known typological distinction between legal-rational and tradi-
tional authority. M. WEBER, THE THEORY OF SOCIAL AND ECONOMIC ORGANIZATION (1974).

12. Pure natural law theories are the theological counterpart to constitutional law "scientific
policymaking." Like constitutional "scientific policymakers," natural law theologians have a
comprehensive view that governs norms and their application. Natural lawyers understand their
view to be congruent with Scripture, but not necessarily grounded in it. In literary criticism, the
movement called the New Criticism, beginning in the 1920's, pursued a self-consciously scientific
theory of literary value, grounded in semantics and psychology. See I.A. RICHARDS, PRINCIPLES

OF LITERARY CRITICISM (1928). The point I wish to make is not that natural law or "new criti-
cism," any more than "scientific policymaking" in constitutional law, is a well worked-out system
just waiting to be implemented, but simply that these movements represent ideals or aspirations to
which the normative hermeneutic fields have sometimes turned.
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the reflective connection between the explicatio and applicatio, the in-
terpretive and normative moments of normative hermeneutics. In Sec-
tion B of Part IV of this Article, I will show how certain ideas
prominent in recent constitutional theory--conceptualism, originalism,
functionalism, and the value-consensus theory-can be evaluated as
connecting theories. Like their close cousins in literary criticism and
theology (notions such as "poetic genius," "doctrinal content," and
"narrative"), these constitutional theories offer to tell us what it is
about certain texts that makes them both meaningful (able to be under-
stood through interpretation) and significant (entitled to bear upon our
life). By comparing these connecting theories across disciplinary lines,
we can assist their maturation by exposing the basic questions that
brought them into existence, and that it is their mission eventually to
resolve.

B. THE STRUCTURE OF NORMATIVE HERMENEUTIC PROJECTS

1. Normative Hermeneutic Projects and Their Objects

In this subsection I will briefly introduce certain key notions-nor-
mative hermeneutic object, normative hermeneutic project, and
worldview-and indicate the work that these ideas will perform in the
course of the essay's general argument. I will say something about how
these notions help us to perceive the logic of normative hermeneutics in
constitutional law, theology, and criticism. 13 By "logic," I mean moti-
vation and meaningfulness, as well as the logic of the practical syllo-
gism. All told, the enterprise is one of locating the sense of the reflective
connection between interpretation and norm.

"Normative hermeneutic object" is my general name for the object
to which certain fields, such as those I am comparing, turn for the nor-
mative guidance and reflection that interpretation is expected to elicit.

13. I will employ the terms "theology" and "theological hermeneutics" in a very broad
sense, to embrace not only the theoretical but also the practical interpretation of Scripture. Thus,
"theology" includes the practical deliberations and reflections of a Christian who pores over
Scripture in a time of moral crisis, as well as the constructive proposals of the academic theologi-
cal ethicist. The rationale for my broad usage is discussed infra note 137. Except where context
specifies a contrary reading, I will employ "literary criticism" in a comparably broad sense, to
embrace not only. scholarly criticism but also the general practice of reading and interpreting
literature for the sake of broadly normative ends such as insight or experience. "Constitutional
law," similarly, is meant here to include not only what courts do when they adjudicate under, and
in relation to, the Constitution, but also what Congress and administrative agencies may do when
they look to the Constitution for structural guidance, and what constitutional scholars do when
they make proposals about constitutional law. If there is a constitutional laity, comparable to the
lay readers of Scripture and literature, then they are included as well.
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Sometimes the object of interpretive attention is a written text. As it
turns out, it is difficult to ascertain the boundaries of the normative
hermeneutic object, whether text, unwritten tradition, or institution, or
some combination of written and unwritten objects. The point in call-
ing the normative interpretive object a normative hermeneutic object is
to throw attention to problems just like the question of boundaries.
The general subject of the boundaries and complexity of the normative
hermeneutic object is taken up in more detail in Part II of this Article.

This Article argues that the logic and meaning of solutions to such
fundamental problems of normative hermeneutic practice as ascertain-
ment of the contents and boundaries of the normative hermeneutic ob-
ject are provided by the worldviews that motivate that practice. By
"worldviews," I mean basic options in the history of ideas concerning
human nature and its possibilities. In this essay I will explore three
such "worldviews": Martin Luther's theory of justification by faith
alone, Matthew Arnold's humanistic perfectionism, and Alexander
Bickers Burkean version of consent theory. My thesis is that
worldviews such as these are the "switchmen" that direct hermeneutic
practice to the interpretive tracks along which they proceed. 4

The worldviews embody basic motivating normative commitments
that make sense out of the engagement with a normative hermeneutic
object, and respond to the need for a way of framing and defining that
object. Because of the foundational role of the worldviews as basic
normative anthropological15 commitments, it is helpful to think of the
normative hermeneutic activity responsive to such commitments as be-
ing organized by them into "projects." Thus the interpretation of
Scripture, when animated and directed by the Lutheran worldview,' 6 is

14. The metaphor of the "switchmen" is borrowed from Max Weber. The passage in which
Weber introduced the metaphor is also helpful in explicating the sense of a "worldview."

Not ideas, but material and ideal interests, directly govern men's conduct. Yet very fre-
quently the "world images" that have been created by "ideas" have, like switchmen,
determined the tracks along which action has been pushed by the dynamic of interest.
"From what" and "for what" one wished to be redeemed, depended upon one's image of
the world.

M. WEBER, The Social Psychology of the World Religions, in FROM MAX WEBER: ESSAYS IN
SOCIOLoGY 280 (H. Gerth & C. Wright Mills eds. 1946).

15. I am using the term "anthropological" here in its philosophical rather than in its social-
scientific sense. Philosophical anthropology is the study of human nature; therefore, "normative
anthropological commitments" are deeply held views about the moral possibilities or infirmities of
human nature. For an introduction to philosophical anthropology, see L. STEVENSON, SEVEN
THEORIES OF HUMAN NATURE (1974).

16. Throughout this Article, I use the term "Lutheran" as the adjectival form of Luther's
basic theological insight, and not as a reference to any set of denominational practices. As will
become clearer in Part I of this Article, the worldviews are insights which have had broad histori-
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a normative hermeneutic project: it is a coherent interpretive attitude
which executes certain basic normative commitments in hermeneutic
practice. The interpretation of Scripture as animated and directed by
Luther's understanding of justification by faith alone is not at all the
same project as the interpretation of Scripture governed by alternative
commitments. I will be especially concerned to depict the logic, mean-
ings, and motives of (1) the theological normative hermeneutic project
governed by the Lutheran worldview, (2) the constitutional normative
hermeneutic project controlled by Bickelian consent theory, and (3) the
literary-critical normative hermeneutic project directed by Arnoldian
humanistic perfectionism. I will illustrate the ways in which these
projects rest upon quite distinctive answers to the three problems which
are fundamental to normative hermeneutics.

2. Three Problems in Normative Hermeneutics

I have said that normative hermeneutics is a kind of "practical
wisdom," which produces its own theories or rules in the course of its
own interpretive activity. That practical wisdom can be regarded as a
body of responses to three major problems: (1) the problem of the
complexity of the normative hermeneutic object; (2) the problem of
textual authority; and (3) the problem of interpretive methodology.
The shape of each normative hermeneutic project is determined by the
way its motivating worldview addresses these three problems. In this
subsection I will introduce the three problems, but not explore them in
detail. The first problem-the complexity of the normative hermeneu-
tic object-is the subject of Part II of this Article. A special case of this
problem, involving the setting up of what I call the "focal text," that
writing paramount in the normative hermeneutic object, is the subject
of Part III of this Article. The second major problem in normative
hermeneutics, concerning the authority of the text, is the subject of Part
IV. In that Part, I make some comments about the problem of interpre-
tive methodology, but in the main that problem must wait to be ex-
plored further in a subsequent essay.17

cal consequences. Sometimes, as with Luther, the insight can be sharply identified with a particu-
lar person's thought. More frequently, however, as with humanistic perfectionism and consent
theory, the insight has a complex and diffuse intellectual history. I hardly need point out that
Arnold and Bickel were not founders of humanistic perfectionism or consent theory, in the same
sense or to the same degree that Luther was the founder of the Reformation theological
worldview.

17. I have evaluated symbolism as a methodology in legal interpretation in TheRedBird, 58
S. CAL. L. REv. 237 (1985), published as part of this Symposium.
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Because a normative hermeneutic project is inspired by a
worldview to carry out interpretive activity in relation to a normative
hermeneutic object, the identity of the normative hermeneutic project
and the possible content of its interpretive production are bound up
with the task of determining what a certain worldview's normative her-
meneutic object really is. In other words, one of the chief ways in
which a normative hermeneutic project defines itself is by struggling
over the nature and content of its normative hermeneutic object.

In its most inclusive and ambitious form, a normative hermeneutic
object may be the totality of what I call a "deposit": the potentially
meaningful strata laid down either by an extraordinary event (a revolu-
tion, the founding of the state, or the redemptive ministry of a savior)
or by the slow sedimentation of human wisdom (the evolution of cul-
ture). Hence one can speak of "the deposit of faith," "the deposit of the
founding of the state," or "the deposit of culture." In each case, the
deposit can be understood as a formation of potentially meaningful
lore whose vastness must be appreciated on a geological scale of time
and distance.

Like the ore in a rich mineral deposit, the lore in a rich meaningful
deposit is ordinarily too vast to be staked out by any one project. No
project in our society is big enough to take the whole deposit of culture
as its object.'" Thus, smaller claims are staked out within the cultural
deposit. Literature is one such claim; it is a normative hermeneutic
object which in one sense is simply part of the larger mining of cultural
meaning, but in another sense is a marked-off project with its own in-
terpretive institutions (Literature departments, journals) and texts
("Literature"). Of course, the precise nature of the subordinate relation
of literature to the deposit of culture is established differently by each
worldview. One sort of humanism may regard literature as fungible
with other stakes in the deposit of culture, so that, to this worldview, it
is a matter of indifference whether one interprets literature, plastic arts,
or music. Another sort of humanism may take literature to be a neces-
sary (or even a necessary and sufficient) access to culture.

I have said that in the ordinary case, the whole deposit is simply
too big to become the normative hermeneutic object of any normative

18. Perhaps the last institution bold enough to claim the entire deposit of culture as its object
was the late medieval or early Renaissance university. What made this claim possible was the
identification of culture with the retrieval and recollection of the Classics. The exclusionary char-
acter of this view of culture-its omission of the self-understanding of heretics, foreigners, infidels,
women, and the poor--suggests the inevitably ideological nature of the claim by a project that it
takes the whole of culture as its normative hermeneutic object.
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hermeneutic project. The extraordinary case is Catholicism, the project
which invented the very idea of the deposit. Catholicism takes as its
normative hermeneutic object the entirety of what it calls "the deposit
of faith."19 Included in the deposit of faith are Scripture, church tradi-
tions, and the church community itself.20 everything set in motion by
the life, ministry, and resurrection of Jesus Christ. The hermeneutical
struggles by which the various strands of Christianity have defined
themselves can be related to each of these three components of the de-
posit of faith: text, tradition, and institution. As we win see, the con-
flict between Protestantism and Catholicism was in large measure a
dispute over whether Christianity, as a normative hermeneutic project,
was to have a simple object (consisting of one focal text, namely Scrip-
ture) or a complex object (consisting of a text, a tradition, and an
institution).

All normative hermeneutic projects begin with the premise that a
deposit has been laid down, to which we must attend, if we are to know
what we must do. From that shared starting point, the paths of the
projects diverge according to the worldview that sets them on their
way. Under some premises it will make sense to take the entire deposit
as the object of a project; under other premises, to do so would be
either impossible or evil. Under some premises, the object must be a
complex relation of text, tradition, and institution; under others, the
object must be narrowed to include only a focal text. Therefore, strug-
gles over the complexity of the normative hermeneutic object are ex-
perienced as moments of theory in normative hermeneutics, moments
when practice depends upon the resolution of practical problems.

The founding of the state is sometimes regarded as laying down a
deposit that is and ought to be regarded as a normative hermeneutic
object. Thus, in France, the French Revolution provides the definitive
analytical tool by means of which all subsequent French political his-
tory is understood. English constitutionalism also can be likened to a
deposit: a complex deposit like the "deposit of faith," since it includes
not only writings but also traditions and institutions.

Thus, the question arises: what is the normative hermeneutic ob-
ject of American constitutional law? Is it a whole deposit, like the de-

19. Paul (or an author writing in Paul's name) may be alluding to the deposit of faith when
he enjoins Timothy to "guard the truth that has been entrusted to you by the Holy Spirit who
dwells within us." 2 Timothy 1:14.

20. For the relation between the deposit of faith and the concepts of Revelation, Scripture,
tradition and Church, see 4 NEw CATHOLIC ENCYCLOPEDIA 780-81 (1967).
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posit of faith; or is it a claim staked out of a larger deposit, in the way
that literature is staked out of the deposit of culture? If the latter view
is correct, what is the larger deposit in which constitutional law lies? Is
the normative hermeneutic object of constitutional law complex-in-
clusive of a text, tradition, and institution--or is it simple, consisting
solely of a focal text? Questions such as these provide some of the the-
oretical occasions in which constitutional law determines the nature of
the connection it draws between interpretation and normative
guidance.

Even where the normative hermeneutic object is simplified by be-
ing reduced to a focal text alone, the establishment of the focal text
generates problems of great consequence for the shape of the connec-
tion between interpretation and norm. In order to understand the con-
nection between textual interpretation and normative guidance, we
must first know something about what a "text" is. As it turns out, how-
ever, the concept of "text" as it operates in normative hermeneutics is
so complex that it is not easy to define or describe with precision.
When pulling rabbits from hats, one suspects that one is dealing with a
rather tricky hat; when pulling morals from texts, one suspects an
equally tricky text. The two tricks in the establishment of the focal text
concern the problem of which writings to include in the focal text (a
problem which theology calls the problem of establishing the canon),
and the problem of what it means to say that a text is a focal text: that
it is Scripture, Literature, or Constitution.

As we shall see in Section B of Part II, one thing that is meant
when a text is called Scripture, Literature, or Constitution is that the
text, as focal text of a normative hermeneutic object, is authoritative for
the project that takes that object. Indeed, authority is a characteristic
imputed to all elements of a normative hermeneutic object, including
tradition and institution (in complex objects), by those who engage in
normative hermeneutics with that object. But of all the elements of the
normative hermeneutic object, the focal text will be the one of most
concern in our comparative analysis; and, correspondingly, the sort of
authority into which we will need to look most closely will be the au-
thority of the text.

What the authority of the text means turns out to be quite different
for each worldview that we consider. We will see, for example, how in
humanistic perfectionism the authority of the text is an empowerment
of the interpreter's will, while under Lutheran premises the authority of
the text defeats that will. Thus the specific sense of textual authority
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with which a worldview endows a focal text will carry direct conse-
quences for the moral character of the interpreter's relation to the text.

A worldview, with its implications for the authority of the text,
suggests the ultimate point and meaning of interpreting a focal text.
Especially when a text is vague, ambiguous, or multivocal, however,
one can know why one is engaged in normative hermeneutic practice in
relation to that text without knowing how to carry out interpretation
itself. While the worldviews control methodological choices, they are
not themselves methods.

The bridge between the "why" and the "how" in normative her-
meneutic projects is constructed out of material I call "theories of the
location of textual authority."'" These theories serve the worldviews by
locating within the chosen text its specially authoritative "aspect."
These "aspects" or "locations" may include the doctrinal or conceptual
content of the hermeneutic object, its narrative sequences, its symbols,
the author's intent which it embodies, or some combination of these.22

Once one knows "what to look for" in the text, one has a foundation
for the practice of interpretation. All one lacks is a method or tool to
facilitate the search. The selection of such a method constitutes the
third problem posed by normative hermeneutics. It also provides the
means by which each normative hermeneutic project creates unique so-
lutions to the basic task of relating interpretation and norm.

To illustrate the manner in which theories of the location of tex-
tual authority provide a bridge between the "why" and the "how" of
interpretation, I will study in Section C of Part IV the hermeneutic
functions of "narrative" theories, one family of theories of textual au-
thority. The idea of narrative has experienced a renaissance in recent
literary-critical theory,23 especially as a result of new theories of narra-
tive which were produced on the margins of traditional literary criti-
cism, in structuralism 24 and phenomenology. 25 These developments in
turn have stimulated a great deal of interest in Biblical narrative, both

21. My treatment of the "theories of the location of textual authority" is especially indebted
to the outstanding work of David Kelsey in D. KELSEY, THE USES OF SCRIPTURE IN RECENT
THEOLOGY (1975). While I take issue with Kelsey at key points, see infranote 137 and text accom-
panying notes 189-97, his analysis of the role of textual appeals in normative argument remains
the authoritative work in the field. It is far more sophisticated than any of the recent treatments of
"interpretivism" in the field of constitutional law.

22. See infra notes 143-86 and accompanying text.
23. For recent literary-critical treatments of narrative, see ON NARRATIVE (W.J.T. Mitchell

ed. 1981).
24. See, ag., T. TODOROV, THE POETICS OF PROSE (1977).
25. See, eg., P. RiCOEUR, THE SYMBOLISM OF EVIL (1967).
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by theologians" and by literary critics." All of this scholarship has
influenced the recent discussion of narrative in constitutional theory.28

Despite, or perhaps because of, this fertility in the narrative field, the
recent treatments of narrative are sometimes confused about its status
in hermeneutic projects. In Section C(l) of Part IV, I show how confu-
sion and ideology result when narrative is made an independent varia-
ble in interpretation, rather than a dependent variable controlled by a
worldview. In Section C(3) of Part IV, I illustrate the properly
subordinate (but still substantial) role that various specific views of nar-
rative may play in executing the commitments of a particular
worldview (Bickelian consent theory) as it animates constitutional law
as a normative hermeneutic project.

In this subsection, I have identified three problems-the problem
of the complexity of the normative hermeneutic object, the problem of
authority, and the problem of interpretive methodology-which are
highly formative in the life of normative hermeneutic projects. The
answers that the projects give to these problems are shaped by the
worldviews; in turn, the answers shape the daily practice of normative
hermeneutics in the projects. Both the problems and their possible so-
lutions are invented by normative hermeneutic projects themselves, as
mediators between interpretation and norm.

Logically, the three problems are interrelated in complex ways.
One cannot know why the object is authoritative unless one knows
what is in it and roughly what it means; one cannot know what it
means unless one knows what is in it and why it is authoritative; and so
on. This complexity of interrelation is borne out by the fact that there
is no regular historical sequence to the posing of these questions in nor-
mative hermeneutic projects. In principle, any of the questions can be
raised at any time. Neither these questions nor their possible answers
are decreed by any immutable hermeneutical fate. Instead, they are no-
dal points of debate that the projects have invented in the course of
their own self-formation.

26. For the major study of the idea of narrative in the history of Christian theological her-

meneutics, see H. FREI, supra note 10. The recent enthusiasm for narrative among certain theolo-
gians has not always produced work as subtle and careful as Frei's. See S. HAUERWAS, A

COMMUNITY OF CHARACTER (1981); D. TRACY, THE ANALOGICAL IMAGINATION (1981).
27. With the exception of Frei, the theological treatments of Biblical narrative have not been

as insightful as recent literary-critical treatments by several of the major contemporary critics. R.

ALTER, supra note 4; N. FRYE, THE GREAT CODE: THE BIBLE AND LITERATURE (1982); F.
KERMODE, THE GENESIS OF SECRECY (1979).

28. See Burt, supra note 7; Cover, supra note 7; Perry, supra note 7.
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3. Normative Hermeneutics as Rule-Hermeneutics

I want to acknowledge freely, and rather ruefully, that I have bur-
dened a formidable-sounding subject, normative hermeneutics, with
formidable equipment: hermeneutic projects with hermeneutic objects,
set in motion by worldviews and implemented by theories of the loca-
tion of textual authority. Things will get worse before they get better;
for we must see how the worldviews mold the shape of the hermeneutic
object (by means of concepts such as "canon," "sola scroptura," and
"deposit") and locate moral meaning in the text (by means of concepts
such as "symbol," "genius," various notions of "narrative," and
others). I concede that theories other than mine, such as literalism and
scientific policymaking, have the petite charm of glass slippers; but for
that very reason, they do not come close to fitting the old, gnarled,
much-traveled feet of the normative hermeneutic disciplines.

The ways in which the framework of my account of normative
hermeneutics differs from literalism are both numerous and apparent.
Literalism supposes that the text itself commands that it be read liter-
ally, and justifies that command. Normative hermeneutics, by contrast,
supposes that what the text is--the content of the canon, the relation
between text and tradition, and so on-already poses a question whose
answer must depend upon the deepest moral commitments. Once the
text is established, normative hermeneutics sees the effect of the
worldviews in the nature of the text's authority, and in the aspects of
the text to which interpretation looks for a realization of that authority.

Metaethics supplies a distinction that may illuminate hermeneutics
(which, it will be recalled, is metainterpretation); while literalism is act-
hermeneutics, my theory of normative hermeneutics is rule-hermeneu-
tics. In ethics, act-theories, such as act-utilitarianism or act-agapism,
are theories that tell the moral agent always to choose the act that best
conforms to the basic moral principle.2 9 By contrast, rule-theories,
such as rule-utilitarianism, are theories that tell the moral agent to live
by those rules that best conform to the basic moral principle.30 By
adapting this distinction to our purposes, we can see why literalism is
act-hermeneutics, while my account of normative hermeneutics is an
example of rule-hermeneutics.

29. Thus, an act-utilitarian is always to do the act that maximizes utility; the act-agapist is
always to do the act that is most loving.

30. Thus, a rule-utilitarian is always to follow the rules that, on the whole, best serve utility.
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In theories of act-hermeneutics, one always adopts the interpreta-
tion that best serves the underlying hermeneutical principle. For liter-
alism, that underlying principle is literal meaning; hence literalism is
an act-hermeneutical theory because each distinct act of interpretation
(each reading of a word, line, or text) always must conform to the prin-
ciple of literal meaning. Theories of rule-hermeneutics, by contrast,
require us to adopt the best interpretive rules, and to govern our indi-
vidual acts of interpretation by means of those rules. The rules in my
rule-hermeneutical theory are the accounts of the hermeneutic object,
of the canon, and of textual authority. Once the rules have been en-
acted, as the best answers that the worldviews can provide to the funda-
mental problems that hermeneutical practice always encounters, then
these rules are in force.

The distinction between act-hermeneutics and rule-hermeneutics
also helps us to see the differences between normative hermeneutics
and scientific policymaking. Scientific policymaking is act-hermeneu-
tics. Even if the ethical theories in scientific policymaking's "compre-
hensive view"31 are ethical rule-theories (like rule-utilitarianism),
scientific policymaking always governs each act of interpretation by the
hermeneutical principle: let the interpretation conform to whatever is
ethically required by the master ethical principle (in this case, rule-util-
itarianism). For normative hermeneutics, however, the concern is for
the structural features of hermeneutics that render it a workable and
meaningful way to carry out moral reflection within a moral project.
The rule-hermeneut who has, for example, accepted a certain account
of why the text is authoritative, is subject to the gravitational pressures
of that account. For the scientific policymaker, the text is a platform
from which rules are launched with a minimum of thrust; while for the
normative hermeneut, the authority of the text exerts a moral gravity
that can be counteracted only by an extraordinary ethical counterforce.

There is a corresponding difference between the "comprehensive
view," which controls scientific policymaking, and the "worldview,"
which controls normative hermeneutics. A "worldview," as we shall
see later in detail, stresses the features of a philosophical anthropology
that address basic questions about human competence to know the
good. A worldview stresses these epistemological features because its
main task is to set up a permanent human institution-an interpretive
institution-that will mediate our knowledge of the good. The compre-
hensive view adopted by a scientific policymaker, by contrast, is al-

31. See supra note 3. A "comprehensive view" is the basic ethical theory, such as Kantian-
ism or Utilitarianism, which the scientific policymaker seeks to implement.
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ready a theory of the good. Utility, love, and autonomy-the
cornerstones of the major comprehensive views-are not theories about
the institutions through which our ethical understanding evolves, but
theories about the end toward which it is evolving.

This suggests the third and most important difference between sci-
entific policymaking and normative hermeneutics. In scientific poli-
cymaking, interpretation of the text is ultimately a form of window-
dressing, since we already know independently what we ought to do.
We have nothing to learn from the text. The whole point of normative
hermeneutics, however, is that there is something to be learned from
the text. We do not learn from the text through a direct encounter with
commands, as literalism would have it, but through participation in a
complex project shaped to the task by convictions about human pos-
sibilities and limits. The "rules" that give each normative hermeneutic
project its shape---"rules" such as the limits of the canon, the content
and complexity of the normative hermeneutic object, the identity of the
interpretive community and of the authoritative interpreter, and the
meaning of authority and its location in the text-regulate the ordinary
practice of normative hermeneutics. More importantly, these "rules"
make possible the profound and saving crisis which neither the literal-
ist nor the scientific policymaker can experience: the capacity of the
text to instruct so deeply that it revises the very convictions which give
form and meaning to the project itself.32

II. THE NORMATIVE HERMENEUTIC OBJECT

A. THE COMPLEXITY OF THE NORMATIVE HERMENEUTIC OBJECT

1. Simple and Complex Objects

I call texts such as the Bible or the Constitution "focal texts" since
they are the focus of normative hermeneutic effort in their fields, and
since they bring the other elements of the normative hermeneutic ob-
ject into focus. These texts may or may not exhaust the content of the
normative hermeneutic object in their fields. I will call a "simple ob-
ject" an object consisting solely of a focal text. A "complex object"
consists of some combination of text, tradition, and institution.

32. For example, the humanist who is brought to the study of literature by humanist prem-
ises, and who on the basis of those premises has acquired the traditional skills that are the key to
meaning in literature, discovers through reading the fiction of Sartre that those humanist assump-
tions must be revised in certain ways.
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Christian theology enacts the issue of simple versus complex object
as an explicit struggle between the Catholic "deposit of faith" (a com-
plex object staking out an entire deposit) and the Protestant doctrine of
sola scriptura ("Scripture alone"). The deposit of faith, as we have
seen, is virtually the prototype of the complex deposit. In addition to
the focal text (the Bible), the deposit of faith includes traditions both
written (the writings of the Church Fathers, which reflect the views and
practices of the early church) and nonwritten (liturgical and sacramen-
tal rituals). The Church itself is a part of the deposit of faith. As such,
the Church occupies two distinct roles: that of reflexive community and
authoritative interpreter. In its role as reflexive community, the Church
is the community (called "universal church" in Catholic ecclesiology)
whose moral and spiritual identity is at stake in normative hermeneu-
tical reflection. In Catholic teaching, the community that is the reflex-
ive counterpart to the normative hermeneutic object, and that comes to
understand itself through hermeneutical reflection, is as broad and in-
clusive as humanity itself; it is "universal." By contrast, the Church as
authoritative interpreter is more narrowly defined as the Pope and. the
teaching office: still part of the deposit of faith (because instituted by
Christ) but tending to become the interpreter of the deposit as well as
being a content of that deposit.

The Protestant idea of sola scriptura, which is the subject of Sec-
tion A(l) of Part III, rejects the Catholic complex object, the deposit of
faith, in favor of a simple object, consisting of the focal text (the Bible)
alone. Clearly, a great deal of practical interpretive weight hangs in the
balance in the ancient argument between deposit of faith and sofa scrip-
tura. Traditionalism in interpretation, for example, is fostered by plac-
ing tradition within the ambit of the interpretive object itself.

The theological conflict between deposit of faith and sola scriptura
has served as a prototype for struggles between complex and simple
objects in other fields. In constitutional law, a major part of that strug-
gle is well captured in Thomas Grey's question, "Do we have an un-
written Constitution?"33 The unwritten Constitution might include
certain traditions (constitutionalism; "Anglo-Saxon traditions of de-
cency") 34 or institutional practices (such as those of the Supreme
Court). Additionally, the normative hermeneutic object of constitu-
tional law, if conceived as a simple object, might well include written
texts other than the constitutional document, such as the Federalist Pa-
pers or the Declaration of Independence.

33. Grey, Do We Have an Unwritten Constitutiong 27 STAN. L. REV. 703 (1975).
34. See infra text accompanying notes 116-25.
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Literature-whose focal text includes the writings of Shakespeare,
Milton, and others-is quite generally regarded as only a part of the
larger deposit of culture. But this consensus rests on a normative plat-
form: a sense of what it means to be cultured or educated. That partic-
ular vision regards the focal texts of Literature to be but one of several
available means to a larger normative end articulated by a worldview.
Hence, as we compare our three fields, the logic of the issue of simple
versus complex objects is the same in all three cases; in every case, reso-
lution is worldview-dependent. That Literature is but a part of culture
depends on a certain view of how one ought to learn about serious
things, just as the controversy over the deposit of faith depends on a
clash of such views.

Figure 1, Complexity of the Normative Hermeneutic Object, sum-
marizes the discussion to this point, and schematically depicts the vari-
ous items that may be enlisted in the normative hermeneutic object by
order of a worldview.

2. Problems in the Focal Text

Considered on its own, as the dominant element of the normative
hermeneutic object, the focal text gives rise to two kinds of controversy.
One controversy concerns the extension of terms such as Scripture,
Literature, or Constitution. 5 The other controversy concerns the in-
tension of these terms.36

To illustrate the problem of extension, let us consider Scripture.
The question here is: What texts count as Scripture? Theology poses
this question in its own terms: What is in the canon? Throughout this
Article, I will follow the lead of the normative hermeneutic fields by
borrowing the idea of canon to refer generally to the extension of the
focal text. A writing is canonical if it is in the range of texts that are to
count as Scripture (in theology), Literature (in criticism), or Constitu-
tion (in constitutional law).

35. The extension of a term is, roughly, what it denotes: the range of items that it covers.
Thus, in normative hermeneutics, the question of the extension of a term such as Scripture asks
which texts are being referred to in the term Scripture; which texts count as Scripture.

36. The intension of a term is its connotation: its sense, as opposed to its reference. See
supra note 35. Thus, the problem of the intension of a term such as Scripture is the question of
what it means to say of a text that it is Scripture. Granted that we are denoting a certain text when
we say "Scripture," what do we mean by calling that text "Scripture"
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The problem of intension is the problem of what is meant by call-
ing certain texts Scripture, Literature, or Constitution, in answer to a
question such as: Why are these texts in the canon? The question of
intension is the question of which properties are imputed to a text when
that text is called Scripture, Literature, or Constitution.

These two problems concerning the focal text function as tipping
points for the worldviews in their management of hermeneutic projects.
While worldviews do not create the category of focal text, or the two
problems of extension and intension, they do focus on these problems
as links between interpretive and normative issues. How worldviews
address the extensional issue, the problem of canonicity, is the subject
of Section B of Part III, while the meaning of terms such as Scripture,
Literature, and the Constitution is the subject of Section B of Part II.

3. Problems in Tradition

Except in those projects that have been most radically concen-
trated and simplified under the pressure of sola scriptura, normative
hermeneutics wrestles with certain problems concerning that element
of the normative hermeneutic object commonly called "tradition."
These problems concern the status of traditions within the logic of nor-
mative hermeneutic projects. Any tradition can be invested with the
status of being canonical, quasi-canonical, or mediating. I will briefly
define these three statuses, and explain why they matter in the logic of
normative hermeneutics.

For written traditions-as an example, let us take the tradition of
critical essays, including those of Coleridge, Arnold, and Eliot-per-
haps the simplest move that one can make is to include them in the
canon of the focal text. Rendering the written traditions canonical has
the consequence of subjecting them to the same sort of devoted scrutiny
as the other canonical texts. This process may be what has happened to
some constitutional case law: key cases such as Brown v. Board of Edu-
cation37 are canonized, while per curiam opinions are not. The same
situation is found in Judaism. The Halakhic Midrashim, early com-
mentaries on the Mosaic law, constitute an independent canon of
teaching texts and a complement to the canon of the focal text
(Scripture).

It seems important, however, to hold fast to the rigors of canon. It
must be denied that a close approach to canonical status is the same

37. 347 U.S. 483 (1954).
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thing as canonical status itself. There is a difference between the three
cases I have mentioned here. Brown v. Board of Education is arguably
actually in the constitutional canon, while the critical tradition is only
"almost in" the literary canon. And Midrash, for example, is definitely
not in the canon of Hebrew Scripture.

The point I want to make here is somewhat complex, but what
makes it complex is so paradigmatic for the logic of normative herme-
neutics that it is worth developing at some length. On the one hand,
the meaning of "canon" is the same in all three fields, and in each
project that we are considering. The canon is always the extension of
the focal text. But on the other hand, both the consequences of canon-
icity and the importance of policing the borders of the canon vary enor-
mously among the projects. The reason for this variation is that
projects taking simple objects have more at stake in the canon of the
focal text than do projects taking complex objects. Furthermore, the
boundaries of the canon are less significant where the project that takes
that canon is simply one of several mining the same deposit, and more
significant where the aims of a worldview succeed or fail on the
strength of one project alone. The upshot of these dynamics, as I am
about to illustrate, is that while the question of whether a tradition is
accepted into the canon is always important, it is not always important
in precisely the same way or to the same degree.

Let us begin by comparing the importance of the boundaries of
canon in Protestantism and Catholicism. Because Protestantism takes
a simple object consisting only of a focal text (the Bible), under Protes-
tant theological conditions the canon is necessary and sufficient to the
ends for which hermeneutic practice is initiated. In Protestantism (as
set up by Luther), whatever one needed to know could be found in the
canonical texts and only in the canonical texts. Hence in Lutheran
Protestantism, the canon is not only the extension of the focal text (gen-
eral theoretical definition) but the necessary and sufficient hermeneutic
object (function which the canon performs under the Lutheran
worldview).

Because Catholicism engages a complex object (not just text but
also tradition and institution), its canon, for theological reasons which
will be considered later, is not necessary to the ends for which herme-
neutic practice is initiated. One can therefore discover what one needs
to know through the offices of the Church, even if one has no access to
Scripture (as in a missionary context). On the other hand, the canon
may be sufficient under Catholicism (sufficient cognitively, that is,

1985]

HeinOnline -- 58 S. Cal. L. Rev. 59 1985



SOUTHERN CALIFORNIA LAW REVIEW [Vol. 58:35

although probably not ritually, since for salvation purposes the media-
tion of the sacerdotal priesthood is required). Hence in Catholicism the
canon is still the extension of the focal text (as it is in Protestantism),
but it no longer carries the same practical hermeneutic importance.

The situation in literary criticism renders the canon even less im-
portant than in Catholicism. This result depends on the fact that Liter-
ature is not the only project that mines the deposit of culture in pursuit
of humanistic ends. Since the ends of the humanistic worldview can be
met by music or philosophy, then with respect to the worldpiew the
canon of Literature is not necessary. Moreover, under the specific stric-
tures of Matthew Arnold's version of humanism, as we will see, Litera-
ture alone could not be regarded as sufficient; for Arnold insisted that
the humane value of culture could be realized only by well-rounded
study. For Arnold, exclusive devotion to any one canon, including the
literary canon, would be too constricting to lead to human perfection.
Therefore the literary canon is neither necessary nor sufficient to the
ends of the humanistic worldview as taught by Arnold.

Of course, we can adopt a different perspective from which to esti-
mate the importance of the canon in Literature. From the standpoint
of literary study as a specific hermeneutic project, the canon is extraor-
dinarily important. The specific work of the literature-interpretive pro-
ject functions in part by a critical policing of the literary canon.

The position and function of the canon in constitutional law is so
complex and uncertain that very little can be said about the matter
here; we must wait until the comparative analysis of Part III. But on
the basis of the Protestant, Catholic, and literary illustrations just
presented, we can see that while the question of admission into the
canon is always important, it is not always important in the same sense
or to the same degree. The importance of the canonical boundary can-
not be formalized, since this importance varies in each different herme-
neutic project.

Since the question of whether a certain tradition is or is not in the
canon can be of great importance under certain conditions, we must be
careful not to employ the term "canon" loosely or analogically. Mid-
rash, and the critical essays of Eliot, Arnold, and Coleridge, constitute
what must be called a "quasi-canonical written tradition." Nonetheless
the authority of Midrash as a quasi-canonical written tradition in Jew-
ish hermeneutics, and of the great critical essays as a quasi-canonical
written tradition in literary criticism, is unmistakable. In comparing
the authority of quasi-canonical written traditions to the importance of
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the texts in the canon, all that one can say as a general matter is that the
relative weights depend on the structure and complexity of the norma-
tive hermeneutic object and ultimately on the worldview which ani-
mates interpretive practice in relation to that object.

Unwritten traditions, such as liturgies, norms of reading, or value
expectations, which are authoritative within hermeneutic projects but
are not in the extension of the focal text, should also be described as
quasi-canonical. This usage permits us to capture some rather subtle
and extremely important moves that are made in normative hermeneu-
tics. In Section B of Part III, for example, we will see how certain pro-
visions of the Constitution have been understood to refer the judicial
imagination to a tradition: the alleged Anglo-Saxon or English-speak-
ing tradition of decency or fairness. Since several of the cases which
created this understanding of the Constitution are among the most
commonly quoted, and because these cases purport to discuss the fun-
damental value-relatedness of the Constitution, the cases that refer to
tradition in this way seem to be more than just quasi-canonical tradi-
tion. They may in fact be canonical: part of the focal text itself.

By contrast, the supposed Anglo-Saxon or English-speaking tradi-
tion of decency to which these arguably canonical cases refer is at best
only quasi-canonical. It is quasi-canonical if the Constitution is viewed
as a complex normative hermeneutic object containing not just a focal
text but also a tradition of Anglo-Saxon decency. It is not even quasi-
canonical if the Constitution is viewed as a simple object. Much of the
normative struggle over tradition, in projects that have not managed to
oust tradition altogether from the normative hermeneutic object
through radical sola scrtitura, involves the effort to demote traditions
from the canonical or quasi-canonical status to a mediating role. In a
mediating status, the tradition is simply an interpretive aid, or vener-
able method. Thus, Luther, as we shall see, accepted the writings of the
Church Fathers as tradition, but demoted the tradition from quasi-
canonical status (which it had enjoyed in the Catholic system) to medi-
ating status. Canonical Scripture might be read "in the light of" the
writings of the Church Fathers. The Church Fathers, however, may be
read only as a means to the interpretation of Scripture, never as a nor-
mative hermeneutic end-in-itself.

4. Problems in Institution

The two sorts of institutions that may participate in the complexity
of the normative hermeneutic object are the reflexive community and
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the authoritative interpreter. We will see in the next subsection how
normative hermeneutic projects are community-oriented in a very basic
way. The person who engages in normative hermeneutics is making
contact with the moral identity of some sort of community. That con-
tact has two sides, a discovery and an enforcement. The community
that is discovered in the normative hermeneutic object, the community
that understands itself by virtue of that object, is the reflexive commu-
nity. The community that enforces that self-understanding, through in-
stitutional authority legitimated by the object itself, is the authoritative
interpreter.

In principle, the worldview itself specifies the reflexive community
and authoritative interpreter in each project. Thus Catholicism
claimed that humanity itself was the community that would learn its
nature and destiny from the deposit of faith, while certain Protestant
churches were much more concerned with the community of the elect,
as in Calvinism, or of the sect, as in Anabaptism. 38 The basic anthro-
pological commitments which generate sola scrlp/ura (restricting the
theological normative hermeneutic object to its focal text, the Bible)
call for interpretive authority to be invested in the church community
which hears the preached word of God. By contrast, the commitments
that generate the deposit of faith as the complex normative hermeneu-
tic object of Catholicism call for interpretive authority to be vested at
the apex of the church hierarchy.

The moral ideal for which normative hermeneutic projects reach is
a reflective ideal; the community ought to be able to make use of its
hermeneutic object to improve its understanding of itself, and to realize
the moral aims embodied in the motivating worldview. The hermeneu-
tic object, ideally, is a moment in reflective communal self-understand-
ing. Everything conspires, however, to frustrate this ideal. The
hermeneutic object may become a dead letter, a placeholder or symbol
for the community, rather than a means in a collective self-formative
project. The reflexive community may become reified into images of
actual community, images which deny the realities of intergroup con-
flict. I discuss this problem later in terms of ideology and of the ideo-
logical malfunctions of certain popular ideas about "narrative." The
authoritative interpreter who looks into the crystal ball of the norma-

38. The classic comparison between the universalism of the Catholic church and the particu-
larism of Protestant church forms is E. TROELTSCH, THE SOCIAL TEACHING OF THE CHRISTIAN
CHURCHES (1960).
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tive hermeneutic object may deny all visions save those which serve to
legitimate the power of the interpretive institution.

B. THE GRAMMAR OF THE CONCEPTS SCRIPTURE, LITERATURE,

CONSTITUTION

While the term "Scripture" refers to a text, it does not simply mean
"text." David Kelsey observes that the meaning of "Scripture" impli-
cates notions of tradition, community, identity, and authority.

1) Part of what it means to call a text or set of texts "scripture" is
that its use in certain ways in the common life of the Christian com-
munity is essential to establishing and preserving the community's
identity. That throws some light on the grammar of the concept "tra-
dition" and its relation to "scripture."
2) Part of what is said in calling a text or set of texts "scripture" is
that it is "authority" for the common life of the Christian commu-
nity. "These texts are authority for the church's common life" is ana-
lytic in "These texts are the church's scripture." 39

"Scripture," in short, is not the name of a text. "Scripture" does
have a textual referent, but the term does more than refer to a text. It
conveys the idea that the text to which it refers is authoritative for the
identity of a community, and for those features of the community's
moral life in which its identity is at issue. These ideas, built into the
concept of Scripture, require us to consider Scripture as the focal text of
a normative hermeneutic object. As such, Scripture is a text which has
been invested with certain properties. It is not to be expected that all
normative hermeneutic objects, or all focal texts, will exhibit all of
these properties. It should also be clear that Scripture qua focal text of
a normative hermeneutic object is still a text, albeit an invested text; it
is narrower than "the deposit of faith," and does not include items such
as tradition or church in its embrace. Hence it is not in extension, but
in intension, that the concept "Scripture" elaborates the textuality of
the hermeneutic object.

Theological usage enjoys a differentiated terminology, which
nicely distinguishes the several perspectives from which the focal text
can be regarded. Theology raises the question "Which writings make
up the focal text?" by asking "What's in the canon?" Theology then
answers that question by saying, "The Bible is in the canon," or "The
Bible is the canonical text." To the question, "Why is the Bible in the
canon; what special properties does the Bible have?" theology answers:

39. See D. KELSEY, supra note 21, at 89.
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"The Bible is Scripture." Hence theological discourse uses three differ-
ent terms to convey three different perspectives on the focal text: canon
(the extension of the focal text), The Bible (the content of the exten-
sion), and Scrioture (the special properties of the focal text). This ter-
minological differentiation is depicted in Figure 2.

This linguistic differentiation allows us to see that analytical ap-
proaches that may be valid in relation to the Biblical texts may not be
valid in relation to Scripture. For example, the Biblical texts may be
analyzed archaeologically, philologically, as literature, or as evidence
of certain grammatical structures common to Semitic languages. But
the existence and applicability of such interpretations and explanations
of the text do not alone make these analyses interpretations of Scrip-
ture. An analysis qualifies as an interpretation of Scripture, given the
meaning of Scripture, only if it furthers the task for which Scripture
was set up as the focal text of a normative hermeneutic object. This
statement is true analytically. If Scripture is that which is to be inter-
preted to both capture and guide the development of collective identity,
interpretations not oriented in the requisite normative direction are not
interpretations of Scripture. Consider, for example, a literary analysis
of Biblical narrative. Neither the attention to narrative nor the em-
ployment of literary tools for the understanding of narrative suffices to
render the analysis an interpretation of Scripture. Similarly neither es-
tablishes that the analysis is not an interpretation of Scripture.40 If the
analysis addresses the community by showing how the narrative struc-
ture executes the hermeneutic object's authority for the community's
identity, then the analysis is an interpretation of Scripture.

It should be obvious that the concept of Scripture selects only cer-
tain of the various interpretive and explanatory interests. It rules out
no methods in the strict sense, and licenses no particular outcomes.
What is of importance in the concept of Scripture is the way in which

40. F. KERMODE, supra note 27, at 15.
A given writing may not be a focal text for any normative hermeneutic project; it may be a

focal text for a normative hermeneutic project; it may be a focal text for both a normative and a
non-normative hermeneutic project; or it may be a focal text for several quite different normative
hermeneutic projects. At present, Biblical writings illustrate the latter possibilities. The Biblical
texts are sometimes interpreted within disciplines, such as philology, that may be hermeneutic but
are not normatively hermeneutic. At the same time, they are focal texts for theological study
(where they serve as Scripture) and also for literary criticism (where they serve as Literature).
Critics who pursue the latter sort of study, the so-called "Bible as literature," typically renounce
theological aims but embrace the normative aims of literary study.
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authority and community identity-orientation are analytic to it. Not
the power but the structure of the concept matters here. There are a
thousand theologies, and the concept of Scripture certainly does not ad-
judicate between them. Appeals to Scriptural passages, by contrast, are
made in adjudicative contexts, as when a believer seeks guidance in a
moral dilemma, or when a theologian assesses the merit of competing
theological proposals. The concept of Scripture helps us to understand
the sense in which the textual appeals that might be made in such con-
texts are interpretations of a normative hermeneutic object.

The grammar of the concept "literature" is in major respects the
same as that of Scripture. Literature is a focal text of a normative her-
meneutic object. Of course, with respect to Literature, the sense of
"normative" will embrace both ethical and aesthetic expectations,
while the normativity of Scripture includes the ethical and spiritual.4 '

Literature is frequently thought to contribute to moral reflection and
deliberation, although perhaps not in quite the same way that adher-
ents look to Scripture for moral guidance. The community in relation
to which Literature acts as an operator-its "reflexive community"-is
in the first instance a community of the educated and "cultured," which
in our time has special reference to those educated in universities. But
Literature, like Scripture, is regarded by its adherents as also having a
somewhat larger social and historical target. Literature is generally the
custodian of a "literate" identity, much as Scripture is the custodian of
the "universal church." It is interesting, then, that the concept of Liter-
ature shares with the concept of Scripture not only the element of au-
thority (although a quite different sense of authority), but also elements
of community and identity.

Literary language, however, is less differentiated than theological
language, in three respects. First, literary language lacks a distinct term
for the extension of the focal text. Literary discourse marks the exten-
sion by using the very same term, "Literature," which gives the inten-
sion of the focal text. Theological discourse is clearer about the
distinction between extension and intension; it calls the former
"canon," and the latter "Scripture." Literary discourse, in its undiffer-
entiated form, constantly runs the risk of saying that a text is Literature
(extension) because it is Literature (intension). It avoids this confusion
at times by borrowing the concept of "canon" from theological
discourse.

41. For my defense of employing the term "normative" to cover the aesthetic and spiritual as
well as the ethical, see supra note 4.
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The second difficulty is related to the first. Theology has a crisp
way of giving the content of the canon: "What's in the canon? The
Bible." This answer is seemingly value free and noncontroversial. Ac-
tually the question of what is included in the canon has engendered
many answers. To the common question, "What's in the canon?" how-
ever, theology's answer ("The Bible") is more complete and self-con-
tained than either of the two answers that literary discourse can make:
"Literature," or "Paradise Lost, Hamlet, Ulysses, etc."'42

The third difference between theological and literary usage con-
cerns the capacity to distinguish clearly between the focal text and the
normative hermeneutic object as a whole, which might contain more
than just the focal text. It is understood in theology that "Scripture" is
the focal text. As such, the concept Scripture is nonhegemonic: it does
not insist of its own force that Scripture is the sole incumbent of the
normative hermeneutic object. The existence of a distinct term, "de-
posit of faith," makes possible a rather clear debate in theology over
theology's proper normative hermeneutic object. What is debated is
whether the object contains "Scripture alone" (sola scriptura) or Scrip-
ture, tradition, and institution (deposit of faith). By contrast, the term
"Literature" seems to suggest, in hegemonic fashion, that the only
proper element in the literary-normative hermeneutic object is the focal
text. The matter, however, is open for debate; it is one of the self-def-
nitional issues of literary-normative hermeneutic theory.

Constitutional law is more difficult still to analyze, since here the
terminology is completely undifferentiated. Constitution is in the first
place the name of a text; it is parallel in this regard to The Book of.Job
or Paradise Lost. But does the concept of Constitution also embody
normative claims comparable to those that we have found in the con-
cepts of Scripture and Literature? As employed by at least some consti-
tutional scholars, the idea of Constitution does seem quite congruent in
formal structure to the ideas of Scripture and Literature. Thus
Monaghan holds that "[t]he authoritative status of the written
[C]onstitution is. . . an incontestable first principle. . . not in need of
further demonstration." 43 Perry takes it as "axiomatic" that the text is

42. One way of putting this is that literary criticism has no way of answering the question
"What's in the canon?" without revealing its inability to articulate why some things are in the
canon and some are not. Perhaps the most telling test proposed for the literary canonicity of a
book is the criterion of whether or not one would feel humiliated to confess not to have read it. F.
KERMODE, supra note 27, at 5.

43. Monaghan, Our Perfect Consituion, 56 N.Y.U. L. REv. 353, 383-84 (1981). See also
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authoritative. 44 Perry goes on to suggest that the Constitution's author-
ity is relative to a community whose identity it shapes and challenges. 45

Thus Perry gives the concept Constitution much the same content that
others have given Scripture and Literature.

Absent careful studies in the uses of Constitution in constitutional
law, comparable to Kelsey's research in the uses of Scripture in theol-
ogy, it would be wrong to generalize that most constitutional lawyers
use the concept of Constitution the way that Monaghan or Perry use it.
At the same time, however, what people do with the Constitution (i.e.,
the appeal they make to it in the course of their constitutional argu-
ments) is more important than what they say about it. Thus, I am more
confident in the claim that Constitution is treated as the focal text of a
normative hermeneutic object than I am in the notion that elements
such as "authority," "community," and "identity" are analytic in the
concept of Constitution.

Yet it is instructive to compare the undifferentiated state of "Con-
stitution" to the differentiated state of "Scripture." In the first place,
constitutional discourse is like literary discourse (but unlike theological
discourse) in that it has no special term for the normative hermeneutic
object as a whole. Therefore the term "(the) Constitution," which refers
to the focal text, operates hegemonically to foreclose discussion of
whether the constitutional normative hermeneutic object is a complex
object, containing more than the focal text.

Like literary criticism, constitutional law lacks any special term for
the extension of the focal text. Instead, the extension of the focal text is
called "(the) Constitution." Since, however, constitutional law employs
the very same term to give the special (intensional) normative qualifi-
cations of the focal text, constitutional discourse typically can offer only
the confused proposition that "The reason it's [in] (the) Constitution
[extension] is that it's (the) Constitution [intension]." Like literary criti-
cism, constitutional law cannot make any statement comparable to the-
ology's "It's in the canon [extension] because it's Scripture [intension]."

Simon, The Authority of the Constitution and Its Meaning: A Preface to a Theory of Constitutional
Interpretation, 58 S. CAL. L. REv. 603 (1985).

44. Perry, supra note 7, at 302 [Pages I]. Perry says that he agrees with Monaghan that the
constitutional text is and should be "authoritative for constitutional decisionmaking." Id. at 304.

45. Id at 307, 313 [Pages I]. Perry is explicit in claiming an analogy between constitutional
authority and Scriptural authority as understood by Kelsey. Id at 303. He finds the analogy
between constitutional and scriptural interpretation to be "considerably more illuminating" than
the analogy between constitutional and literary interpretation. Id at 313 [Pages I].
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Unlike literary criticism, constitutional law has been slow to rectify this
primitive state by borrowing the concept of canon.

Capping the "Who's on first?" comedy of constitutional discourse
is its way of articulating and answering the question, "What's in the
extension?" Theology wrestles with this problem by asking "What's in
the canon?" and answering, "The Bible is in the canon." Constitu-
tional law asks "What's in (the) Constitution?" and answers, "(The)
Constitution is in (the) Constitution." In sum, constitutional law ex-
plains itself by affirming that "(The) Constitution is in (the) Constitu-
tion because it is (the) Constitution."

Constitutional law experiences extraordinary difficulty in giving
an account of itself that rises above mere reference to the object, the
document, on which its attention is fixed. In its everyday practice, con-
stitutional law makes use of materials other than the Constitutional
document: case law, the Federalist Papers, the reports of the Philadel-
phia Convention and others.46 But the document-fixation obstructs the
effort to explain the status of these materials. Theology experiences no
comparable difficulty. Perhaps the reason for this difference in the so-
phistication of the two fields should be sought in the fact that while
Scripture proclaims the supremacy of God, the Constitution proclaims
the supremacy of itself. The supremacy of God always acts to frustrate
the inclination to make Scripture a fetish. Perhaps, under the guidance
of certain democratic worldviews, notions of sovereignty or of moral
reality can serve a comparable function, and bring constitutional law to
self-consciousness by freeing it from its document-fetishism.

In conclusion, let us identify the sort of questions we need to be
able to ask just about case law. First, we want to know if constitutional
case law is canonical. (This is less confusing than asking if it is "in (the)
Constitution," or "constitutional.") Second, we need to know what it is
about certain case law that renders it canonical. Third, we need to
know whether case law is strictly canonical (in the focal text itself), or
quasi-canonical (in the larger domain of the Constitution as a complex
object).

46. Constitutional law does employ, of course, the general legal concept of "precedent."
That concept could be taken to include all written contents of the constitutional normative herme-
neutic object other than the focal text. Or is precedent a part of the focal text?
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III. THE SETTING UP OF THE FOCAL TEXT

A. THE ETHICS AND POLITICS OF TEXTUAL RESTRICTIONS

1. Sola Scriptura

The setting up of the normative hermeneutic object, and its focal
text, is controlled by the worldviews. I will discuss three worldviews:
(1) Reformation theology, which is as broad as a world-historical event
and as definite as Luther's theory of justification by faith alone; (2)
humanistic perfectionism, which is as broad as the modem Zeitgeist
and as narrow as the literary views of Matthew Arnold; and (3) consent
theory, which can be as broad as constitutionalism itself or as definite
as Bickers reworking of Burke. I will compare the roles that these
worldviews play in setting up Scripture, Literature, and Constitution as
focal texts of hermeneutic objects. I will pay particular attention to the
question of how the worldviews have pushed the hermeneutic objects
toward simple structure (solely a focal text) or complex structure.

Given the sense of Scripture as "the church's texts," these texts
were regarded from the very earliest period as hermeneutic objects.4 7

In the early days of the church, reference to these objects gave the
Christian community a sense of identity, since it linked the community
(through the successive stages of Israel, exilic community, saving rem-
nant, Christ's apostles, earliest Christian communities, etc.) to a well-
known normative pattern. Scripture was authoritative for the commu-
nity because it told the community's story, tracing it back to sacred
models.

Yet there was never any inevitable reason that Christianity or
Christian theology should take shape as a normative hermeneutic pro-
ject. Christian ethics, for its part, has always hovered indecisively be-
tween being a hermeneutic project with Scripture as its focal text or a
more positive moral science. Likewise, constitutional law in some peri-
ods emphasizes its hermeneutic characteristics, but in other periods (or
under other pressures) it looks like a form of scientific policymaking.
Far from insisting that theology or constitutional law is inevitably her-
meneutic, I want to locate the pressures or incentives that make these
fields look more (or less) like hermeneutic projects.

47. During the first two centuries after Christ, Christians who spoke of "Scripture" meant
the books of what later came to be viewed as the Old Testament. The process by which certain
Pauline epistles, and some gospel accounts, came to be regarded as Scripture was long and com-
plex. See Grant, The New Testament Canon, in 1 THE CAMBRIDGE HISTORY OF THE BIBLE 284,
294 (1970).
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Throughout the history of Christianity, various factors have oper-
ated to limit the role of Scripture as a focal text. First, the materials
that came to be regarded as Scripture were for a long while undifferen-
tiated from a vast quantity of oral and written traditions concerning the
sayings and deeds of Jesus and the Apostles.4" Second, these traditions
were not always regarded as on a par with the Hebrew Scriptures. 9

Third, the Catholic attitude toward Scripture stressed its congruence
with the traditions of the Church, the exposition of the Church Fathers,
or reason. 0 This attitude shifted emphasis away from Scripture qua
unique community-referring story to Scripture qua moral and cosmo-
logical doctrine. Since such doctrine was generally within human cog-
nitive competence, the need for an independent hermeneutic object was
not great. Finally, the development of strict centralization and the
evolution of the Papacy made widespread interpretation of Scripture
less important than the Pope's own proclamation of the Scriptural
message.5 1 These factors combined to create a detour around Scriptural
hermeneutics.

The crucial doctrine of sola scnptura, of Revelation by Scripture
alone, must be understood in this context. This doctrine, as formulated
by Luther, fits perfectly the belief in "justification by faith alone" for
which Luther is best remembered 2.5  Belief in the unique role of Scrip-
ture completes the theological formula: sola fide, sola gratia, so/a scrip-
tura: faith alone, grace alone, Scripture alone. 3 According to Luther,
human moral and religious incompetence consequent to the Fall could
not be remedied by human moral striving (works-righteousness); the
law condemns, and does not save. Justification before God is by God's
grace and by faith alone, not by human works. Correspondingly,
knowledge of God's grace could come by Scripture alone. The Lu-
theran view of human moral and religious incompetence was com-
pleted by a sense of epistemological incompetence. Scripture alone
could reveal the justification before God, which God's grace alone
could effect.

48. See R. GRANT, THE FORMATION OF THE NEW TESTAMENT 109 (1966).
49. Grant, supra note 47, at 294.
50. See R. GRANT, THE BIBLE IN THE CHURCH: A SHORT HISTORY OF THE INTERPRETA-

TION OF THE BIBLE 109-17 (1948).
51. See the comparison between Lutheran and Roman Catholic hermeneutics in J. PELIKAN,

LUTHER'S WORKS: LUTHER THE EXPOSITOR (companion volume) 73 (1959).
52. Seegenerally G. EBELING, LUTHER: AN INTRODUCTION TO HIS THOUGHT 159-74 (1970).
53. Faith, grace, and Scripture, in turn, were to be understood by reference to Christ alone

(solum Chrislum). See infra note 76.
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This is, from one vantage point, a virtuoso religious position,
achieved first by Luther, and most recently and persuasively by Karl
Barth. 4 Clearly, however, it is not "only" a theologian's theory: it is
the core of a world-historical event, the Reformation." As such, it set
up the religious and moral practice of churches and believers. Refor-
mation theology placed all of the religious premiums on adoption of
Scripture as focal text of a hermeneutic object. It invested Scripture
with unique authority, and gave the reader of Scripture a definite inter-
pretive frame of reference. Normative hermeneutics in Protestantism is
simply incomprehensible apart from the fundamental religious orienta-
tion that animates it.

The case of Scripture suggests, therefore, that the setting up of nor-
mative hermeneutic projects is worldview-dependent in the most basic
way. We see also that the worldview that sets up Scripture in Protes-
tantism does so in a way that gives Scriptural interpretation unique
authority in relation to other possible sources of moral instruction.

Literature qua hermeneutic object is worldview-dependent to the
same degree. Literature does not get set up as a hermeneutic object
until there are powerful reasons to mark off a particular set of texts and
to initiate hermeneutic practice in relation to them. The worldview
which generates Literature and Literature-regarding practice is much
more recent than the worldview which sets Scripture-regarding practice
in motion; in fact, the former is to some extent a reaction to the latter.

The concept of Literature-especially of English Literature, which
will occupy us primarily-is a product of modem humanistic perfec-
tionism. While humanistic perfectionism has more variants and a less
clear point of origin than its Reformation counterpart, it is a simple
matter to see how specific nineteenth-century critics, writing at the time
that the first English departments were founded, constructed Literature
to suit the needs of humanist commitments. Matthew Arnold's version
of hermeneutic humanism is worth quoting at length.

What we want is a fuller harmonious development of our humanity,
a free play of thought upon our routine notions, spontaneity of con-
sciousness, sweetness and light; and these are just what culture gener-
ates and fosters. Proceeding from this idea of the harmonious
perfection of our humanity, and seeking to help itself up towards this
perfection by knowing and spreading the best which has been

54. See Robinson, Hermeneutic Since Bartl in THE NEW HERMENEUTIC 1, 22-32 (J. Robin-
son & J. Cobb eds. 1964).

55. I am interested here in Luther's theology as Reformation theology: in features it shares
with Calvin and Barth, rather than with differences which may loom large in other connections.
See infra note 141.
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reached in the world-an object not to be gained without books and
reading-culture has got its name touched, in the fancies of men,
with a sort of air of bookishness and pedantry, cast upon it from the
follies of the many bookmen who forget the end in the means, and
use their books with no real aim at perfection. . . . But what we are
concerned for is. . . to come as near as we can to the firm intelligible
law of things, and thus to get a basis for a less confused action and a
more complete perfection than we have at present.5 6

While Arnold in this passage does not make special reference to Litera-
ture, he leaves us in no doubt concerning the normative mission that
will fashion it as a category of texts and animate hermeneutic practice
in relation to it. An early professor of English Literature at Oxford
makes this explicit.

England is sick, and . . . English literature must save it. The
Churches (as I understand) having failed, and social remedies being
slow, English literature has now a triple function: still, I suppose, to
delight and instruct us, but also, and above all, to save our souls and
heal the State.57

Arnold would not have agreed that the church had failed. Instead,
Arnold thought that it was a particular kind of Christianity, the Non-
conformism that was England's heir to the Reformation theology,
which was at fault for "making strictures of the moral conscience so far
the principal thing, and putting off for hereafter and for another world
the care for being complete at all points, the full and harmonious de-
velopment of our humanity."5 8

Here we see that reading Literature as a hermeneutic practice is set
in motion by a worldview, much in the same way as, and to an extent
as an antidote to, reading Scripture as a hermeneutic practice. But the
humanistic content of the worldview, directly at odds with Luther's un-
derstanding of total depravity, necessarily makes Literature as nonex-
clusive as Scripture is exclusive. On Arnold's humanistic premises,
there could be no "one thing needful." 9 Literature was just one aspect
of culture; salvation could be had outside the English department, over
in the history and philosophy departments.

Another result of humanistic commitments is that Literature is re-
flexive not just to the literary community but to the larger human com-

56. M. ARNOLD, CULTURE AND ANARCHY 162-63 (1969).
57. T. EAGLETON, LITERARY THEORY: AN INTRODUCTION 23 (1983) (quoting George

Gordon). Is the quoted professor prescribing, reporting, or mocking?
58. M. ARNOLD, supra note 56, at 156.
59. Id. at 150.
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munity. Scripture, as we saw, was the reflexive counterpart to the
identity of the Christian community. Because Catholicism understood
itself to be the universal church, and because Scripture was the opera-
tor upon the church, in the Catholic view Scripture's reflexivity to all
humanity followed with syllogistic force. Scripture's authority was uni-
versal on this view. The emerging Protestant sects either did not make
universal claims or did not act on them practically. Scripture was
therefore in a sense the reflexive counterpart to each separate Protes-
tant community. Literature, when compared to Scripture, followed the
Catholic rather than the Protestant tradition with respect to reflexivity.
Literature is both the hermeneutic object of the literati, and an aspect
of human perfection.

The limited textual nature of the Constitution-the fact that, apart
from the amendment process and the case law, the "physical text"
could be carried around in one's pocket-renders the Constitution
somewhat like the Bible, and markedly unlike Literature. Of course,
the physical completeness or portability of the text is itself problem-
atic-not a given-for both Constitution and Scripture.60 If, however,
we take the physical finitude, the "readability" of the document, as a
point of access into comparative hermeneutical issues, then we can pose
the constitutional equivalent of the theological question of sola scrip-
tura. In fact, only on the assumption that there is a text adopted as the
focus of the hermeneutic object called Scripture or Constitution does it
make sense to ask whether the relevant normative guidance is to be
accomplished by recourse to that text alone, or to some combination of
text and other sources such as experience, history, or reason.

Absent a worldview comparable to that of the Reformation theol-
ogy, constitutional law has little idea of what the question would be to
which "Constitution alone" is the answer. It will be recalled that sola
scriptura, far from being natural or self-evident theologically, emerged
quite late, and then only as a result of a specific complex of theological
motivations. The maxim "by Constitution alone" is no more natural to
constitutional law. If the question is, "Where are legislatures, courts,
and administrators to seek normative guidance in the definition and
execution of their tasks?" one might answer "by Constitution alone."
Such an answer, though, is not natural or self-evident. More signifi-
cantly, the question itself is not at all self-certifying; many alternative
questions could be substituted for it. Sola scrz#ptura is plausible only

60. We will address this problem under the heading of The Closing of the Canon, infra text
accompanying note 127.
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because it coheres well with a larger view of the human condition (total
depravity) and a larger sense of what is at stake in the giving of gui-
dance or the provision of authority (i.e., salvation). The maxim "by
Constitution alone" lacks intelligibility, to say nothing of credibility,
unless it satisfies basic anthropological commitments in the same way
that sola scriptura satisfies the Protestant posture.

It seems, therefore, that the sense that the Constitution alone "gov-
erns" (governs what?) lies in the shadow of the Reformation, while
lacking its philosophical substance. Perhaps the Protestant demand for
government by text has contributed to the shaping of our legal expecta-
tions. But the anthropological assumptions that render this demand
sensible on the theological side carry much less force on the legal side.
Belief in total depravity creates a good reason to trust solely in Scrip-
tural revelation. It supplies no good reason to trust solely in Constitu-
tion. Whether constitutional law embraces some logical and functional
counterpart to such a reason is difficult to tell.

If constitutional law actually lacks such a motivating reason for
textual exclusivity, perhaps it is more like literary criticism in this re-
gard. Because Literature makes no claims to exclusivity, and because
constitutional law has no theoretical foundation for such claims, Con-
stitution would seem to be, like Literature, a hermeneutic object whose
focal text does not exhaustively fulfill the normative aims for which the
hermeneutic object was constituted. But this does not seem to be an
accurate description of attitudes toward the Constitution. Certainly the
legal community, and probably the laity, do not regard the constitu-
tional document as fungible with other members of a larger set of doc-
uments. Furthermore, Constitution qua hermeneutic object does not
seem to be a member of a larger family, in the way that Literature qua
hermeneutic object is a member of Culture. The sense of Constitution
as a hermeneutic object suigeneris, and of the Constitution as a text sui
generis, renews the comparison to Scripture. To make this comparison
work, we must ditch the constitutional pretension to sola scriptura, and
realize that, until constitutional law has its Luther, it follows not the
Protestant but the Catholic hermeneutic model. In constitutional law
as in Catholicism, the general views that set up the hermeneutic object
do not require that the community take moral guidance exclusively
from the focal text.

It should be emphasized that the crucial parallel between constitu-
tional law and Catholicism lies precisely on the plane on which I have
placed it, and not on the institutional plane. A comparison of the
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Supreme Court to the magisterium is obvious but superficial.61 Claims
to inerrancy, and to direct Revelation, which are sometimes made
about the magisterium, are very definitely not made about the Supreme
Court. Apostolic succession invests the Supreme Court Justices with
dignity, but not with definitive interpretive authority.

As a complex object, Constitution, following the Catholic model,
contains not only a focal text but also a tradition: the "consent tradi-
tion." The "consent tradition" is the object of the community's self-
referring attention. This tradition creates an identity-charter for the
society and its legal institutions, in much the same way that the succes-
sion of models (Israel, exilic community, Christ, apostles) creates an
identity-charter for the Catholic community and its ecclesiastical
institutions.

Consent theory, of course, has a number of strands; it has an ab-
stract side, with both radical and liberal representatives, 62 and a more
concretely social-historical side, which can be worked out in various
fashions.63 It is not my purpose here to examine any of these theories
in detail. Instead, I will restrict my attention to Bickel, since among the
consent theorists he has most clearly identified Constitution with the
consent tradition, and also because his concrete/historical view of con-
sent, as contrasted with more abstract formulations of social contract
theory, brings out the "narrative" sense inherent in this view of the
Constitution.

For Bickel, "What is above all important is consent-not a pre-
sumed theoretical consent but a continuous actual one, born of contin-
ual responsiveness.' The tradition of consent, not any particular text,
is the object to which Bickel would have us direct our constitutional
attention. The Constitution is taken to be the focal text for this atten-
tion to tradition. The precise nature of the relation between text and
consensual tradition is a matter on which Bickel ought to be analyzed
far more closely than I can accomplish here. But Bickel's general sense

61. Cf. Fiss, Objectivity and Interpretation, 34 STAN. L. REV. 739-63 (1982); Grey, supra note
33; Levinson, Law as Literature, supra note 7.

62. Abstract consent theory, or "ideal contractarianism," includes Jurgen Habermas' concept
of the ideal speech situation, and corresponding critique of distorted communication. J.
HABERMAS, I THE THEORY OF COMMUNICATIVE ACTION: REASON AND THE RATIONALIZATION

OF SOCIETY (1984); J. HABERMAS, COMMUNICATION AND THE EVOLUTION OF SOCIETY (1979). qJ
B. ACKERMAN, SOCIAL JUSTICE AND THE LIBERAL STATE (1980); J. RAwLs, A THEORY OF JUS-

TICE (1971).
63. A. BICKEL, THE MORALrY OF CONSENT (1975); M. WALZER, SPHERES OF JUSTICE: A

DEFENSE OF PLURALISM AND EQUALITY (1983).
64. A. BICKEL, supra note 63, at 100.
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of what the Constitution is can be evoked, perhaps, by his interesting
treatment of civil disobedience. The first amendment, says Bickel,
"makes allowance for domesticated civil disobedience"65 which partici-
pates in the formation of consent. To say that civil disobedience is do-
mesticated means that it is brought out of the wilderness, out of the
state of nature into civil society itself, and tamed: incorporated into the
Constitution itself. Far from being radically marked off from the
world, the Constitutional text actually incorporates deliberate acts of
law-breaking. Bickel arrives at this extraordinary conclusion because
his theory, like Arnold's, subordinates text to tradition. Such a com-
parison of Arnold and Bickel is surely licensed by their mutual respect
for tradition. Bickers consent tradition is the reflexive counterpart to
the unfolding Anglo-American democracy, just as Arnold's cultural
tradition is the reflexive counterpart to English Christendom. Further,
both Arnold and Bickel teach us, in their different contexts, that tradi-
tionalism is not always conservative. Tradition does not merely estab-
lish and preserve; it also challenges the normative identity of the
community, charging it to realize its human perfection (Arnold), or to
improve its justice (Bickel). Surely Bickel was right to boast that his
"traditionalism" was more capable of tolerating civil disobedience than
were other political theories that called themselves radical.

Bickel regarded his attention to the evolving consent tradition as
an alternative to constitutional political theories oriented to abstract
principles. In this respect, the Constitution as understood by Bickel
operates in much the same fashion as Scripture, at least on certain
widespread views of Scripture. While both Scripture and the Constitu-
tion set forth doctrine, and while doctrine can be rationalized and justi-
fied by reference to a systematic body of principles, it has seemed to
Bickel and to many theologians66 that an emphasis on doctrine and on
formalization neglects the community-referring and identity-shaping
orientation of the hermeneutic enterprise. This is perhaps the most im-
portant respect in which the normative hermeneutic disciplines are
comparable.

2. Literalism

Because constitutional law, theology, and literary criticism are
text-oriented projects in which matters of importance depend on inter-

65. Id at 57.
66. See D. KELSEY, supra note 21, at 158-75; and theologians cited infra note 166. Compare

the claim by Robert Grant that "to the Protestant spirit the Bible is not a book of law like the

American Constitution, interpreted by judicial decisions which possess binding force. It is a book

of life through which God speaks directly to the human soul." R. GRANT, supra note 50, at 128.
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pretation, all of these fields are subjected now and then to pleas for
literal readings. In this subsection, I will explain why literalism is an
ambiguous and unhelpful idea in normative hermeneutic projects. My
main arguments are that (1) literal meaning is ordinarily a supplement
or complement to nonliteral meanings, rather than an alternative to
them; (2) literalism is unable to secure or establish readings without the
governing hand of a worldview; (3) even the hermeneutical positions,
such as sola scriptura, that are friendly to literalism do not require it or
make sense of it; and (4) the rhetorical power of the plea for literalism
is dependent upon a problematic notion of primal or intrinsically valu-
able experiences of meaning.

The rhetoric of literalism suggests that texts offer a fundamental
access to meaning, and that this access is impeded by "interpretation,"
which is a pejorative term in the literalist lexicon. Literalism offers sev-
eral distinct accounts of how interpretation becomes an impediment to
understanding the moral meaning of a text. One account takes the
form of a history. According to this history, the text was once read liter-
ally, but in recent times has come to be read in new "interpretive"
ways. (The claim that texts used to be read literally is a close friend to
the claim that people used to be more God-fearing and moral in the old
days.) A somewhat different account of how interpretation comes to be
an impediment to understanding begins by drawing a connection be-
tween text and experience. According to this account, the text offers to
the literal reader a host of inherently valuable meaning-experiences
that are blocked when the text is approached from nonliteral angles.
Still other versions of the notion that interpretation is an impediment to
understanding stress the reader's moral weakness: the tendency to
smuggle in personal values under the guise of interpreting the text.

Constitutional law, theology, and literary criticism yield many ex-
amples of literalist complaints about the evils of interpretation. Consti-
tutional literalists sometimes complain that judges abandon literal
readings of the Constitution in favor of imaginative "interpretations"
that really legislate the judges' personal biases or values. Constitu-
tional literalists also condemn nonliteralist judges for abandoning the
original understanding of the constitutional text, which was (say the
literalists) a literal understanding. Biblical literalists also sometimes
claim that the Bible was originally read literally, or that interpretation
is an invitation to egoistic, and possibly demonic, resistance to God's
word. Literary literalists sometimes trade heavily on the idea that the
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beauty, power, or wisdom inherent in a literal reading of a text is lost to
the excessively theoretical or rationalistic interpreter.

While I cannot respond to each literalist claim in each field, I can,
through a more limited discussion, expose the complexity that the rhet-
oric of literalism oversimplifies. In particular, I will try to reveal the
weakness of the claim that literal meaning is somehow primal, either
historically, experientially, or normatively. The analysis can begin
fruitfully through a consideration of Biblical literalism.

In the face of the sophistication of contemporary critical methods
of Biblical exegesis (employing the subtle tools of history, philology,
archaeology, form-criticism, and so on) there is a certain elegant sim-
plicity to the claim that the Bible ought to be read literally, as it was
before the advent of modem interpretive assumptions. But taken as an
empirical claim, this literalist assertion is at best only half true.

Early Christians did not read the Bible "literally" in any sense that
matches the rhetorical aims of modem Biblical literalists. They did ac-
cept the historical veracity of the Biblical reports, but they did not as-
sume that this veracity constituted the only or even the most important
aspect of Scriptural meaning. Many Christians, following certain Jew-
ish interpreters of Hebrew Scripture, understood Scripture allegori-
cally. The Jew who regarded the prohibition against eating pork as an
allegory for the avoidance of vice67 did not for that reason feel com-
pelled to abandon the literalness of the dietary command. The Jewish
allegorist might refrain from eating pork, and at the same time find that
allegorical meaning provided a heightened understanding of the moral
and spiritual meaning of the rule. Similarly, the Christian who re-
garded the parable of the Good Samaritan as having a moral message
illustrating Jesus' ethic of neighbor-love could also see in the parable
an allegory of redemption, in which the traveler represented Adam,
and the Samaritan represented Christ.6" Historically, then, there was
no inevitable conflict between literal and allegorical meanings. Yet the
harmony between literal and allegorical meanings, while attractively
pluralistic, also has the effect of casting confusion upon the very idea of
a literal meaning. If a pig literally means a pig, how can it "also" mean
vice? If a pig means both pig and vice, are both of these meanings
literal?

67. M. DOUGLAS, The Abominations of Leviticus, in PURTY AND DANGER 44-48 (1966).
68. F. KERMODE, supra note 27, at 35-36.
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Allegorical interpretation was by no means the only early chal-
lenge or complement to literal meaning. Typological interpretation,69

also called "figuration," was employed from the outset by Christians
who wanted to reconcile the New Testament with the Old. Typology is
an interpretive device by which an event or character described in a
text is understood both as a depiction of an actual historical fact and as
a model for a forthcoming historical event fulfilling the model's essen-
tial promise.70 Thus, it is apparent that if the early Christians who em-
ployed typology are to be called "literalists," then they were very
strange literalists indeed. For such "literalists," the literal meaning of
an Old Testament event or character was both its historical factuality
and its status as the "type" or "figure" of a more perfect fulfillment in
the New Testament.

This brief account of early Christian approaches to Scripture dem-
onstrates that these approaches were characterized by hermeneutical
catholicity. Later theorists enshrined this catholicity in hermeneutical
systems; and in these systems we can see quite clearly the striking pecu-
liarity of a hermeneutics in which literal meaning coexists with nonlit-
eral meaning in interpretive pluralism. Thus Origen, for example, saw
no difficulty in asserting that Scripture was to be interpreted according
to three senses: the literal, moral, and intellectual or spiritual.71 By
medieval times this system was set into definitive form in the doctrine
of the fourfold path of Biblical interpretation: literal sense, allegorical
sense, tropological sense (referring to norms of conduct), and anagogi-
cal sense (referring to the objects of hope). The literal sense was not
thought to be in conflict with the other interpretive senses.72

The facts are too complex, in summary, to permit the simple con-
clusion that the literal meaning of the Bible is primal in some historical
sense. Instead, sensitivity to the various nonliteral meanings is just as
old as the attempt to recover the literal sense. But this ancient coexis-
tence of literal and nonliteral meanings in an interpretive pluralism
renders the very sense of "literal meaning" quite problematic. What,
precisely, could the early Christians have meant by literal meaning, for

69. H. FREI, supra note 10, at 2; J. PELIKAN, 1 THE CHRISTIAN TRADITION 17 (1971). For
examples, see infra text accompanying notes 128 and 129.

70. E. AUERBACH, Figura in SCENES FROM THE DRAMA OF EUROPEAN LITERATURE 4

(1959).
71. J. PELIKAN, supra note 69, at 61.
72. Bainton, The Bible in the Reformation, in 3 THE CAMBRIDGE HISTORY OF THE BIBLE 1,

24-26 (1963).
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that meaning to be consistent with allegory, typology, anagogy, and
tropology

73

Having cast some doubt upon the historical argument for literal-
ism, I want to consider a quite different and more important argument:
a theological argument. The sophisticated Protestant who concedes
that literalism has no purely antiquarian certification may insist that
Biblical literalism necessarily follows from the basic theological prem-
ises of the Reformation, or is essential to the coherence of those prem-
ises. In my terminology, this sort of assertion is one in which a
particular worldview (in this case, Lutheran theology) mandates adop-
tion of a particular interpretive method (here, literalism).74

This kind of claim on behalf of a method is much more interesting
than the historical claim, since, among other things, it attempts to draw
the consequences of a particular worldview, thereby improving our ap-
preciation of the hermeneutic benefits and burdens which flow from
worldviews. To me, the effort to legitimate a normative-interpretive
method by showing how it coheres with a worldview (which in turn can
rest on no foundation stronger than the truth of its overall vision of
human affairs) is much more serious and profitable than the attempt to
ground a normative-interpretive method in a straight appeal to histori-
cal facts.

There is a clear connection between basic Lutheran theological as-
sumptions and the hermeneutical posture of sola scriptura. If human
nature is corroded by sin, and the natural capacity to know God's will
and grace is just as damaged as the natural capacity to obey God's
commandments, then we stand in need of a special revelation that ex-
pressly states the word of God. Scripture is that revelation. But there
is no comparably tight connection between sola scriptura and Biblical
literalism." On the contrary, the operative theological premise that
God has freed us from the chains of sin and ignorance implies that
Scripture must always be read to preach faith, grace, and Christ. Liter-
alism, like legalism, is a form of bondage, until the letter is animated by
the spirit of a Christocentric hermeneutic.

73. Obviously, my assessment of the early history of Christian Biblical interpretation has no
immediate application to literalism in literature or constitutional law, whether defended on histor-
ical or other grounds. It does, however, illustrate the way in which the rhetoric of literalism fails
to accommodate interpretive complexity.

74. I am aware that for the true literalist, literalism is not an "interpretive method"; but in
my view, as urged throughout this subsection, such claims are chiefly rhetorical and in the end
unconvincing.

75. H. FREI, supra note 10, at 2.
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We must conclude that literalism in the context of Luther's theol-
ogy is just as complex as literalism in the context of the early church.
Luther called for literalism, it is true; but he modified that literalism in
a variety of ways.7 6 He could modify his own rhetorical plea for literal-
ism with a clear conscience, because literalism was simply not central
to the architecture of his hermeneutics. In principle, having denied
theological entry to epistemological works-righteousness (the belief
that one could know the good on one's own) by closing the front door
of natural law, Luther found himself obliged to shut the back door of
speculative theological hermeneutics.77 In practice, literal meaning in
the Reformation was still a part of an interpretive pluralism, as it had
been in classical Catholic formulations.7 8 And in the long run, the Ref-
ormation opened the door to increasingly nonliteral theological ap-
proaches to Scripture, such as Rudolf Bultmann's program of
demythologization.79 More precisely, these modem approaches are not
so much nonliteral as challenges to the very distinction that literalists
draw between literal and nonliteral meanings.

The idea of literalism has been of even less importance in literary
criticism than in theological hermeneutics. After all, what would it
mean not to read most poems or novels literally? 80 Of course, the avail-

76. Thus, Luther softens the edges of literalism through several means: (1) He insists that
Scripture be read spiritually. He follows the Pauline injunction to heed not the letter but the spirit.
2 Corinthians 3:6. See G. EBELING, supra note 52, at 99, 103; Bainton, supra note 72, at 5, 21-22.
(2) Luther required that Scripture be read in the light of experience, just as "[n]o one can under-
stand Virgil in the Bucolics and Georgics, unless for five years he has been a shepherd or farmer."
R. GRANT, supra note 50, at 132 (quoting Luther). (3) Luther accepted, albeit reluctantly, the
allegorical sense. Id. at 131; Bainton, supra note 72, at 25. (4) He accepted typology or figuration.
Id at 26. (5) Above all, Luther's literalism was controlled by a Christocentric criterion. G. EBEL-
ING, supra note 52, at 104; R. GRANT, supra note 50, at 133.

77. See supra note 35. It is best to regard Luther's sola scr#7tura as innovative in three rather
narrow respects. (I) It demoted church traditions from objects of interpretation to a method of
interpretation. Since he allowed tradition this interpretive function, it is not surprising that Luther
actually defended liturgical and ecclesiastical traditions against the left wing of the Reformation.
(2) Sola scrnotura challenged the ultimate interpretive authority of the Pope. But since it admitted
tradition as an interpretive method, and because Luther's theology was generally authoritarian,
the church generally retains its interpretive authority in Luther. (3) In principle, although less so
in practice, Luther's sola scr4tura was an attack on the role of reason. Luther called reason a
"beast," and suggested that "[t]he evening sacrifice is to kill reason; the morning sacrifice is to
glorify God." M. LUTHER, A Commentary on St. Paul's Epistle to the Galatians, in MARTIN LU-
THER: SELECTIONS FROM His WRITINGS 128, 131 (J. Dillenberger ed. 1961). Yet Luther could
hardly abandon reason altogether in either theological hermeneutics or theological argument.

78. R. GRANT, supra note 50, at 129.
79. See J. ROBINSON, supra note 54, at 24-39.
"In Luther's insistence on the subjective element in interpretation we are close to modern

theories of exegesis which stress the ultimate impossibility of 'objective' analysis of human
thought." R. GRANT, supra note 50, at 117.

80. I am not denying that the concept of literal meaning can have a place in literary theory.
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ability of mythic or legendary plots, and much later, the advent of
schools of myth interpretation-following Frazer, Jung, Levi-Strauss,
or Frye' '-has made it possible for authors to treat complex subjects by
means of symbolism. One who understands (for example) Hesse's use
of Jung, however, is hardly failing to take Hesse literally. In literature
as in Scripture, literalism is not a special hermeneutical option which
can be selected or rejected in conformity with one's theory of interpre-
tation. It is rather the common ground of all interpretation.

Literary criticism leads the way, then, toward the correct view of
literal meaning. On this view, literal meaning is either a synonym for
"verbal meaning," or a particular kind of meaning that tropes such as
metaphor, myth, or symbol presuppose in order to achieve their special
purposes. To illustrate, consider these lines from Eliot's "The Love
Song of J. Alfred Prufrock":

The yellow fog that rubs its back upon the windowpanes

Slipped by the terrace, made a sudden leap,
And seeing that it was a soft October night,
Curled one about the house, and fell asleep.8 2

If one wishes, this is literally fog, so that it can metaphorically be a cat;
or it is literally a cat, so that it can metaphorically be (a) fog. While our
familiarity with literal meaning helps us to understand these lines, it
would make no sense at all to restrict the meaning of the lines to their
literal meaning, whether fog or cat is that literal meaning. If the lines
cannot mean both fog and cat, then we will take our semantic ball and
go home.

My example also shows that literalism is not the same thing as "no
interpretation theory." Given the fact that the lines want to tell us
about a cat/fog, a literalist who insists that the lines must be either
about a cat or about a fog is waxing very theoretical indeed. (Does the

On the contrary, it is precisely within a total literary theory, a theory which makes room for myth,
metaphor, allegory, and symbol, that the idea of literal meaning has its place. For such a theory,
see N. FRYE, ANATOMY OF CRITICISM (1957).

81. J. FRAZER, THE GOLDEN BOUGH (1963); N. FRYE, FEARFUL SYMMETRY (1947); C.G.
JUNG, PsychologicalAspects of the Mother Archetyp4 in THE BASIC WRITINGS OF C.G. JUNG 327

(1959); see also E. NEUMANN, THE GREAT MOTHER (1972); C. LEvi-STRAUSs, The Structural
Study of Myth, in STRUCTURAL ANTHROPOLOGY 202 (1967). Compare J. WESTON, FROM RIT-
UAL TO ROMANCE (1957), and its use by T.S. ELIOT in The Wasteland, in THE WASTELAND AND
OTHER POEMS (1962); see generally TWENTIETH CENTURY LITERARY CRITICISM, 175, 190, 402,
422, 455, 546 (D. Lodge ed. 1972) [hereinafter cited as Lodge].

82. T.S. ELIOT, SELECTED POEMS 11-12 (1967).
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literalist insist that the lines literally mean "cat/fog"? Do they not,
then, literally mean "melancholy"?)

From these observations it should not be surprising that, in literary
criticism, attacks against interpretation theory have not been couched
as pleas for literalism. Susan Sontag's manifesto "Against Interpreta-
tion," for example, is neither a plea for literal meaning nor a rejection
of it; for either would be pointless. When Sontag says that "interpreta-
tion is the revenge of the intellect upon art, '8 3 she simply wants us to
renew our basic experience of the texts themselves; she would no doubt
regard the insistence that texts be read "literally" as a stifling form of
"interpretation." Hence her aphorism: "In place of a hermeneutics we
need an erotics of art."184

There is a great danger, however, in attacking interpretation theo-
ries on the ground that they impede the intrinsic delight that the text
offers. There is more than one kind of delight. Sontag objects to alle-
gorical interpretations of the Song of Songs, for example, because she
finds that such allegorization robs the reader of erotic experience.
While I deny the empirical claim-even an ascetic allegorist is going to
get a thrill out of "A bundle of myrrh is my well-beloved unto me; he
shall lie all night betwixt my breasts" 8 --there is something horribly
parochial in thinking that the erotic delight is the only delight conveyed
in the passage. The Christian allegorist who thinks that the lovemak-
ing in the Song of Songs is an allegory of the relation between Christ
and the Church will experience two levels of delight in reading the
Song of Songs, while Sontag will experience only one.

Sontag's anti-interpretivism may dislike theological delight, since
it is a moral or spiritual sort of delight. If so, her position must be least
valid precisely in the normative hermeneutic contexts, where the pri-
mal or intrinsically valuable experiences (if any) sought in the text are
instructive experiences: enlightenment and discovery. Consider, for ex-
ample, a reading of the due process clause.86 Sontag would not get
excited by the clause as she would by a (nonallegorical) reading of the
Song ofSongs. Her lack of excitement at the hands of the due process
clause is hardly caused by an excess of theory. If anything, it is caused
by a lack of theory. What Sontag needs, if she is to be thrilled, chal-
lenged, and instructed by the due process clause, is a hermeneutical

83. Sontag, Against Interpretation, in Lodge, supra note 81, at 655.
84. Id at 660.
85. Song afSolomon 1:13 (King James).
86. U.S. CONST. amend. V.
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theory that relates the clause to events of mistreatment and protest,
wickedness and mercy: in other words, to the stories reported in the
case law.

Once the due process stories are put in play, they become like the
pig, the cat/fog, the Good Samaritan, or the ecclesiastical lovemaking.
They become abundantly blessed with moral meaning. Literalism
loses itself in these semantic depths.

Where do we look to find the normative meaning of the cases: to
the intent that lies behind them; to their conceptual structure; to the
feelings that they evoke; to their narrative form; or to their ostensive
reference to historical facts? Since literalism is consistent with most of
these options, but illuminates none of them, it is best dropped from the
analytical repertoire.

3. Text, Hermeneutics, and Ideology

Following Marx87 and Mannheim,88 we can define "ideology" as a
set of beliefs articulated by a ruling class or elite that serves to rational-
ize the elite's power. It does this by denying or omitting those features
of the historical situation that, if pressed, would lead to the dissolution
of that power. Because normative hermeneutic objects are community
identity-operators which are seen as offering moral guidance, they fre-
quently serve as ideologies. In this subsection I will point to certain
ways in which Scripture, Literature, and Constitution have functioned
as ideologies. The ideological function of hermeneutics is important in
the operation of canonicit 9 and in understanding the assessment of
types of hermeneutic authority.9" While the critique of ideology may
have wider implications for social theory, it is of interest here only for
the way it concerns hermeneutic projects on their own terms. If inter-
pretive practice contradicts the normative charter for the hermeneutic
object, then the practice is subject to the "critique of hermeneutical ide-
ology." Of special interest in this subsection is the role of textual anal-
ysis in criticizing hermeneutical ideology.

Scripture provides the pattern for the identity of the church, as we
have seen, by fitting the church into a sequence that conveys a sense of
its soteriological (saving) mission. Transformative and redemptive
power lie at the heart of this mission. Hence the identity offered by

87. K. MARX & F. ENGELS, THE GERMAN IDEOLOGY 40-41 (1947).
88. K. MANNHEIM, IDEOLOGY AND UTOPIA 55-57 (1936).
89. See infra notes 102-34 and accompanying text.
90. See infra notes 135-228 and accompanying text.
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Scripture is intrinsically challenging: it is an identity whose meaning
relies on images such as "suffering servant," "saving remnant," "Christ
crucified," and so on. The authority of Scripture is incomprehensible
apart from the charter that the community grants it to enforce those
images upon the church as an actual social and historical institution.
Time after time, however, the church has accommodated itself to the
secular world. It has benefited materially from the accommodation,
and has called upon Scripture to legitimate these material interests.
But this demand creates a distortion in hermeneutic practice. The con-
tent of the hermeneutical ideology speaks of transformation and re-
demption, but its function is to support the church's entrenched
institutional power. Wherever Scripture delivers something different
from that which it promises, it is subject to the critique of ideology. It
is but a step from this kind of internal, theological criticism to Marx's
conclusion that religion must be abolished in order to be realized.91

The disruption of hermeneutic practice in order to retrieve herme-
neutic authority is quite visible in certain contemporary programs of
"political hermeneutics." Jurgen Moltmann, for example, urges that
when "the gospel becomes the religious basis for the justification of
society as it is and a mystification of the suffering reality," there must
be a "criticism of Christian myths." 92 When Christian identity is lost
due to ideology's power to confine the meanings of Scripture, it is to be
retrieved "in concrete historical identification with projects involved in
overcoming affliction and enslavement." 93 Liberation theology also re-
minds us that "Christianity itself was used to sanctify and perpetuate
the hierarchical society and world view of classical culture. Yet, de-
spite the Constantinian co-optation of the Ghurch, Christianity never-
theless inserted into the stream of human history the seeds of
dissolution of this hierarchical pattern of classical sacral societies." 94

Eschatological social movements have always been the practical co-
partners of theological hermeneutics, critically freeing Christian iden-
tity from ideological control.

Literature, like Scripture, functions ideologically in ways that
threaten literary authority. Social and historical differences between
literary and theological practice make Literature perhaps the more vul-

91. K. MARX, Introduction to the Contribution to the Critique of Hegel's Philosophy of Right,
in KARL MARx: EARLY WRITINGS 43, 43-44 (1963).

92. Moltmann, Toward a Political Hermeneutics of the Gospel, in NEw THEOLOGY No. 6, at
66, 79 (1969).

93. Id at 84.
94. R. RUETH ER, LIBERATION THEOLOGY 176 (1972).
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nerable to the critique of ideology. The absence of both a centralized
institutional control and a clear set of qualifications for canonicity con-
stantly threatens the integrity of Literature as a normative hermeneutic
object. The category Literature is enormously vulnerable to the attack
that as an ideology it supports the power of an elite and excludes whole
classes of textual production. This sort of attack may accept the au-
thority of a hermeneutic object whose mission is to civilize and human-
ize, but reject a narrow identification of that object with a small set of
canonical texts. The result of this type of attack is a change in the set of
texts which count as Literature.

A quite different sort of challenge denies the intelligibility and au-
thority of Literature as a hermeneutic object, and redirects attention to
the text. This political revolution has been mounted by some forms of
structuralism, and by the current wave of deconstructionist critics.
Without doubt, part of the appeal of such criticism95 is that the expo-
sure of the structures that give rise to the text disrupts the effort to set
up the text as a normative hermeneutic object. If Lautreamont's Les
Chants de Maldoror is "generated" by two "rules"-the rule of "expan-
sion" ("every component of the matrix generates a form more complex
than itself,") and the rule of "conversion" ("simultaneous modification
of the same factor in every semantically relevant component of the ma-
trix") 96-- then the book resembles less a hermeneutic object than a
blueprint. We are unlikely to set the book up as Literature, as a means
of realizing our Humanity, if the critic presents it to us as a complex job
of plumbing.

It must be noted that redirection of attention to the text itself does
not in all circumstances operate to reveal ideological distortions of her-
meneutic practice. Some, although not all, eighteenth-century practi-
tioners of the historical/critical method, understood themselves to be
assisting Scriptural authority by giving the text a firm historical
anchor.97 Historical/critical exegetes did not understand themselves to
be theological revolutionaries. In a retrospective assessment, Marx as-
signed historical criticism of Scripture an important place in the grow-
ing awareness of the bifurcation between the actual world of history
and the spiritual story-world of religion. Marx thought that historical
criticism had contributed to the awareness of religion as ideology.98

95. See, e.g., Riffaterre, Generating Lautreamont's Text, in TEXTUAL STRATEGIES 404-20
(J.V. Harari ed. 1979).

96. Id at 405.
97. E. KRENTZ, THE HISTORICAL-CRITICAL METHOD 16-22 (1975).
98. K. MARX, supra note 91, at 44.
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But apart from scholars like David Strauss, who "demonstrated to the
satisfaction of young radicals that historical exegesis of the gospels does
not justify basing the dogma of divine-human reconciliation on the his-
torical factuality of Jesus' story," 99 practitioners of historical/critical
method did not regard themselves as enemies of hermeneutical distor-
tion. They were not the liberation theologians or the deconstructionists
of their day."°

Constitutional interpretivism, like the historical/critical method in
theology, offers to shore up hermeneutical authority by giving it sound
historical support. Constitutional interpretivism finds that support in
the authorial intent of the Framers. Biblical exegetes employing the
historical/critical method, by comparison, rely upon "explaining the
thoughts of the biblical authors and the origin and shape of the writings
on the basis of the most likely, natural, and specific conditions of his-
tory, culture, and individual life out of which they arose."'' 1 Constitu-
tional interpretivism is somewhat more oriented to individual authorial
intent than is historical/critical method, and slightly less oriented to
general historical reconstruction, because the constitutional authors
(although not the ratifiers) are a small set of figures whose biographies
are still accessible. The biblical authors, by contrast, are scattered over
a millennium, and little evidence for their biographies survives.

This methodological differential has its parallel in a distinction
which ought to be drawn between the status and location of the reflex-
ive communities in the two cases. To see the distinction, we can look to
the way in which the two cases speak of their "fathers." The "fathers"
of constitutional law (the "founding fathers," or "framers") are the

99. H. FREI, supra note 10, at 224.
100. The relation between text-oriented analysis and critique of ideology in constitutional law

more closely resembles the eighteenth-century theological than the late-twentieth-century literary
configuration. Close attention to the Constitutional text by "interpretivists" and "originalists" has
admittedly forced judicial "activists" into the role of left-wing ideologists. To this extent, text-
oriented analysis in constitutional law has indeed pursued a critique of ideology. It has not, how-
ever, been precisely a critique of hermeneutical ideology. Rather, the interpretivists have accused
liberal judges of asserting their political philosophies. The aim of interpretivism has not been to
puncture the hermeneutical object but precisely the reverse: to claim that the text is the hermeneu-
tic object. Hence the constitutional interpretivists are not at all functioning like the literary decon-
structionists. While the latter's attention to the structures which generate the text is designed to
disabuse the reader of the humanist hermeneutical ideology, the former's attention to the original
meaning of the text is designed to remind the reader of (one view of) the text's hermeneutical
authority. For a lucid exposition and critique of the discussions of interpretivism and originalism
in recent constitutional writing, see Chemerinsky, The Price of Asking the Wrong Question, 62
TEx. L. Rv. 1207 (1984).

101. H. FREI, supra note 10, at 18.
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constitutional authors (Madison, the Congress that wrote the four-
teenth amendment, etc.), while the "fathers" of theology (the "fathers
of the church," the study of whom is called "patristics") are not the
Scriptural authors, but the first bishop-polemicists (Ignatius, Irenaeus,
etc.). This reflects the special status of the church as reflexive counter-
part to Scripture; the "fathers of the church" must be assimilated to the
hermeneutic object, and set up as authorities on the model of the apos-
tles. Constitutional law, by contrast, has as its reflexive community an
entire society. It therefore has not been appropriate to set up the early
Supreme Court Justices, with the possible exception of Marshall, as the
equivalent of "church fathers," or to introduce a constitutional disci-
pline comparable to patristics.

At present, Constitution qua hermeneutic object is insufficiently
differentiated from the Constitution to render systematic study of the
text a radical and demystifying endeavor. Instead, renewed attention to
the Constitution is conservative and apologetic. However, if the paral-
lelism between constitutional interpretivism and eighteenth-century
historical/critical methodology holds true, then perhaps interpretivism
will someday have its David Strauss (who will convince us that consti-
tutional doctrine cannot be grounded in authorial intent) and its Marx
(who will draw the political consequences from this conclusion). Just
as contemporary theology has been radicalized, much against its will,
by the failure of historical/critical methodology to reconcile theological
value and historical fact, so the constitutional law of the not-so-distant-
future may be radicalized if contemporary interpretivists fail to recon-
cile constitutional value and historical fact. In that event, the sense of
constitutional law as an interpretive activity will depend on our ability
in constitutional law to differentiate text and hermeneutic object, and
to follow the path of Scriptural and Literary interpretation as norma-
tive hermeneutic projects.

B. THE CANON

1. The Sufficiency of the Canon

The definition of "canon" I will use in this Article, borrowed from
theology and then broadened into a general category in normative her-
meneutics, is "extension of the focal text." From this platform, the nor-
mative hermeneutic projects frequently raise special claims about the
necessity or sufficiency of the canon to the normative ends for which
hermeneutic practice is initiated. In theological use, "[w]hen a commu-
nity of Christians calls a set of writings the 'Christian canon'. . . [i]t is
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to say that just these writings are sufficient for the ends to which they
ought to be used in the church."'10 2 In this subsection, I will show how
special claims such as these are sometimes problematic.

When Christianity adopted a certain set of writings as canon, it
meant to indicate that these were the writings that already exercised,
and would continue to exercise, guiding power over the self-formation
of the church. Thus, the canon is the "mirror for the identity of the
believing community which in any era turns to it to ask what it is and
what it is to do, even today."'0 3 Yet the mirror of canonicity may dis-
tort the identity that it is supposed to reflect and preserve. This possi-
bility arises, first, from political and philosophical problems troubling
the assertion of criteria for canonicity, and, second, from the way in
which ideology rushes in to fill the vacuum created by the failures of
those criteria.

Criteria for canonicity are tests that a text must pass if it is to be
admitted into the canon. The primary criterion advanced in the earli-
est known statement on New Testament canonicity, the Muratonian
canon of c. 200 A.D., was authorship by an apostle.l'I The best known
legal counterpart to this sort of criterion for canonicity is H.L.A. Hart's
"rule of recognition," which supposes that every legal system rests on a
master rule that specifies the conditions a rule must meet to count as a
legal rule. 05 For example, one might suppose that "what the King en-
acts in Parliament" is the rule of recognition-the criterion for canonic-
ity-of English law. I am not aware of any comparably heroic attempt
in the field of literary criticism to articulate a master criterion for ad-
mission into the literary canon; I will return to this question shortly.

Criteria for canonicity, such as the Muratonian test of apostleship,
or Hart's rule of recognition, suffer from several well-known dis-
eases.' 0 6 They invite regression: what rule certifies the rule of recogni-
tion as the rule of recognition? They are seldom complex and subtle
enough to accommodate all of the widely accepted texts or rules. (The
Gospels according to Luke and Mark were accepted as canonical even

102. D. KELSEY, supra note 21, at 104-05 (emphasis in original).
103. Id at 105 (quoting James Sanders).
104. R. GRANT, supra note 48, at 156-59; Grant, supra note 47, at 300-01.
105. H.L.A. HART, THE CONCEPT OF LAW 92-93 (1961). The legal "rule of recognition" has

the same relation to the canon of legal rules that the Christian regulafidel occupies in relation to
the canon of Scripture. For the idea that early Christian issues of canonicity were governed by a
regulafidel, see K. ALAND, THE PROBLEM OF THE NEW TESTAMENT CANON 17-18 (1962).

106. See general/yR. DWORKIN, The ModelffRules, , in TAKING RIGHTS SERIOUSLY 14, 20-
21, 39-45 (1977).
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though their authors were not technically apostles; 10 7 rules of mercan-
tile practice are just as "legal" as other rules even though they lack
pedigreed promulgation.10 ) The notion of a master rule that certifies
legal texts or rules neglects the fluid boundaries of texts. The bounda-
ries of the "deposit of faith" are fluid because the deposit includes tra-
ditions and institutions that are difficult to delimit. The boundaries of
the Constitution are fluid because the Constitution includes extra-docu-
mentary texts and social facts such as Bickel's "consent tradition." 10 9

Faced with these difficulties, and with the fact that the weakness of
the criteria invites political manipulation, it is natural for hermeneutic
projects to subordinate the criteria for selection to the needs of commu-
nal identity. Hence the

"truly crucial factor" in selecting writings for the canon was not the
contingent facts about their authorship but simply "the usage and
judgment of the one true church, spread throughout the world."
That is, in declaring just these writings "canon the church was giv-
ing part of a self-description of her identity. ..."0

Philosophically, the problem for this collapse of criteria into commu-
nity-reflection is that it dissolves the rules of recognition into the gen-
eral practices of the community in accepting texts as canonical.11'
With this move, the canon loses its supposed ability to shape the moral
identity of the community, since it is now defined by reference to ongo-
ing communal practices.

Politically, the collapse of criteria into community-reflection corre-
sponds precisely to the ideological vulnerability of the weak conception
of narrative.' 2 Just as the sense of Scripture as "the community's
story" simply licenses dominant elements of an actually fragmented
church to read dissident theological views out of the "story," so the
sense of canon as "the mirror of the community" licenses dominant
elements in the church to exclude texts cherished by threatening minor-
ity movements." 3 There is no better way to delegitimate a cult than to

107. D. KELSEY, supra note 21, at 116 n.16. See also K. ALAND, supra note 105:
From the Muratonian canon, e.g., we can see how every emerging principle on which the
choice [of canonical books] has professedly been made is expressly repudiated again in
words. The authors of the canonical Scriptures are said to be Apostles: but Luke and
Mark are not Apostles, Luke is not even an eye-witness.

Id. at 15.
108. R. DWORKIN, supra note 106, at 42.
109. Id. at 39-44.
110. D. KELSEY, supra note 21, at 105 (quoting Hans von Campenhausen).
111. See R. DWORKIN, supra note 106, at 42-44; see also H.L.A. HART, supra note 105, at 230.
112. See infra notes 187-213 and accompanying text.
113. Among the books that were rejected were the Gospel of the Egyptians, the Gospel of

1985]

HeinOnline -- 58 S. Cal. L. Rev. 91 1985



SOUTHERN CALIFORNIA LAW REVIEW [Vol. 58:35

sever its sacred writings from the canon. This exclusion, justified in the
name of "the identity of the community," actually has the effect of cre-
ating an exclusionary community.

This fact, which is an embarrassment to canonicity in theology and
in constitutional law, given the criterial pretentions to a "rule of recog-
nition," is much less embarrassing on the literary side, which, as we
have noted, lacks formal criteria for canonicity. The literary canon-
that is, what counts as Literature-is adopted by the community of lit-
erary scholars in a frankly self-referring fashion. The community
adopts as Literature those texts which appear to produce insight in re-
spect to the community's actual life. Thus a particular body of work
(for example, the poetry of Dryden) "comes and goes" as Literature. 114

It will be noticed that literature as a discipline can have a canon
without adopting a position comparable to sola scrtura. "By this focal
text alone" means that attention to this text qua hermeneutic object is
necessary to the normative character and mission of the community.
Theology can make this declaration much more forthrightly than can
literary criticism. While it is true that literature is the reflexive counter-
part to the critic's academic identity, it is not the reflexive counterpart
to the critic's normative identity as an agent of civilization. Exclusive
devotion to literature as hermeneutic object is analytic in the proposi-
tion that one is a professor of Literature. But exclusive devotion to
literature is not analytic in the proposition that one is part of the civi-

Thomas, and the Gospel ofTruth, which were employed by the Valentinian Gnostics. R. GRANT,
supra note 48, at 129-30; H. JONAS, THE GNOSTIC RELIGION 39-40 (1958); Grant, supra note 47, at
298. The Apocryphon ofJohn, which was used by other Gnostics, H. JONAS, spra, at 39-40, and
the Gospel 0/Peter, which was accepted by Docetists, Grant, supra note 47, at 298. Of books
whose canonicity was ultimately accepted, the Apocalypse (Revelation) was opposed by the eastern
church so long as Montanism was a force to be reckoned with. K. ALAND, supra note 105, at 20-
21.

These examples suggest that canonicity was a tool that religious parties employed in an at-
tempt to claim the mantle of orthodoxy. Some of the rejected books, of course, can be recognized
as late or corrupt texts. Nonetheless, many of the rejected Gnostic books were perhaps as old as
many of the books that ultimately came to be accepted as canonical. Grant, supra note 47, at 285.
Overall, it is difficult to resist the conclusion that the orthodox canon was a response to the threat
of Gnostic books and of canons proposed by Gnostics. H. JONAS, supra, at 146. Hence "the
authority of New Testament and Church comes to be rather circular. The Church uses the docu-
ments it has selected to provide its own credentials. The documents are chosen so as to prove
what the Church wants proved." R. GRANT, supra note 48, at 186.

114. See T. EAGLETON, LITERARY THEORY: AN INTRODUCTION 33 (1983). Northrop Frye
complains that "the reputations of poets boom and crash in an imaginary stock exchange. That
wealthy investor Mr. Eliot, after dumping Milton on the market, is now buying him again; Donne
has probably reached his peak and will begin to taper off; Tennyson may be in for a slight flutter
but the Shelley stocks are still bearish." N. FRYE, supra note 80, at 18.
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lized and civilizing community. Therefore there is no literary counter-
part to the Reformation commitment to sola scrintura. Nonetheless, the
literary community can, and probably must, define a canon. The liter-
ary canon comprises those texts which are thought to make possible a
relation between, on one hand, the arts of reading and interpreting,
and, on the other, the realization of a humanized and civilized
community.

The functioning of the concept of canon on the literary side, and of
sola scriptura on the theological side, together form heroic polar ex-
tremes. The idea of a literary canon, when placed in its proper norma-
tive hermeneutic context, heroically singles out certain human products
and claims that these are the literary works in relation to which we can
realize our humane nature. The idea of so/a scroptura, by contrast, does
not aspire to realize our humane nature, since that nature is thought to
be fallen and sinful. Sola scriptura, which focuses our attention upon
revealed texts, fits perfectly the larger vision of human depravity and
divine grace. The literary canon fits perfectly the larger vision of hu-
mane humanity, by offering to direct our attention to that which brings
out the humanity in us.

The constitutional canon functions in an intermediate way be-
tween the functions of the Biblical and literary canons. The constitu-
tional canon is determined less directly than the literary canon by
specific worldviews, if only because the range of canonical candidates
is much narrower in the constitutional case than in the literary one.
Still, problems of canonicity in interpretive practice loom larger for the
constitutional lawyer or judge than for the theologian. Most constitu-
tional litigation raises questions about the boundaries of the constitu-
tional canon; the constitutional lawyer or judge must wrestle with these
difficult questions, while the theologian ordinarily need not explore the
limits of the Biblical canon in the course of theological argument.

The constitutional lawyer or judge wrestles with the limits of the
canon in trying to determine whether the views put forth in an old and
doubtful decision still count as "good law." Appeals to little-used con-
stitutional provisions, such as those guaranteeing a republican form of
government or the privileges and immunities of citizenship, also give
rise to crises in which constitutional lawyers and judges must take a
stand upon the contents of the canon. Perhaps the most difficult canon-
icity questions in constitutional law, however, are actually questions of
quasi-canonicity. The close relation between these two sorts of ques-
tions, and also the general problem they pose for special claims about
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the sufficiency of the constitutional canon, are thrown into relief by the
problem of "incorporation."

This problem arose when the Supreme Court, in reviewing state
police practices or judicial procedure, had to determine the extent to
which the due process clause of the fourteenth amendment had "incor-
porated" various federal or fundamental rights, thereby constraining
the states. In form, "incorporation" was a canon problem: a question
of whether the "old" text (Bill of Rights) was to be reproduced in the
"new" text (fourteenth amendment). It was just like the early Christian
quandary concerning the relation between the Old and New Testa-
ments, but inverted. While the early Christians wondered whether the
new Gospel should be understood to incorporate the old Law, the early
incorporators wondered whether the new law should be understood to
incorporate the old Gospel: the gospel articulated in the Bill of Rights.

In practice, however, the problem of incorporation was conceived
and worked out as a problem of quasi-canonicity. The effort to decide
whether the text of the fourteenth amendment incorporated the text of
the Bill of Rights took shape as an attempt to delineate a certain sort of
normative tradition. The question of whether one text incorporated
another was reformulated as a question of whether a text incorporated
a tradition.

The due process clause of the fourteenth amendment said only
that the states could not deprive people of life, liberty, or property,
without due process of law." 5 To the majority of those Justices of the
Supreme Court who wrestled with the incorporation problem, although
perhaps not to Justice Black, the constitutional text could not settle the
question of whether any particular right or liberty, or procedural safe-
guard, should be applicable against the states. Rather than serving as
the object of interpretive attention in its own right, the text was re-
garded as focusing judicial attention on a normative tradition. In Jus-
tice Cardozo's terms, the values and rights to be incorporated were
those "so rooted in the traditions and conscience of our people as to be
ranked as fundamental."'"16 Justice Frankfurter's opinion for the Court
in Rochin v. Caiffornia 17 formulated the canonical hermeneutic object
rather more precisely.

Regard for the requirements of the Due Process Clause "inescapably
imposes upon this Court an exercise of judgment upon the whole

115. U.S. CONsT. amend. XIV, § 1.
116. Snyder v. Commonwealth of Mass., 291 U.S. 97, 105 (1934).
117. 342 U.S. 165 (1952).
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course of the proceedings [resulting in a conviction] in order to ascer-
tain whether they offend those canons of decency and fairness which
express the notions of justice of English-speaking peoples even to-
ward those charged with the most heinous offenses."' 1 8

Frankfurter's attention here is upon ideas and feelings that com-
pose what might be called the contents of conscience. Frankfurter re-
jects the state police proceedings at issue in Rochin as "conduct that
shocks the conscience."'1 9 Perhaps this inquiry is narrower than that
proposed by Cardozo, who, as we have seen, spoke of both "traditions
and conscience." The more manifest and institutional/historical con-
tent of "tradition" was explored by the Court in Duncan v. Louisiana.20

In his opinion for the Court in that case, Justice White observed that
[S]tate criminal processes are not imaginary and theoretical schemes
but actual systems bearing virtually every characteristic of the com-
mon-law system that has been developing contemporaneously in
England and in this country. The question thus is whether given this
kind of system a particular procedure is fundamental-whether, that
is, a procedure is necessary to an Anglo-American regime of ordered
liberty.

121

Frankfurter and White are engaged in normative hermeneutics in rela-
tion to a complex object. The center of the object is the focal text: the
constitutional document, and in particular the text of the due process
clause. In addition to serving as the focus of their attention, the text
also focuses their attention on something outside the text: a tradition.
The tradition is outside the text but inside the normative hermeneutic
object; it is quasi-canonical.

While both justices conceive of this quasi-canonical interpretive
object as a tradition, Frankfurter and White differ in their specific un-
derstanding of the tradition. Frankfurter conceives of the tradition in
intellectual and emotive terms, as a matter of the "canons of decency
and fairness which express the notions of justice of English-speaking
peoples."'' 22 White conceives of the tradition in systemic and institu-
tional terms, as a matter of "an Anglo-American regime of ordered
liberty.'

123

118. Id. at 169 (quoting Malinski v. New York, 324 U.S. 401, 416-17 (1945)).
119. Id. at 172.
120. 391 U.S. 145 (1968).
121. Id at 149-50 n.14.
122. 342 U.S. at 169.
123. Frankfurter's emotive and intellectual conception of constitutional tradition leads him to

think that the Constitution requires each challenged state behavior to be tested according to this
traditional canon of conscience. By contrast, White's systemic and institutional understanding of
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The Frankfurter/White approach to the incorporation problem
raises two questions. First, what is the correct way of viewing the "tra-
dition"? As a corollary, what is the precise relation between this tradi-
tion and the focal text? In order to answer such questions, there must
be recourse to a worldview of the sort discussed earlier in relation to
Bickel's understanding of the consent tradition. 124 There is no way to
determine which version of the tradition is better or more constitu-
tional, Frankfurter's or White's, or indeed whether either of their anal-
yses is constitutionally appropriate, without recourse to a commitment
that sets up some field called "tradition" in the hermeneutic object.
Here I claim only that a theory of the consent tradition has the status
and structure of a body of thought that can be responsive to such ques-
tions; I am not at all claiming that Bickers work provides the answers.

The second question posed by the Frankfurter/White approach
closely concerns the nature and boundaries of the constitutional canon.
The question is: What licenses the Anglocentrism, either linguistic or
cultural, of the analysis? Why does Englishness define the limits of the
canon? Justice Black is terribly troubled by this issue in his Rochin
concurrence:

If the Due Process Clause does vest this Court with such unlimited
powers to invalidate laws, I am still in doubt as to why we should
consider only the notions of English-speaking peoples to determine
what are immutable and fundamental principles of justice. More-
over, one may well ask what avenues of investigation are open to
discover "canons" of conduct so universally favored that this Court
should write them into the Constitution? All we are told is that the
discovery must be made by an "evaluation based on a disinterested
inquiry pursued in the spirit of science, on a balanced order of
facts."1

25

How can constitutional law justify the restriction of the canon to En-
glishness? The primitive nature of the theory of "tradition" in constitu-
tional law makes this question frankly embarrassing.

A department of English literature can define its canon in the
manner of Frankfurter and White. In Literature, the restriction to
English is normative only in the limited community-reflexive sense. It

the tradition of "ordered liberty" calls only for an assessment of the general importance of the
right that is offered for incorporation.

124. See supra notes 62-66 and accompanying text.
125. 342 U.S. at 176. Justice White, dissenting in Moore v. City of East Cleveland, 431 U.S.

494 (1977), thought that "[w]hat the deeply rooted traditions of the country are is arguable," and
"which of them deserve the protection of the Due Process Clause is even more debatable." Id at
549 (White, J., dissenting).
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is not normative, but only instrumental, in the larger sense of the com-
mitment and worldview that sets up literary texts as a hermeneutic ob-
ject. An English department studies Literature as opposed to studying
texts because of the larger commitment to humane ideals; it studies
Literature as opposed to studying comic books because of the determina-
tion that Literature is the relevant canon staked out by the humane
ideals; it studies English literature as opposed to French literature be-
cause the limitation is defensible instrumentally and reflects the lin-
guistic and cultural community of the practitioners.

Contrast the sequence of moves on the constitutional side. Consti-
tutional law attends to something (it is unclear what) as opposed to a
text because of some commitment that has yet to be clarified. To pur-
sue the matter, suppose with Bickel that the hermeneutic object is the
historical and communitarian unfolding of consensual relations: the
"consent tradition." Then we could say that constitutional law attends
to the consent tradition rather than to a text because of the larger com-
mitment to the community's evolving identity as a consensual body.
We could say, further, that constitutional law attends to the consent
tradition as opposed to other traditions (such as traditions of domina-
tion) because the consent tradition is in the quasi-canon defined by the
constitutional worldview (as articulated for example by Bickel). There
is, however, no reason to limit the quasi-canon further to English-
speaking traditions and values. Because the social relations and tradi-
tions of the society that adopts the consent tradition as its hermeneutic
object are pluralistic and polyglot, the restriction to English is both un-
authorized and illicit.

To render this comparison workable in the face of uncertainty
about the nature of the constitutional hermeneutic object, I have relied
rather heavily on the sense of a constitutional canon, at the expense of
its reference. On the literary side, we can say not only that canonicity
means normative function, but also that it refers to a set of texts. While
the complete set could not be enumerated by anyone, and while it is
unlikely that any two critics would compile precisely the same list,
nontheless the literary canon refers to texts which can be lined up on a
bookshelf. The same is true on the theological side, where canon is not
synonymous with either scripture or text, but where the textual content
of the canon can be enumerated. 26 But we are in a worse position on

126. While any Christian tan, in principle, enumerate the contents of the canon as defined by
his or her denomination, there is disagreement about those contents among the denominations.
The disagreement concerns the question of whether the Old Testament includes any books not
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the constitutional side. Here we either have a set of texts but are not
certain of the purpose for which they are sufficient, or we have a nor-
mative purpose-but are unsure how that purpose selects a set of texts.
The latter alternative is the one played out in the comparative analysis
of the English-speaking restriction.

2. The Closing of the Canon

The closing of the canon is the event by which it was decided that
no new scriptures would be added to the canon. Historically, the clos-
ing of the Christian canon implemented a theological view that re-
garded the days of scriptural Revelation as done. This was not to say
that the redemptive process was over, or that personal revelation was
impossible. The closing of the canon meant only that scriptural revela-
tion was complete.

It is important, however, to see that the closing of a canon is not
analytic in the concept of a canon. It would have been possible to hold
both that existing Scripture (as delimited by the relevant criteria and
community) was canonical, and that future revelation could also be
scriptural and admissible into the canon. Politically, the closing of the
canon deprived various religious movements of what would have been
a powerful instrument for shaping the subsequent identity of the Chris-
tian community.

There has been no closing of the canon on the literary or constitu-
tional sides. It is possible in principle, cocktail party discussions
notwithstanding, for Literature to be written either today or tomorrow;
the canon will come to incorporate it. Things are more interesting in
constitutional law. If the reports of the Supreme Court decisions are
canon, then the canon is not closed.

The amendment process also introduces a barrier to the closing of
the canon. The amendment process makes the constitutional canon
something of a clay sculpture; new clay can be added, and old clay can
be removed. It is very slow sculpting, since the amendment machinery
is cumbersome and dilatory. If the openness of a canon is to be mea-
sured in terms of actual fluidity, and if we set aside the case law in
order to make the comparison more striking, then the literary canon is
more open than the constitutional canon; texts come and go as Litera-
ture more frequently than they come and go as Constitution.

included in Hebrew Scripture. K. ALAND, supra note 105, at 4-5. In contrast to the Christian
canon it seems fair to conclude that the literary canon could not be enumerated even in principle.
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That the Constitution was fundamentally transformed by the
adoption of the fourteenth amendment, for example, seems as obvious
as our inability to explain the precise nature of the transformation. It
might be possible, however, to believe that in some basic sense there
can be no new counterpart to the fourteenth amendment; the canon is
closed, even though the amendment process continues. Or it may be
that the Constitution embodies what the theologians call a "canon
within a canon."' 27 That is, certain fundamental rights or structural
allocations of decisionmaking authority may be unalterable, whereas
others are repealable or modifiable. The constitutional "canon within a
canon" can be protected by setting up procedural barriers to the
amendment process, designed to protect the "canon within the canon"
from radical revision. In contrast, protections of the canon may be
jeopardized by the ability of Congress to withhold federal court juris-
diction over selected constitutional claims. Yet such restrictions can
themselves be rejected as extra-canonical.

This great uncertainty and complexity on the boundaries of the
constitutional canon is evidence that the foundational commitments
that are logically prerequisite to the establishment of a canon are not as
highly developed on the constitutional side as they are on the theologi-
cal and literary sides.

3. The Unity of the Canon

Demonstration of the unity of the canon has been a favorite pur-
suit of theologians. The attempt to prove unity by means of exegesis is
prompted by an understandable political motive. The legitimacy and
identity of Jesus Christ and of the Christian church rest heavily upon
the claim to fulfillment of the law and prophecy contained in the He-
brew Scriptures. The need to support this claim exerts an exquisite
pressure on the interpretation of Christian Scripture. The New Testa-
ment must be seen both as sufficiently realizing the Old Testament to
capture the Old Testament's legitimacy, and as sufficiently overcoming
the Old Testament (compare the standard interpretation of Paurs Epis-
tle to the Romans) to explain the necessity of the New Testament. This
is the original paradigm of the Hegelian aujhebeir, the Old Testament is
overcome in order to be realized.

Typology, also called figuration, has long been the favorite inter-
pretive technique for the demonstration of the requisite unity. Tertul-

127. D. KELSEY, supra note 21, at 104.
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lian, for example, takes Joshua to be a figure of Jesus; just as Joshua
rather than Moses brings the people of Israel into "the promised land
flowing with milk and honey," so Jesus' redemptive grace rather than
Mosaic law will lead the people "into the possession of eternal life,
than which nothing is sweeter."' 28 Joshua is a real historical person,
but he also prefigures a second real historical person. Likewise the
Adam of the Book of Genesis is generally accepted by practitioners of
figural interpretation as a figure or type of Jesus, who is then regarded
as "the second Adam."' 2 9 In both of these examples, interpretation is
governed by the quest for unity between the testaments.

To the extent that this search for unity is actually political, as I
have suggested, unity is not analytic in the concept of canon.13 0 The
canon could simultaneously be the sufficient set of texts and be inter-
nally fragmented. Some passages may not cohere with one another;
others actually may contradict one another. On this view, the canon
need no more be unified than closed. But such a view of the canon
neglects the fact that the fundamental life-orienting commitment that
activates the normative hermeneutical system seeks coherence. The
whole point of a canon, as we have seen, is the carving out of a body of
texts that, when set up in a hermeneutic object, propels a community
toward an identity to which it has broadly committed itself. Inconsis-
tencies or contradictions in the canonical corpus will have their reflex-
ive counterparts in the organization of the community and in the
meaningfulness of the life lived therein. Precisely because Scripture is
focal to the hermeneutic object of a normative hermeneutic project,
canonical inconsistency must threaten the unity of the lived world.'13

Constitutional law shares the problem of the unity of the canon, in
almost precisely the same form. Here again, canonical unity is not ana-
lytic in canonicity itself. Yet the fact that our endeavor is normative
throws latent constitutional inconsistencies into stark and inevitable re-
lief. Of these, the most important by far has been the "contradiction of
slavery."

When the original Constitution was ratified, it embodied a com-
plex compromise upon the institution of slavery, and no amount of fig-

128. E. AUERBACH, supra note 70, at 28-29 (quoting and discussing Q. TERTULLIAN, ADVER-
SUS MARCIONEM 3, 16 (1878)).

129. See, e.g., Romans 5:14: "Adam... was a type of the one who was to come." Here we
see typological interpretation of the Old Testament embedded in the very text of the New
Testament.

130. D. KELSEY, supra note 21, at 106.
131. Cf. H. FREI, supra note 10, at 3-4.
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ural or typological reasoning could render this compromise
normatively coherent and stable. The Constitution had little independ-
ent normative leverage upon society with respect to slavery, since with
respect to slavery it simply embodied the social division.1 32 It is in the
nature of constitutional argument and of the social role occupied by
that argument that internal constitutional inconsistencies are found, ex-
ploited, and broken open. Since appeals to Scripture lack the coercive
institutional consequence of appeals to Constitution, and perhaps for
other reasons having to do with the source differentiation and the nar-
rative complexity of Scripture, inconsistencies that are normatively op-
erable may hide more effectively in Scripture than in the
Constitution. 

33

In summary, even if unity is not analytic in the concept of canon,
what we actually do with canon can render unity a practical necessity.
The pragmatics of the Constitution differentiate it here from the
pragmatics of Scripture.

The disunity of the literary canon is both greater and more obvi-
ous than the disunity in Scripture or Constitution, and yet seemingly of
much less normative concern. That we read mystics and otherworldly
ascetics such as Dostoyevsky or Tolstoy along with Anglo-Catholics
such as Eliot does not falsify our sense of normative identity, but rather
animates it in the characteristically literary way. The disunity furthers
the goal of humanizing by broadening the reader's knowledge of differ-
ent categories of human experience. This makes literature the polar
opposite to constitutional law with respect to the unity of the canon.
Conflicts among the normative positions in literature are validated and
rationalized by the sense of literature's humanizing function, to the ex-
tent that literature demands only that we speculate, contemplate, and
empathize. So long as this is what we mean when we refer to Litera-
ture's humanizing telos, then Literature can be terribly inconsistent and
still propel us in the requisite direction. In constitutional law, by con-
trast, disunity in the canon always threatens the normative integrity of
the enterprise.

Efforts to render the literary telos more engaged, which would, if
successful, heighten the need for literary unity by changing the
pragmatics of literature, have not proved enormously influential. By
contrast, aesthetic studies have rationalized existing literary disunity in

132. R. COVER, JUSTICE ACCUSED (1975); D. DAVIS, THE PROBLEM OF SLAVERY IN THE AGE

OF REVOLUTION 39 (1975).
133. D. DAviS, supra note 132, at 523-56.
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extraordinarily powerful ways. The typology of genres in Northrop
Frye's Anatomy of Criticism,t34 for example, seems to harmonize the
competing literary elements by fitting them into a larger cosmology. If
we know that comedy, romance, tragedy, and irony participate like the
seasons of the year in a higher synthesis, then we will not feel com-
pelled to choose sides.

IV. THE AUTHORITY OF THE HERMENEUTIC OBJECT

A. VARIETIES OF AUTHORITY

David Kelsey has made the important observation that "there is
no one normative or standard concept 'authority,'" but only "a family
of related but importantly different concepts."' 35 Relying on Stephen
Toulmin's analysis of the structure of normative argument, 36 Kelsey
demonstrates how the various uses of textual appeals in theological ar-
gument involve distinct senses in which Scripture is regarded as au-
thoritative. Thus, argument structure provides one axis of
differentiation of the concept "authority." After a brief summary of
Kelsey's account of how the senses of Scriptural authority depend upon
the different uses to which Scripture is put in theological argument, I
will identify a second and more important axis of differentiation of the
concept "authority." On this second axis of differentiation, the sense of
"authority" is dependent upon the worldview that textual authority
implements.137

Illustrating Toulmin's categories with theological examples, Kel-
sey shows that Scriptural appeals can perform a number of different
tasks in theological argument. Each sort of task has a corresponding
sense of "authority." The task of providing evidence for a theological
proposal gives rise to the authority of "Data." Scripture may serve as

134. N. FRYE, supra note 80.
135. D. KELSEY, supra note 21, at 139.
136. S. TOULMIN, AN EXAMINATION OF THE PLACE OF REASON IN ETHICS (1950).
137. A third axis of differentiation of the concept "authority" is important to Kelsey's project,

but not to mine. Kelsey is exclusively interested in appeals to Scripture as authority for theology;
he explicitly distinguishes between "authority for theology" and "authority for church." D. KEL-
sEY, supra note 21, at 147. Kelsey also shows (by discussing the force of the parables) how Scrip-
ture can be authority 'for the shape of one's personal life, not for one's Christian theological
proposals." Id. at 124 (emphasis in original). These distinctions are washed out in my very gen-
eral definitions of the three "fields" or "disciplines." As I am using the term, "theology" includes
all the forms of the practical/normative use of Scripture. In my view, the distinction between
authority for personal life, church life, and theological proposal is derivative, not fundamental.
The distinction is an artifact of certain basic worldview commitments that may animate herme-
neutic practice in relation to Scripture.
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Data, but it may also serve as a "Warrant" that licenses the inference
from the Data to the theological proposal. Furthermore, Scripture may
be employed to provide "Backing" for the Warrant, or it may be taken
to stipulate conditions of "Rebuttal" of the Warrant's claims. Because
each use of Scripture "authorizes" the theological proposal in a differ-
ent way, each is "authoritative" in a distinct sense. 138

Kelsey's insistence on the variety of uses of Scripture in theologi-
cal argument is an important antidote to the naive view that theology is
simply the direct manifestation, reflection, or translation of Scripture
into a different but parallel format. (Compare Justice Roberts' notori-
ous view that constitutional law consists of laying the constitutional
text next to the challenged statute "to see if the latter squares with the
former."' 39) Yet the "family resemblance" between the senses of au-
thority diagrammed by Kelsey is so striking that it is tempting to define
that resemblance, and thereby resist the asserted differentiation in the
concept. After all, each of the senses of "authority" (Data, Warrant,
Backing, and so on) is an appeal that, in dialogical context, tends to
make an argument rationally acceptable. If this conclusion is correct,
textual authority is really just one sort of thing (that which renders an
argument acceptable to reason), albeit a thing with a complex
grammar.

Yet this sense of unity recedes if we introduce a second axis of
differentiation. To explore this axis, the worldviews discussed earlier
must be recalled. Authority, for consent theory, is that to which one
can consent. Law has no claim to authority if it does not elicit the
approval of the public; and while that approval is going to be sorted
out differently by the different forms of consent theory, it is always go-
ing to be a matter of the satisfaction of the will. Yet authority on Lu-
theran premises is that which masters the will and defeats it. Luther
spoke, not of the freedom of the will, but of its bondage.' 40 Hence
authority that serves the Lutheran worldview is as dedicated to con-
straining the will as authority that serves the consent-theory worldview
is dedicated to fulfilling it.

138. Id at 126-27.
139. United States v. Butler, 297 U.S. 1, 62 (1936).
140. M. LUTHER, The Bondage of the Will, in MARTIN LUTHER: SELECTIONS FROM HIS WRIT-

INoS, 166 (J. Dillenberger ed. 1961). Luther did recognize the validity of one sort of freedom:
freedom as "escape from the slavery of works." The Freedom ofa Christiatn id. at 85. This is not
freedom of the will; rather, it is freedomfrom the will. In his argument against Erasmus, Luther
cites God's foreknowledge and predestination: "rhis bombshell knocks 'free-wilr flat, and utterly
shatters it." The Bondage of the iCll, id. at 181.
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Clearly, the contrast between the two positions can be moderated
within specific political theories. Certain social contract theories, for
example, might justify the state as a damper upon the violent and cor-
rupt wills that abide in the state of nature or of civil society. Even here,
however, the will is bounded so that it may be better served. Lacking is
the Lutheran view that the will is so corrupt that it must not only be
bounded but corrected, transformed, and saved.' 4

The central point is that authority conceived as that to which we
can consent is remarkably different from authority conceived as that
which we require because our consent itself is worthless, corrupted, and
evil. There is a further difference between both of these senses of au-
thority and the sense of authority which flows from humanistic perfec-
tionism. Concerns for freedom of the will which generate the
opposition between Lutheran and consensual authority are much less
central in humanistic perfectionism than in either of the other
worldviews. Arnold wanted to give all human faculties the education
due them; he would have rejected exclusive focus upon the will as a
misdirected obsession with "one thing needful." Hence authority, on
perfectionist premises, lacks both the sense of suspicion toward the will
that is characteristic of Lutheran authority, and the sense of respect
toward the will that is characteristic of consensual authority.

To understand the nature of authority in humanistic perfection-
ism, it is helpful to note a second respect in which the Lutheran and
consensual worldviews are at odds. The worldviews place the voice of
authority in different locations vis-a-vis the person. Within the consen-
sualist worldview, the voice of authority is ultimately internal to the
person, even though it is proximately invested in the state. Within the
Lutheran worldview, by contrast, the voice of authority is external to
the person in God's command and grace. Humanistic perfectionism
marks a middle ground. In it, authority is in the humane deposit of
culture (not so external as God's voice); yet culture is objective in rela-
tion to the individual (not so internal as one's own will). Hence the

141. Again, I am more interested here in the general Reformation character of the Lutheran
sense of authority than in the differences between the views of Luther, Calvin, and Barth. The
Reformation position that I am sketching is actually a composite of Luther's emphasis on redemp-
tion from the law's condemnation, Calvin's emphasis upon depravity, and Barth's emphasis upon
the extrinsic character of God's sovereign command. See supra text accompanying note 55. Simi-
larly, in order to draw the contrast between the Reformation position and consent theory, the
range of variation in consent theory must be relegated to the background. We can only mention
in passing that what the Rousseau/Kant wing of consent theory means by "will" is not the same as
what is meant by the Hobbes/Locke wing.
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distinct senses of authority that correspond to the three worldviews can
be arrayed as follows:

Figure 3:

Substantive Axes of Differentiation in the Concept of Authority

Internal - --------- Voice of ---------------External

Authority

HUMANISTIC PERFECTIONISM

CONSENT THEORY LUTHERAN THEOLOGY

Authority Authority Authority
affirms <--------------- in Relation ------------- defeats
will to Will will

The crucial point is that the meaning of authority differs substan-
tially among the basic worldviews that set hermeneutic practice in mo-
tion. These differences leave their mark on the authoritativeness of the
hermeneutic object. The authority of Scripture, on Lutheran premises,
is the authority of God's saving externality in relation to the mortally
depraved will. The authority of Constitution, on consensual premises,
is the authority of one's own free will, objectified in the form of the
state, but returned to the individual in the form of justice and liberty.
The authority of Literature, on perfectionist premises, is the authority
of the call to the all-sided realization of the best in human nature: the
recognition of one's own perfection in the objectivity of the culture. 142

142. In the following sections of the Article, it will sometimes be helpful to mark the differ-
ences in the content of authority by employing a variety of ethical terms other than "authority"
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It is important to see that one is not forced to regard any of these
hermeneutic objects as carrying any of these forms of authority. Even
if Kelsey is correct, that "authority" is analytic in "Scripture," and even
if Perry and Monaghan are correct, that "authority" is analytic in
"Constitution," the analytic truths are not strong enough to dictate the
content of the concept of authority. Rescind the Lutheran assumptions
in favor of a natural-law posture, and the authority of Scripture shifts
in the direction of the authority that Literature exerts when animated
by perfectionism. Rescind Arnold's perfectionism, and the authority of
Literature not only shifts but is shaken to its very foundation. It is
clear from these observations that the distinct senses of authority are
not derived from "disciplines" or their distinct "practices," but from
the basic meanings that motivate hermeneutic projects.

B. THEORIES OF THE LOCATION OF TEXTUAL AUTHORITY

1. Scripture

In his study, The Uses of Scripture in Recent Theology, David Kel-
sey asks four questions of each of his theological cases:

1. What aspect(s) of scripture is (are) taken to be authoritative? Is
it the concepts in scripture, or the doctrines, or the historical reports,
or the liturgical utterances, or the "symbols," or some combination of
these, or something else?
2. What is it about this aspect of scripture that makes it
authoritative?
3. What sort of logical force seems to be ascribed to the scripture to
which appeal is made? Has it the force of a descriptive report, of an
injunction, of an emotive ejaculation; is it self-involving?
4. How is the scripture that is cited brought to bear on theological
proposals so as to authorize them?143

We are concerned primarily with the first two questions. We want to
identify the range of answers given in theology, and the comparable
range of answers in literary criticism and constitutional law.

In answering his first question, Kelsey distinguishes three types.
The aspect of Scripture that theologians take to be authoritative may be

that capture some of these differences. For example, it can be illuminating to call literary author-
ity (on perfectionist premises) "value," since the authority resides in the intrinsically valuable
features of human nature which are to be perfected.

143. See D. KELSEY, supra note 21, at 15.
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its "doctrinal or conceptual content," its "recital or narrative," or its
"mythic, symbolic, or imagistic expression of a saving event.'" Kel-
sey does not claim that this typology is exhaustive. It simply organizes
the data from his case studies into versions of scriptural authority, each
of which has its characteristic way of answering the last three questions
Kelsey asks.

The aspect of Scripture that theologians take to be authoritative-
its "doctrinal or conceptual content," or the various alternatives-is not
so much an answer to the big questions (Why is Scripture authorita-
tive? What authority does it have?) as a necessary step that is taken
once the big questions have been answered. Supposing that one al-
ready has a rough-hewn answer to the largest questions of Scriptural
authority (a Sunday-school sort of answer: This is where we learn
about God), one still needs a way of refining that answer in the course
of Scriptural interpretation. The authoritativeness of Scripture as
God's Book still leaves us unprepared for the vast interpretive task of
facing up to and coming to understand the text. Kelsey's types are not
ultimate answers to the mysteries of authority, but intermediate-level
theories. These theories locate authority in the canonical text, either as
a subset of the text (a "canon within the canon") or as a trait or feature
of the whole text. Hence I will call Kelsey's types, and their literary or
constitutional counterparts, "theories of the location of textual
authority."

The first or "content" type regards the authoritative aspect of
Scripture as the ideas that it teaches. Such ideas may correspond to
church teachings or creedal affirmations ("doctrine"), or may consist of
somewhat more abstract views taken as unique to Scripture ("con-
cept"). The "doctrine" version does not answer basic questions about
the nature of Scriptural authority, since it seems to refer to teachings
already regarded as authoritative. If the location of Scriptural author-
ity is "doctrine," then the reason must lie in some previous understand-
ing and acceptance of the authority of church doctrine. Alternatively, if
the authority of Scriptural doctrine relies, as it apparently did in the
theology of the late nineteenth-century American Calvinist B.B. War-
field,'45 on the numinous effect of Scripture in the experience of the
reader, then numinosity would actually bear the weight of authority on
this view. We would be close to a phenomenological view of basic reli-
gious experiences, such as the mysterium tremendum etfascinans de-

144. Id
145. Id at 17-24.
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scribed by Rudolf Otto.'46 On such a view, the authority of Scripture
would rest on its capacity to create numinous feelings, experiences of
"the holy," in the reader.

The conceptual version of the "content" type seems less dependent
than the doctrinal version on extrinsic proofs of authority. Kelsey's
example of an exponent of such a view, the contemporary Lutheran
theologian Hans-Werner Bartsch, 47 thought that Scripture features
concepts such as "peace" and "reconciliation," which have a definite
structure, common to both testaments. The concepts are unique to
Scripture; they differ from other religious and secular ideas. On this
view, of course, these distinctive Biblical concepts bear authority only
insofar as they are convincing ways of thinking. Otherwise they are
authoritative only for those who stand ready to accept Scriptural guid-
ance on proof of its distinctiveness alone. One cannot help but feel that
whatever feature of Scripture accounts for this readiness to accept it (on
corroborative proof of distinctiveness) is far more important than the
distinctiveness.

The second type in Kelsey's typology sees Scriptural authority as
located not in doctrinal or conceptual content, but in the Biblical story
or stories. This view has the advantage of responding to the sheer vol-
ume of storytelling in the Bible, which on the first type must be
squeezed into the confines of doctrinal teaching or the transmission of
concepts. Kelsey distinguishes two views of the authority of Biblical
stories: narrative as "recital" and narrative as "identity description."

In the "recital" view, "[t]he Bible is not primarily the Word of
God but the record of the Acts of God, together with the human re-
sponse thereto."' 48 This way of looking at Scriptural authority empha-
sizes episodes such as the Babylonian and Egyptian captivities,
emancipation from bondage, deliverance in the desert, and the crucifix-
ion and resurrection of Jesus. (The "election" of the covenant people, a
Biblical theme whose significance for the American understanding of
constitutional law cannot be overestimated, is a recurrent theme of
these episodes.) This "recital" understanding of the location of Scrip-
tural authority is essentially a view of meaning as historical refer-
ence.'49 The saving events themselves are the true and final object of

146. R. OTro, THE IDEA OF THE HOLY (1950).
147. See D. KELSEY, supra note 21, at 24-29.
148. Id at 33 (quoting G. Ernest Wright).
149. H. FR t, supra note 10, at 86.
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religious attention; the value of Scripture lies in the fact that it reports
the events.

Kelsey distinguishes this "recital" or referential view of narrative
from the view of narrative adopted in theological enterprises such as
Karl Barth's, in which the narratives are regarded as "identity descrip-
tions." "The [gospel] stories are taken [by Barth] as having the logical
force of identity-descriptions of Jesus. They give, Barth says, a 'picture'
of Jesus. The picture is not inferred from the details of the story. It is
the stories."1 50 As Kelsey and Hans Frei have observed, this under-
standing of Scripture takes it to be something like a "nonfiction
novel."'' Indeed, Frei is quite explicit in his acknowledgment of the
role of literary narrative theory, especially Erich Auerbach's study of
realistic narrative in Mimesis, in educating the modem reader to the
difference between the moral meaning of referential and novelistic
narrative.

In his study of eighteenth- and nineteenth-century biblical herme-
neutics, Hans Frei presents a complex breakdown of the hermeneutical
options pursued in that period. Several of these options can be re-
garded roughly as versions of Kelsey's second type. The first of the two
versions of the second type, narrative as "recital," is exemplified by the
heilsgeschichtliche Schule, which regards Scripture as reporting the spe-
cial God-enacted sequence of events called "salvation history." Ac-
cording to this nineteenth-century school, "the unitary meaning of
scripture is its reference to one special sequence of real events, from
creation to the end of history, with their center in Christ's incarnation,
the whole sequence ambiguously related to other historical events."' 5 2

The problem for the salvation-historical view of Scripture as his-
torical narrative is that it does not decide whether the historical events
themselves, as viewed by neutral observers, are saving events, or
whether they become so only when approached from a confessional
position. To this extent, salvation-history is an unstable compromise
between two more definite hermeneutical positions. One, which Frei
calls the theory of "ostensive reference," "treated the narrative portions
of the Bible as a factually reliable repository of divine revelation rather
than the immediately inspired text that it had been to orthodox and
pietist commentators." 53 This view of narrative was the hermeneutical

150. D. KELsEY, supra note 21, at 45 (emphasis in original).
151. Id. at 45.
152. H. FREI, supra note 10, at 46.
153. Id. at 87.
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counterpart to empiricism in epistemology. By contrast, the theory of
"ideal reference" corresponded to the onto-epistemology of the pre-
Kantian philosopher Christian Wolff, who "equated meaning with the
transconceptual essence or possible reality to which a concept and word
refer. The ultimate ground for meaning is ontology."'' 54

Frei argues that both of the main referential options, ostensive and
ideal, tended to undermine the unique authority of Scripture.

When the meaning of the biblical stories becomes their ideal refer-
ence, so that they are interpreted by more generally derived notions,
it cannot be long before the suggestion will arise that the same ideal
truths to be discovered in the Bible may be found in more appropri-
ate forms and concepts elsewhere and in later times. 155

For its part, historical reference tended to decay into an evidentiary
position. From their original status as realistic narrative, the biblical
stories declined in power until they came to be viewed simply as some
evidence that the event described had occurred.

In both ideal and ostensive reference, the meaning of the biblical
stories ultimately becomes a rather poor access to what really counts,
namely, their reference. "In either case,. . . the meaning of the stories
was finally something different from the stories or depictions them-
selves, despite the fact that this is contrary to the character of a realistic
story."' 56 In Frei's assessment, the referential hermeneutical theories,
whether ideal or historical-ostensive, have abandoned the pure narra-
tive attitude that can be regarded as best tailored to a storytelling
Scripture.

In Kelsey's final type, Scriptural authority is located in images,
symbols, or myths, perhaps scattered through the Bible rather than or-
ganized thematically after the fashion of conceptualism or of narrative
theories. These images are as close as the Christian tradition comes to
the "hierophanies," manifestations of the sacred that characterize the
phenomenology of archaic religion.' 57 When so-called "primitive" or
archaic religions attended to certain geographical locations, or cele-
brated physical objects such as certain stones or trees, it was because
these objects were thought not only to express but actually to occasion
contacts with the "really real."'5 s

154. Id at 101.
155. Id at 172.
156. Id at I 1 (emphasis in original).
157. See generally M. ELUa, PATTERNS IN COMPARATIVE RELIGION (1958).
158. M. ELLArD, THE SACRED AND THE PROFANE 11-13 (1959).
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When this religious attitude is applied to Scripture, and specifi-
cally to Biblical symbols, the result is the symbolic-ontological theology
of Paul Tillich. 15 9 While some theologians have felt that these symbols
or images can operate today of their own force, other theologians, nota-
bly Rudolf Bultmann, have argued that they must be placed in their
specific historical contexts, and so "demythologized," if their power to
activate the "really rear' is to be preserved.' 60 The program of
demythologization has tended to render the "reality experience" ex-
pressed and occasioned by the symbolism somewhat private and per-
sonal, while theologies that do not subject the images to historical
criticism understand the images in a more public and impersonal fash-
ion. 161 Still, what these symbolist or mythic views have in common,
and what distinguishes them from the other types, is their location of
Scriptural authority in those passages which carry expressive and gen-
erative force.

None of the types found by Kelsey or Frei are truly inconsistent
with the general definition of Scripture as the church's text, in which
the community is to find the call to its mission and identity. For Kel-
sey, at least, this result is ordained by his method: he certainly did not
want his definition of Scripture to be strong enough to exclude as non-
Christian the uses to which the biblical texts were put by his theological
subjects.

The situation changes dramatically, however, when concrete theo-
logical worldviews such as the Reformation theology are adopted as a
fixed point of reference. While Kelsey found Protestant examples for
each of his types, it must be the case that certain views of Scriptural
authority-such as the historical-ostensive position described by Frei-
are inconsistent with the theological matrix of sola scroptura. If Scrip-
ture is understood as a report of historical events, then sola scritura
cannot be affrmed, since it is possible in principle for there to be other
eyewitness reports that have the same events as their referents.

2. Literature

There are, to my knowledge, no studies of the textual location of
literary authority as comprehensive and sophisticated as the theological
work of Frei and Kelsey. This is surely not a surprising state of affairs.
After all, the literary canon is so vast by comparison to the Biblical that

159. See D. KELSEY, supra note 21, at 73.
160. See generally R. GRANT, supra note 50, at 200-04.
161. D. KELSEY, supra note 21, at 85.
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no attempt to typologize locations of authority in the former could .ever
hope to be sufficiently inclusive. Furthermore, criticism has sometimes
divorced aesthetic from ethical concerns, while theological hermeneu-
tics has been comparatively more reluctant to indulge in purely spiri-
tual interpretations, severed from moral questions. Finally, the sense of
Scripture as Revelation, common to all theological hermeneutical pos-
tures, bounds and defines the theological hermeneutic enterprise in a
fashion with no parallel in literary criticism. Conceptions of the loca-
tion of literary authority are not answers to a single question, but a
family of theories with only a family resemblance.

Certain views of literary authority are historically related to views
of Scriptural authority. Thus, the figural or allegorical mode of textual
moralism that dominates medieval narrative was borrowed from the
allegorical interpretation of Scripture. The reader of the Arthurian
romances, for example, is struck by the sheer weight of allegorism in
the texts, and by the constant interruption of the narrative by "decod-
ings" of the allegory, designed to reveal their other-worldly or spiritual
meanings.162 "In this conception [of reality]," according to Auerbach,

an occurrence on earth signifies not only itself but at the same time
another, which it predicts or confirms, without prejudice to the power
of its concrete reality here and now. The connection between occur-
rences is not regarded as primarily a chronological or causal develop-
ment but as a oneness with the divine plan, of which all occurrences
are parts and reflections. Their direct earthly connection is of
secondary importance, and often their interpretation can altogether
dispense with any knowledge of it.163

This use of allegorism clearly is dominated by the "ideal reference"
type of Scriptural authority.

The links in the transmission of ideas between theological and lit-
erary interpretation can be quite complex. The gospel story, as
Auerbach observed, with its combination of the highest tragedy and the
lowliest characters, was largely responsible for breaking the hold of the
classical view that great, morally instructive and operative tragedy de-
pended on great characters: the kings and princes of the Greek trage-
dies.'6 This view opened the way for "realistic narrative," which
"took random individuals from daily life in their dependence upon cur-

162. T. TODOROV, supra note 24, at 122.
163. E. AUERBACH, MiMEsis 555 (1946).
164. "It was the story of Christ, with its ruthless mixture of everyday reality and the highest

and most sublime tragedy, which had conquered the classical rules of style." Id Unless the Old
Testament stories of patriarchs, kings, and prophets are viewed as occupying a less quotidian
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rent historical circumstances and made them the subjects of serious,
problematic, and even tragic representation." 165 By the nineteenth cen-
tury, however, when the realistic novel began to emerge, theology had
forgotten the insight that had contributed to this emergence. Preoccu-
pied with referential views of Scripture, theology had to be reminded
by literary criticism that a realistic narrative theory is possible. The
current revival of theological interest in narrative' 66 is incomprehensi-
ble apart from the narrative studies of the literary critics.

The same must be said of the symbolist, imagist, and mythological
views of Scripture that occupy Kelsey's third type. Current practition-
ers of those methods have been influenced by such literary "myth crit-
ics' ' 16 7 as Northrop Frye, who in turn was the beneficiary of the
tradition of symbolic interpretation in Christian theology (and also, of
course, in Jewish mysticism and Judeo-Christian Gnosticism).

It will be recalled that in Kelsey's third type, symbolism, myth,
and image operate both by expressing an experience of the holy and by
producing it in the reader of Scripture. Literary treatments of symbol-
ism and myth are sometimes endowed with a comparable sort of au-
thority: a capacity to arouse in the reader a crisis in which the "really
real is encountered. More frequently, however, the experiences that
literature provides are given an importance that is less spiritual and
more humane. In short, literary criticism shares with Kelsey's third
type a view of the text's authority as being located in the text's capacity
to give the reader unique and transformative experiences, but takes a
larger view than this theological hermeneutical stance of the sort of
experiences that the text offers, and also of their value.

Theories of literary value rooted in the text's experience-generat-
ing and reader-transformative power can be subdivided, according to
the nature and value of the experience. While these experiences shade
into one another, they fall rather loosely into three types: affective, epi-
stemic, and intellective.

The affective type of transformative experience/value is exempli-
fied by Aristotle's theory of tragic catharsis,168 and by T.S. Eliot's no-

reality or a less sublime tragedy, they would seem to share in the process by which classical stan-
dards were altered.

165. Id. at 554. Cf. id. at 457.
166. H. FREI, THE IDENTITY OF JESUS CHRIST (1967); S. HAUERWAS, supra note 26; E. Mc-

KNIGHT, MEANING IN TExTs: THE HISTORICAL SHAPING OF A NARRATIVE HERMENEUTICS

(1978); D. TRACY, supra note 26; D. TRACY, BLESSED RAGE FOR ORDER (1975).
167. See Lodge, supra note 81, at 422-55.
168. ARISTOTLE, POETICS 1449b 25-9.
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tion of the objective correlative.'69 In both cases, the value of the text
lies in its operation on the feelings, freeing them from their preoccupa-
tion with passion and suffering, or attaching them to symbolic univer-
sals. In neither case must the reader understand or appreciate the
operation in order for it to succeed. The authority of the text is its
power to educate the feelings themselves, not to inform the reader
about them.

Theories of the epistemic type trace the authority of literature to its
power to "cleanse" "the doors of perception."' 170 Susan Sontag's argu-
ment in "Against Interpretation," discussed earlier,' 7 ' is of this type.
What counts here is the text's capacity to refresh the reader's direct
perceptions of the world. This theory is not at all one of mimesis, a
notion of literature as imitating reality, or as fashioning our conception
of it. Instead, this view values the direct operation of literature on the
perceptive experiences themselves.

The third type of theory of the text's operational value is the intel-
lective. Here a distinction must be drawn between two very different,
and in fact opposed, schools of thought. One school values literature
because, or at least insofar as, it teaches philosophy. This position is
represented by Leo Strauss, and his critic/political-philosopher stu-
dents.' 72 An excellent example of this sort of analysis is the treatment
of Shakespeare as a neoclassical political philosopher. 73 A quite dif-
ferent school of intellective theory concerns itself with the operation of
the text: its effect upon the reader's categories or constructs, not the
thesis or analysis that it presents to the reader's conscious judgment.
Auerbach's Mimesis is an outstanding example of this sort of criticism.
The more recent examples of intellective criticism in this second sense
are "structuralist." My own analysis of the way in which Malory's
Morte dArthur functions as an intellective operator 74 is of this type, as

169. T.S. Eliot discusses the effect of literature upon the feelings in Tradition and the Individ.
ual Talent, printed in Lodge, supra note 81, at 75.

170. W. BLAKE, The Marriage of Heaven and Hell, in COMPLETE WRITINGS 154 (G. Keynes
ed. 1971).

171. See supra notes 83-86 and accompanying text.
172. ANcIENTs AND MODERNS (A. Bloom & H. Jaffa eds. 1953).
173. A. BLOOM & H. JAFFA, SHAKESPEARE'S POLITICS (1964).
174. Garet, .4rthur and President Kennedy: The Myth of Kingshp, 57 ROYAL ANTHROPOLOGI-

CAL INST. NEws 5 (1983). See also Garet, Arthur: The Myth of Kingsho, U.S.C. CITES,
Fall/Winter, 1982-83, at 36-43.
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is Levi-Strauss' interpretation of myths as "good to think [with],"' 7 5

and Tzvetan Todorov's structural study of narrative.176

Thus far we have attended to certain views of literary authority
that are parallel to (and historically associated with) certain theological
theories, and also to the three experience-oriented theories that are
comparable to theological symbolism but much broader in scope. It
remains to mention the view of literary authority that, in the nature of
the case, is most divergent from the theological hermeneutical options.
This is the Romantic notion that the foundation of the authority of
Literature is the genius of its author. Genius has never been an impor-
tant concept in theological hermeneutics, since God is usually taken as
the ultimate author of the Biblical texts. The framers of these texts may
have had special authority if, for example, they were also prophets or
apostles; but they had no special authority as geniuses. As belief in
Scriptural inspiration waned, however, Biblical hermeneutics acquired
a literary-critical parody in the form of belief in poetic inspiration.
While the theory of poetic genius is not favored in contemporary criti-
cism, it may still be the dominant theory of literary authority in the
mind of the reading public.

None of the views of the location or source of literary authority are
excluded by the worldview-humanistic perfectionism-that sets up
the reading of Literature as a normative hermeneutic project. At the
same time, none of these views are selected or preferred by the underly-
ing theory. Instead, the affirmations of Literature's humanizing
power-for example, D.H. Lawrence's belief that "[t]he novel is a per-
fect medium for revealing to us the changing rainbow of our changing
relationships," '177 -are typically so broad that they can accommodate
most of the popular views of the location of literary authority. Litera-
ture can "reveal our changing relationships" by means of affective, epi-
stemic, or intellective power over the reader, by historical reference, or
by "realistic narrative" in Auerbach's sense.

3. Constitution

Until quite recently, constitutional law paid much less attention to
the location of constitutional authority than had our other fields in re-
lation to their interpretive objects. The current situation is that several
views of the location of constitutional authority can be distinguished.
The difficulty lies, as we shall see, in imagining how any of these views
meet the needs of constitutional law as a normative hermeneutic pro-

175. C. LEvi-STELAUSS, TOTEMISM 89 (1963).

176. T. TODOROV, supra note 24, at 120-43.
177. Lodge, supra note 81, at 131.
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ject. While all of the literary views discussed in the previous subsection
can execute the mission of Literature, and while most of the theological
hermeneutic positions can execute the mission of Scripture, none of the
constitutional views persuasively executes the mission of
Constitution.'1

7

Originalism, which dominates the contemporary discussion, 179 lo-
cates constitutional authority in the original meaning of the Constitu-
tion: its meaning at the time of its authorship and enactment. This
view can embrace several somewhat different methodologies. The orig-
inal understanding might be retrieved by inspection of authorial intent;
by historical reconstruction or Verstehen of the Diltheyan sort; or by
analyzing the text as the realization of a unique set of grammatical and
lexical possibilities afforded by the language of the period.

Conceptualism, as proposed by Ronald Dworkin, closely follows
the conceptual type described by Kelsey. Is0 For Dworkin, as for Kel-
sey's conceptualists, what renders the text authoritative, and deserves to
be the object of attention, is the set of concepts embodied in the text.

A third view of the location of authority in the Constitution traces
it to the ability of key constitutional phrases, such as "cruel and unu-
sual punishment" or "due process," to pick up the underlying and
evolving public value-consensus. 181 While this sort of consensus cannot
be scanned by the ordinary techniques of opinion sampling, it is in
principle within the reach of the sociology of knowledge18 2 or of lin-
guistic analysis. i 3 If the consensus is understood sociologically, then
the corresponding view of constitutional authority is historical-referen-
tial; what the Constitution means, and what renders that meaning au-
thoritative, is the social value-structure to which it refers. If the
consensus is understood linguistically, then the corresponding view of
constitutional authority is nonreferential, and merges imperceptibly
into the conceptualist view.

178. For the distinction between "Constitution" (normative hermeneutic object) and "the
Constitution" (extension of the focal text), see Figure 2, supra, and corresponding text.

179. See Chemerinksy, supra note 100.
180. R. DWORKIN, supra note 106, at 134-36; Gf Dworkin, The Forum of Princ,le, 56 N.Y.U.

L. REv. 469 (1981).
181. Radin, CruelPunishment andRespectfor Persons, 53 S. CAL. L. REV. 1143 (1980) [herein-

after cited as Radin, Cruel Punishment]; Radin, The Jurisprudence of Death, 126 U. PA. L. Rnv.
989 (1978) [hereinafter cited as Radin, Jurisprudence of Death].

182. Radin, Cruel Punishment, supra note 181, at 1176 n.109; Radin, Jurisprudence of Death,
supra note 181, at 1032-42.

183. See Bruce Ackerman's discussion of "ordinary observing" in B. ACKERMAN, PRIVATE
PROPERTY AND THE CONSTITUTION, 93-97 (1977).
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A fourth prominent view of the location of constitutional authority
is functionalism. According to this perspective, constitutional authority
should be located wherever political theory places it. Whether this
placement is genuinely in the text qua hermeneutic object is entirely
unimportant on this view, since theories of meaning are regarded as
functions of political philosophies. To illustrate constitutional func-
tionalism, let us begin by affirming a certain species of utilitarian polit-
ical philosophy: "holding-utilitarianism." Holding-utilitarianism
proposes that the Supreme Court ought always to arrive at that holding
which, in both the short and long run, will maximize utility. If we take
this as our underlying philosophy, then constitutional functionalism al-
lows the Court to regard its holding in each case as an interpretation
and application of the authoritative constitutional meanings. Most the-
ories of the location of authoritative meaning, of course, would insist
that the Court give us an independent account of why its behavior in
deciding cases counts as an interpretation of constitutionally authorita-
tive meanings. For functionalism, however, interpretation of authori-
tative textual meaning is just a placeholder, occupied by whatever
normative theory generates the holding. If there are good utilitarian
reasons to think of what one is doing when one performs holding-utili-
tarianism as interpreting authoritative meanings, then one ought to
think that way. Utility-or whatever norm animates the political the-
ory-is the measure of meaning.

Of these views, functionalism obviously is least suited to the needs
of constitutional law conceived as a normative hermeneutic project.
Instead, functionalism is the sort of meaning-theory that constitutional
law might adopt if it were ever clearly to abandon the hermeneutic
model in favor of scientific policymaking. 84

The failings of originalism stem from its inability to explain what
it is about the original understanding that is authoritative. Authorial
intentionalism in literary criticism may be a reasonable method for ex-
ecuting the poetic genius view of literary authority, but it is not itself a
theory of authority. Similarly, the Verstehen method in theological
hermeneutics may execute several views of Scriptural authority, includ-
ing the theory of historical reference, but, again, this method is not
itself a theory of authority. Originalism is an umbrella for several
methodologies, rather than an idea of what it is in or about a text that
makes it authoritative. This is surely obvious in literary criticism and
in theology, where the fact that one has discovered the "original under-

184. See id
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standing" of Paradise Lost or The Book of Ruth does little or nothing to
convey a sense of the authority of those texts. If originalism is to suc-
ceed as a component of constitutional hermeneutics, it must explain
why the "original understanding" conveys authority in the constitu-
tional hermeneutical context when it does not convey authority in other
hermeneutical contexts.

Conceptualism succeeds in constitutional law about as well as it
does in literary criticism and in theological hermeneutics. If we are al-
ready sure that a text is authoritative for us, then its unique conceptual
content may provide a reasonable view of the textual location for that
authority. But nothing about the idea of unique conceptual content
conveys any sense of authoritativeness. Unless we already know that
the text is a work of genius, or a reference to saving events in history, or
a "bricoleur" (handyman)185 that restores the creative power of our cat-
egories (as in the intellective version of the literary theory that values
texts as operators upon the reader), or some other embodiment of nor-
mative value, then the fact that the text offers a unique conceptual
structure gives it little claim upon us.

The idea of constitutional authority as located in a deep and
evolving value-consensus is plausible, but does little to carry through
the enterprise of a hermeneutic constitutional law. Courts can consult
this consensus just as they can consult any other oracle. Such a consul-
tation, however, lacks the characteristic of mediacy which is central to
normative hermeneutic projects. The hermeneutic object is not simply
a mirror in which one's preexistent values can be viewed, but an inde-
pendently authoritative object that exerts leverage on one's identity. If
Constitution is like Scripture or Literature, it does not simply report the
communal identity; it operates on that identity, by establishing, chal-
lenging, and preserving it, and by realizing its normative mission.

It can be said of all four constitutional views that they pay insuffi-
cient attention to the sort of question that Kelsey asks: What is it about
the text that renders it authoritative? I am far from denying that the
question can be regarded as irrelevant to constitutional law, especially
on functionalist premises. But fconstitutional law is to be understood
as a hermeneutic enterprise, then the sort of question put by Kelsey is
inescapable. Viewed as answers to this question, the four views dis-
cussed in this subsection are incomplete. Originalism and conceptual-
ism have an inadequate account of why these aspects of the text are

185. This is Levi-Strauss' image, from C. LEvI-STRAUss, THE SAVAGE MIND 16-33 (1966).
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authoritative, while the value-consensus view, which carries somewhat
greater moral force (within a rather sophisticated version of moral con-
ventionalism and evolutionism), is inadequately related to the text, and
to hermeneutic practice carried out with respect to the text.

These difficulties are manifestations of the general failure of con-
stitutional law to harmonize the recourse to political-philosophical
norms, which every constitutional lawyer and scholar understands to
be a necessary feature of constitutional jurisprudence and adjudication,
with interpretive activity. The truth which functionalism observes, but
exaggerates and distorts, is that every political theory that offers to jus-
tify constitutional decisions and to systematize constitutional jurispru-
dence must build its own bridge to interpretive practice. It is true that
this need exerts pressures on views of textual authority, but it is difficult
to believe that these pressures are much greater than those exerted by
the theologian's need to reconcile systematic theology and hermeneu-
tics, or the critic's need to harmonize general critical theory and practi-
cal criticism. In every case, the bridges between normative theory and
interpretation theory must be built out of materials that have the status
of the views discussed in the preceding subsections on Scripture and
Literature.

It is certainly not my purpose to urge that the bridge in constitu-
tional law be built to any particular design: only, by comparative anal-
ysis, to indicate its indispensibility, and to provide some of the lumber
out of which it might someday be built. In that spirit, the final Section
of this Article will compare the uses to which one view of textual au-
thority, the narrative view, is put in our three fields. The point is not to
replace existing constitutional notions such as originalism or conceptu-
alism with a new "narrative theory," but to exhibit some of the norma-
tive operations of narrative, especially in relation to the kind of
constitutional political theory which sets up Constitution qua norma-
tive hermeneutic object as a "consent tradition." That much of what
will be said about the constitutional stories will seem terribly obvious
does not count, I think, against the use of narrative as a bridge-building
material. Narrative is as obvious a part of constitutional authority as it
is a part of theological authority. The problem, to employ Frei's useful
metaphor, is that narrative in both fields has been "eclipsed" by a vari-
ety of practical and philosophical interests." 6

186. See H. FREI, supra note 10.
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C. HERMENEUTIC FUNCTIONS OF NARRATIVE

1. The Weak Sense of Narrative and Its Ideological Function

Claims currently made for the power of narrative are terribly
broad. It has been said that "we dream in narrative, daydream in nar-
rative, remember, anticipate, hope, despair, believe, doubt, plan, revise,
criticise, construct, gossip, learn, hate and love by narrative,"' 87 and
that narrative is important in social ethics to "character and the virtues,
questions about the foundation of ethics and moral rationality, issues in
christology and political theory, the significance of the virtues of hope
and patience for the Christian life, . . . the meaning of marriage and
the value of the family for the church."'88 Claims as broad as these are
unlikely to be redeemed by any nontrivial notion of narrative.

I want to draw attention to two very different statuses that narra-
tive may occupy in hermeneutic projects. On one hand, narrative may
be located at the level of the analytic truths about the hermeneutic ob-
ject. I will call narrative that occupies this status "weak narrative":
weak because, on this plane, narrative simply restates that which is in-
herent in the concept of the hermeneutic object. On the other hand,
narrative may adopt a specific shape (ideal-referential, historical-refer-
ential, intellective, "pure" novelistic, etc.) and serve to execute the com-
mitments of a worldview in the course of interpretive practice. I will
call this second sort of narrative, which is in the service of a worldview
and gives authority a specific location in the text, "strong narrative." In
expounding the two sorts of narrative, I will be especially concerned to
demonstrate the peculiar vulnerability of weak narrative to ideological
abuse. I will describe the ideological function of weak narrative in con-
temporary theology, and warn against a repetition of the same mistakes
in contemporary constitutional law.

To see how weak narrative works, let us recall Kelsey's account of
the concept of Scripture. According to Kelsey, to call a set of texts
"Scripture" is to say that they are authority for the identity of the
church community. If we suppose this account to be correct, it is easy
to see how it suggests that the relation between text and community is a
kind of narrative. One imagines a community that lives by remember-
ing the story of its mission: how and why it was founded, its calling,
the times it strayed and the retribution it received, and so on.

187. A. MACINTYRE, AFTER VIRTUE 197 (1981) (quoting Barbara Handy).
188. S. HAUERWAS, supra note 26, at 3-4.
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Perhaps the feature of (Kelsey's account of) Scripture qua herme-
neutic object that is most responsible for this invitation to narrative is
the element of "identity." We have already seen how narrative can be
understood to "render an agent" or tell us "what kind of people we
ought to be."' 89 Alasdair MacIntyre tells us that questions of obliga-
tion and identity depend on "the prior question 'Of what story or sto-
ries do I find myself a part?' "190 He also says that to have an identity is
to be "the subject of a narrative."'' It is this weak and rather loose
sense of narrative that Stanley Hauerwas has seized as the warrant for
regarding Scripture's authority as an authority of narrative. If Scrip-
ture is that which authorizes our identity, and if that which authorizes
identities is narrative, then Scripture authorizes by virtue of narrative.

Hidden in this syllogism is the elevation of an (asserted) concep-
tual truth into a historical claim. Hauerwas' treatment of narrative in
A Community of Character'92 leads us to believe that there is (or was)
such a thing as a "community" that has a "tradition" that is itself the
prolongation of the community's "story." One imagines the church
hearkening to its story in the expectation of learning what the church
has been and ever must be. But what licenses this leap from analytic
truths about the concept of Scripture to historical, descriptive, and pre-
scriptive claims about the church community? The proposition that
Scripture means the set of texts taken as authoritative for communal
identity does not entail or even support the inference that there actually
is or ever has been a community that is the subject of a story, or the
inference that what this community ought to do is to recall its story and
live out the identity that this story renders. 193

If my account of canonicity 194 is correct, then one should greet
with skepticism the view of Christianity as a "community" with a
"story" that imparts its "identity." In the formation of the canon, the

189. Id at 67.
190. A. MACINTYRE, supra note 187, at 201. See generally id at 197-209; S. HAUERWAS, supra

note 26, at 9-152.
191. A. MACINTYRE, supra note 187, at 202.
192. Supra note 26.
193. Two difficulties for the prescriptive inference should be distinguished. (1) From the ana-

lytic truth about Scripture, one cannot infer the existence of either the community, which is to be

the subject of the obligation, or the traditional story, which is to be the object of the obligation.

Yet the existence of an obligation presupposes the existence of its subject and object. Therefore

the analytic truth does not support the prescriptive inference. (2) If one thinks not only that the

analytic truth about Scripture does not support the inference to the existence of community and

story, but also that there are extrinsic (perhaps historical or sociological) grounds for doubting that

the church can ever be a "community" with a "story," then, on the further assumption that "ought
implies can," the prescriptive inference is barred.

194. See supra notes 102-33 and accompanying text.
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very texts that are thought to mediate the alleged story were themselves
pawns in the political struggles of the early church. Dominant ele-
ments in the church, it will be recalled, offered spurious criteria for
canonicity, ignored those very criteria in favor of the view that the ca-
nonical texts were really "the community's texts," and then defined that
very community by expelling undesirable texts and the sects most at-
tached to them.

Narrative functions ideologically when it exploits an asserted ana-
lytic truth about Scripture to enforce a community's existence (against
a backdrop of intergroup rivalry and stratification) and a communal
tradition (against a background in which groups are struggling to seize
traditions for purposes of self-legitimation). There are two ways to cor-
rect this ideological function. The first accepts the asserted analytic
truths; the second criticizes them.

The first corrective accepts the claim that the proposition that a set
of texts is authority for the identity of the community is analytic in the
proposition that a set of texts is a church's Scripture. The corrective
works by restricting the force of the weak sense of narrative, as a genre
which captures this analytic truth, to the status of a "Just So" story.
Such stories are familiar in social theory, but they are always in danger
of being mistaken for historical claims. Thus, Freud called his account
of the primal family (in which the sons overthrew, killed, and ate their
father, who had monopolized the women) a "Just So" story,195 an ac-
count that makes sense of experience but that is not offered as an his-
torical truth. Similarly, Rousseau offered the social contract in the
spirit of a fable that highlights certain matters of interest to political
theory. 196 Yet generations of epigones have mistaken these theoreti-
cally-motivated "Just So" stories for empirical historical claims.

One way to correct the ideological function, then, accommodates
the weak sense of narrative but thinks of it in terms of a "Just So"
story. Here we have a fairy tale about fairy tales. To make sense of the
analytic truths about Scripture, we say: Once upon a time, there was a
community that had a story. (That story in turn starts out: "Once
upon a time, there was a community that had a story. . . .") We do
not mean that there ever was such a community or such a story. We

195. The concept of the primal horde is only a "Just-So" story, "but I think it is creditable to
such a hypothesis if it proves able to bring coherence and understanding into more and new
regions." S. FREUD, Group Psychology and the Analysis ofthe Ego, in 18 THE STANDARD EDITION
OF THE COMPLETE PSYCHOLOGICAL WORKS OF SIGMUND FREUD 65, 122 (1955); see also annota-

tion, id. at 128.
196. J. ROUSSEAU, THE SOCIAL CONTRACT: ANNOTATED EDITION 22-33 (1974).
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simply tell this story about the community-with-the-story to highlight
certain features of the way we talk about Scripture.' 97

A second way to correct the ideological function of narrative is to
reject the very claim that we do talk this way about Scripture. After all,
are we so certain that features such as authority, community-referral,
and identity are analytic to the concept of Scripture? While this Article
is not the place to decide this question, it is worth noting an oddity in
Kelsey's account. Kelsey makes identity analytic in Scripture; yet iden-
tity is also central to one of the substantive theological types (the "iden-
tity-description" variant of the narrative type) that Kelsey investigates.
According to his methodology, his account of the concept of Scripture
is supposed to be neutral as between the competing theologies. But
fixing identity in the very concept of Scripture obviously tilts the theo-
logical investigation in favor of the theological types best equipped to
generate identity-accounts. If we stipulate the methodology of neutral-
ity, then we must expunge the offending content from the exposition of
the concept of Scripture. We do not want to settle a substantive theo-
logical battle under the guise of a conceptual analysis of the hermeneu-
tic object.

Use of the weak sense of narrative is invited by any hermeneutic
object that exhibits the features that Kelsey attributes to Scripture. As
we have seen, Constitution is sometimes described as having these at-
tributes. Thus, both Monaghan and Perry regard the Constitution as
intrinsically authoritative.' 98 There are any number of ways to support
this characteristic imputation of intrinsic authority to the Constitution.
(For example, one could say that the Constitution is authoritative be-
cause we have consented to it, or because its provisions are just, etc.)
The notion that the Constitution is authoritative begins to use (and per-
haps abuse) the weak sense of narrative only when constitutional au-
thority is tied to the claim that the Constitution is the "tradition" or
"narrative" of a "community." Just these claims are made by Perry.' 99

Indeed, Perry goes so far as to describe the community for which the
Constitution is authoritative as the "embodiment" of its traditions or
narrative.2 °°

197. Note how this corrective to the ideological function of the weak sense of narrative oper-
ates by pushing weak narrative in the direction of nonreferential narrative: a more specific con-
ception of the location of textual authority.

198. See supra notes 43 and 44 and accompanying text.
199. Perry, rupra note 7, at 563, 594-95.
200. While the term "embodiment" is Perry's, id at 563, the underlying urge to overcome the

subject/object distinction in hermeneutics is quite widely shared. The principal critic of the sub-
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Perry recognizes that in locating the authority of the Constitution
in its embodiment of a community's tradition or narrative, he is follow-
ing and applying Kelsey's concept of Scripture, Alasdair MacIntyre's
theory of narrative, and Stanley Hauerwas' theological rendition of
MacIntyre2 'O It should not be surprising, therefore, that my earlier
objections to these theories are applicable to Perry. First, the analytic-
ity of authority, community, and identity in Constitution is no warrant
for a belief in the historical existence of a community and a tradition or
story. Second, the relation between stories and communities is not a
reflexive relation of "embodiment" but a political relation of conflict,
in which the manipulation of stories carries the power to excommuni-
cate. Third, the contrary-to-fact account of a "community" that has a
reflexive "narrative," "story," or "tradition" is tantamount to ideology,
defined as the suppression of the complexity of historical conflict in the
service of an unacknowledged normative end.202

Since the kind of narrative we are talking about here, namely nar-
rative in the "weak" sense, is simply a redescription in genre terms of
certain features that are analytic to the concept of the hermeneutic ob-
ject, it should have no power to license or exclude substantive propos-
als assertedly authorized by appeal to that object. I believe that Perry,
unlike Hauerwas, understands this. While Hauerwas wants to exploit
weak narrative to build a specific Christian social ethic on the formal
features of Scripture, Perry intends his account of constitutional narra-
tive to be neutral. But I am not sure that Perry successfully resists the
temptation to make weak narrative adjudicate between constitutional
theories. First, he realizes some methodological interest from his nar-

ject/object distinction in hermeneutics is Gadamer. Gadamer assets, for example, that "[t]rue
historical thinking must. . . learn to see in the object the counterpart of itself and hence under-
stand both. The true historical object is not an object at all, but the unity of the one with the
other.... H. GADAMER, TRUTH AND METHOD 267 (1975). Gadamer calls that unity-the
deconstruction, as it were, of the opposition between community (subject) and tradition (object)-
the Wirkungsgeschichte. Id For an unusually lucid account of Gadamer's concept of Wirkung-
sgeschichte, see Holy, Interpreting the Law: Hermeneutical and Poststructuralists Perspectives, 58 S.
CAL. REV. 135 (1985). It should be noted, however, that Gadamer does employ the term "herme-
neutic object." H. GADAMER, supra, at 351.

201. Perry, supra note 7, at 593-94, passim.
202. Perry recognizes that the "community" to which he refers is subject to conflict and "dis-

sensus," id at 594, and stresses that the "community should take a critical stance toward its 'tradi-
tion,'" id at 561. This recognition of conflict, however, does not cure, but only exacerbates, the
central theoretical problem which must arise when the authority of a normative hermeneutic ob-
ject is made to rest on the intensional attributes of its focal text. Perry's conclusion that the consti-
tutional "text-as-symbol shouldbe authoritative," id at 591 (emphasis in original), does not follow
from the premise that one of the things we mean when we call a text "Constitution" is that it
"embodies" the tradition of a community.
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rative investment by excluding authorial intentionalism or "original-
ism." Second, when he calls the Constitution a "prophetic/com-
memorative symbol,"20 3 it is difficult to resist the impression that he is
smuggling in both prophecy and commemoration under cover of weak
narrative.

In summary, hermeneutical use of the weak sense of narrative re-
quires criticism when it reifies the notions of community, identity, and
tradition, and makes normative proposals under cover of the concept of
the Constitution. As long as these difficulties are understood, however,
weak narrative has something of importance to contribute to constitu-
tional law. Narrative as a redescription of certain features that are ana-
lytic to Constitution helps us to understand the canonicity of the
constitutional case law.

2. Narrative and the Canonical Status of the Constitutional Case Law

The case law of a constitutional subject such as equal protection
has two dimensions: synchronic and diachronic. The synchronic di-
mension includes doctrinal formulations: seemingly timeless opposi-
tions such as strict scrutiny versus minimum rationality, and categories
such as suspect classifications or fundamental rights. The diachronic
dimension of the case law is the story of how Brown v. Board of Educa-
tion' 4 overruled Plessy v. Ferguson,2 5 the tale with one episode about
the civil war and another about how little schoolchildren have been
harmed by their educational bondage.

The distinction between the synchronic and diachronic dimensions
of the case law is not a contrast between order and randomness. Prece-
dent, stare decisis, and above all the case-method by which law is
taught in law schools, give form to the temporal succession. The weak
sense of narrative usefully describes that form. Just as the New Testa-
ment stories about feeding the hungry and reversing the hierarchies of
social status invest the otherwise vacant counsel of the "agape clause"
("thou shalt love thy neighbor as thyself')2 06 with applicable authority,
so the case stories of schoolchildren, poor people, and strangers articu-
late the normative authority of the equal protection clause. The con-
tent of these constitutional stories, of course, is a matter for
interpretation. The fact that the stories are a matter for interpretation

203. Id. at 340.
204. 347 U.S. 483 (1954).
205. 163 U.S. 537 (1896).
206. Matthew 22:37-40.
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supports, rather than offends, my claim that they are a repository of
constitutional authority. We bother to interpret them because we think
that they matter.

Although narrative in the weak sense accommodates case law in
the canon, it does not license any particular view of the equal protec-
tion clause or of Brown. It does not tell us whether we should conceive
of equal protection in terms of equality of opportunity or equality of
result; it does not single out the antidiscrimination principle or the
group-disadvantaging principle. Nor does it offer any alternative to
these. Furthermore-and here we begin to see the difference between
weak and strong narrative-it does not tell us in what sense Brown (in
relation to equal protection) is a narrative.

The narrative form of Brown can be regarded, for example, as par-
able. Robert Burt pursues this strategy.2 °7 When Burt describes the
narrative form of Brown (and other racial discrimination cases) as par-
able, he means that their method

is first to command the attention of people who conceive themselves
as safely inside some protective flock; then to persuade these people
that they are no different from others visibly outside, even others
whom they believe they have excluded from their own safe superior-
ity; and, finally, having provoked in these once-smug insiders feel-
ings of vulnerability and consequent empathic identification with the
old outsiders, to show how this empathy in itself can serve as the
route for membership in a community that promises a more reliable,
more secure haven.20 8

Obviously, parable in Burt's sense is an example of the genera-
tive/transformative type of textual authority, discussed earlier.20 9 Burt
has made the crucial move from weak narrative to a strong narrative
that locates textual authority and begins to orient the interpreter to-
ward the text in a specific fashion. Burt's analysis of Brown as parable
is strong because it does more than merely restate analytic truths about
the Constitution.

Burt's analysis ought to be contrasted to weak narrative in a sec-
ond sense as well. While weak narrative supposes that there is a com-
munity, Burt's theory of parable recognizes that there is a conflict of
communities. Rather than reminding us of a community that never
was, parable generates community in a forward-looking fashion. Its

207. Burt, supra note 7.
208. Id at 478.
209. See supra notes 168-76 and accompanying text.
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authority inheres, not in fidelity to the social order, but in transforma-
tion of it.

This point has been made with great sensitivity by Robert
Cover.210 While Cover is critical of the image of law as coercion, he
rejects also the contrary extreme of law conceived as a unified narrative
of a unified community. Instead, each "jurisgenerative" community in
the society lives in its own narrative world, while at the same time of-
fering to transform the society and to donate the communal story to the
more inclusive system of the law. The law may ultimately be shaped
by these communal self-understandings, but it does not and should not
dissolve into those localized narratives. Hence Cover's judge will never
make the ideological mistake to which weak narrative leads. While
resisting a false positivism which would isolate the law from, for exam-
ple, the egalitarian or libertarian crusade of antislavery forces and their
Brown era counterparts, Cover's judge would also resist the dissolution
of law into the self-understandings of such political communities.
"[L]aw is that which holds our reality apart from our visions and res-
cues us from the eschatology that is the collision in this material social
world of the constructions of our minds.""I Nothing could be more
striking than the contrast between Cover's view of law, with its corre-
sponding account of narrative as "diffuse and unprivileged," 212 and
Perry's idea of the Constitution as a "prophetic/commemorative sym-
bol" of a community which is its "embodiment." '213

3. How Narrative Executes Consent Theory

The purpose of this subsection is to demonstrate the nature of the
relations between the several components of normative hermeneutic
practice: the commitments embodied in a worldview, adoption of a
theory of the location of textual authority, and deployment of method-
ologies. While I will make some observations about the way in which
different conceptions of narrative might work within the general pro-
grams of consent theories, I mean these observations to be tentative
and exploratory.21 4

210. Cover, supra note 7.
211. Id. at 10.
212. Id at 4 n.3.
213. See supra notes 199-203 and accompanying text.
214. I hope to write a separate Article devoted to the normative hermeneutic operations of

consent theories in constitutional law.
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I want to draw attention to three points of special importance: (1)
the dependence of method upon locational theory and of locational
theory upon worldview, (2) the underdetermination of locational the-
ory, and (3) the tracing of normative conclusions in hermeneutics to the
underlying worldviews.

Before tackling the complex case of narrative under consent theory
in constitutional law, it is helpful to run through a relatively simple
case in the field of Literature. Suppose, then, that one's reason for
bothering to read Literature, and especially for regarding Literature as
a source of moral instruction, is that one believes that the study of
Literature will assist in the realization of one's human possibilities.
These commitments are consistent with any number of views of the
location of textual authority. One may think that what gives Literature
its (perfectionist) authority is, for example, its power over the emotions,
or the poetic genius which lies behind the text, etc. If one adopts poetic
genius as the locational theory, then certain methodological corollaries
follow. It will make sense to adopt methods that explicate authorial
intent" 5 since the author's inspiration is what matters.

Keeping in mind this rather simple description of the direction in
which the normative hermeneutic currents run, let us turn to narrative.
There are, it will be recalled, various views of narrative authority. Two
of these versions are, in Frei's sense, "referential." The first of these
versions regards narrative as authoritative because of its reference to
actual historical events. The second views narrative, and here Biblical
narrative is paradigmatic, as referring to a special strand of historical
acts called "salvation-history" (Heilsgesehichte). The third version of
narrative authority views narrative as a story in a pure and nonreferen-
tial sense; the meaning of the story is the story, not any series of events
outside the story to which it refers. A final version of narrative author-
ity, also nonreferential, sees narrative as providing the transformative
experiences of an effective, epistemic, or intellective type described in a
literary theory.

Humanistic perfectionism, as the theory that sets up Literature as
normative hermeneutic object, can be and has been executed by both
referential and nonreferential conceptions of narrative authority. On
the referential side, we find both the highest generalizations2 16 and very
specific attempts to see the literature of a particular period as a fund of
detailed historical description (the "history and literature" model of

215. See E.D. HIRSCH, supra note 10; Michaels & Knapp, Against Theory, in 8 CRITICAL
INQUIRY 723 (1982).

216. N. FRYE, supra note 80, at 119 ("Literature imitates the total dream of man.").
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humane education). Yet the liberal telos is also furthered by pure nar-
rative theories: as when Francis Fergusson affirms of Oedipus Rex that
"the spiritual content of the play is the tragic action which Sophocles
directly presents." '217

When we come to the final version of narrative authority-let us
take its intellective variant as our focus-the subordinate role of meth-
odology (of interpretive "schools" or "movements") is demonstrated
unmistakably. In hermeneutic projects, methodology is simply a tool,
employed to realize the capacity of an idea of locational authority to
execute the mission determined by an underlying worldview. Struc-
turalism, on this scale, is simply a method. It may be used for any
number of purposes. Some structuralist studies of Literature, such as
my own treatment of the political ethics of the Morte d'Alrthur,218 exe-
cute narrative authority in relation to humanist commitments. Other
structural studies, mentioned elsewhere in this Article, pursue quite dif-
ferent ends. Levi-Strauss himself believed that "the ultimate goal of
the human sciences is not to constitute, but to dissolve man," by the
"reintegration of culture in nature and finally of life within the whole
of its physico-chemical conditions. 21 9 Yet structuralism does not carry
this rejection of humanism as its inevitable philosophical commitment.
Methodologically, structuralism is simply one way of working out a
project. If one believes in humanism and also in narrative authority,
then structuralism can help execute the latter as a means to the former.
"Interpretation theories" are the servants, not the masters, of herme-
neutic activity.

Theological hermeneutics also illustrates this principle. Here we
have a very widespread interest in structuralism as a way of executing
the authority of narrative in relation to basic religiously-defined
ends.220 This interest would be futile if structuralism were wedded to
the "reintegration of life within its physico-chemical conditions."

Among the various conceptions of narrative authority, perhaps the
only location to which the Reformation theology (as our example of an
underlying theory that animates Scriptural hermeneutics) could not at-
tach is the historical-ostensive referential. The views of Hans Frei on
this score have already been reported. While the current fascination

217. See Fergusson, Oedipus Rex: The Tragic Rhythm of Acion, in Lodge, supra note 81, at
402, 405.

218. See Garet, supra note 17.
219. C. LEvI-STEAUSS, supra note 185, at 247.
220. See E. MCKNIGHT, supra note 166.
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with narrative in theological hermeneutics is focused primarily on the
nonreferential conception of "novelistic narrative," this nonreferential
focus is of recent origin. Referential views dominated theology in the
eighteenth and nineteenth centuries. Those earlier preoccupations can
be excluded only by a vigorous reapplication of Reformation theologi-
cal noncognitivism.

I have already suggested that consent theory exerts a force in set-
ting up hermeneutic practice in constitutional law, that is comparable
to the force of Reformation theology in theological hermeneutics, and
of humanistic perfectionism in literary criticism. Consent theory, as
worked out for example by Bickel, sets up something that we called the
"consent tradition" as the normative hermeneutic object of constitu-
tional law. The issues that troubled us in Part III of this Article con-
cerned the role of the Constitutional text in the Bickelian conception of
the hermeneutic object, and the nature and role of "tradition." These
questions are consent theory's version of the general issue of constitu-
tional theory: the relation between normative theory and interpretive
practice. Since views of the location of textual authority are "bridge
concepts" that execute the aims of the underlying worldview, they
should be responsive to the problem of relating consent theory to inter-
pretive practice. We want to know, in particular, how versions of nar-
rative authority function in relation to that problem.

Location of textual authority in narrative is not going to resolve all
problems for consent theory as a ground-norm of constitutional law.
Narrative authority need not be exclusive, of course; as already indi-
cated, it coexists with the authority of doctrinal content, and probably
with other locations of authority as well. Yet, narrative does play a role
of special importance in executing the tasks of consent theory. It di-
rects the investigation of consent.

Narrative as historical-ostensive reference directs the search for
consent to the social facts surrounding the enactment of legislation.
The locus classicus of this narrative function is the fact-studded argu-
mentation on behalf of economic regulatory legislation during the first
decades of this century. The Supreme Court that heard these argu-
ments, the Court of the Lochneir22 era, was wedded to the principle of
freedom of contract, and understood that principle to be authoritative
constitutional doctrine. Rather than challenging this doctrine on its
own terms, the "Brandeis brief' told a story of legislative history whose

221. 198 U.S. 45 (1905).
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meaning lay in its reference to the weight of popular consent underly-
ing the challenged regulatory legislation. The logic of the argument
was that the challenged legislation was so responsive to such terribly
basic needs of workers and their families, which had gone unmet for
such a long time, that a critical mass of consent had accumulated
around the legislation. Here we see how the historical-ostensive refer-
ential version of narrative authority operates antiformalistically as it
executes the sort of investigation licensed by consent theory.

The historical-referential version of narrative authority under-
stands consent in a quantitative evolutionary way. On this view the
Constitution, its amendments, and the evolving case law lie entirely
within the seamless historical process. Here there is no such thing as
"metaconsent" that can override the slow accumulation of actual his-
torical consent. Thus the historical-referential hermeneutic reads the
Constitution in the light of the social history of consent, which is the
meaning of "tradition."

This hermeneutic stands in sharp contrast to the "salvation-histori-
cal" view, which, while referential, takes as its reference a particular
strand of history. This is the mode of history written by Justice Black;
and it may, in fact, be the species of narrative which is most commonly
encountered in the opinions of the justices of the Supreme Court.222 It
refers to a sequence of "saving events": the Philadelphia Convention
of 1787, the drafting of the Bill of Rights, the debates over ratification,
and the writing of the Federalist Papers. In the narrative prose of Jus-
tice Black, these events are not just accumulations of a critical mass of
consent. These events are the very umbilicus of consent. It is the duty
of the constitutionalist, on this view, to hearken back to the saving
events of consent.

The force of the constitutional text, as heilsgeschichtliche narrative,
stems from its status as the report of the events that occurred in illo
tempore2 23 This force is, once again, superior to doctrinal content.
Those who execute consent theory through this medium of salvation-
historical narrative are apt to serve as prophets in combat with the
priestly servants of the law; and this describes something of the tone of
Justice Black's histories.

222. See C. MILLER, THE SUPREME COURT AND THE USES OF HISTORY 191-92 (1969).

223. Compare the use of this concept in religion. M. ELIADE, THE SACRED AND THE PRO-
FANE (1959).
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We have been accustomed to understand constitutional narrative
referentially, whether in the historical or salvation-historical mode.
But consent theory does not require such a referential understanding of
narrative. It is probable, in fact, that consent theory will make increas-
ing use of pure narrative forms. There are several reasons for this
change of emphasis. First, the referential object of the historical version
of narrative has been thrown into shadow by the Arrow theorem and
its decision-theoretic descendants, all of which deny that most accumu-
lations of individual preferences into a social ordering can be regarded
as a mass of consent. 24 Second, the referential object of the salvation-
historical version of narrative is rendered obscure by problems con-
cerning the nature of intents, especially collective intents. Finally,
modem theories of meaning, which distinguish between sense and ref-
erence, have opened up the former as an independent subject of study.

As executed by a pure or novelistic narrative form, the consent
tradition is much like a tradition of oral epic. From these tales of mid-
night rides, tea parties, and houses divided against themselves, we learn
certain self-understandings directly: not by turning our attention to
some feature of the world, but by hearing what the stories themselves
have to say. It will be objected, of course, that such stories are not to be
found in the Constitution. This assertion is mistaken, however, since
what the Constitution is depends at least in part on the underlying
worldview that controls hermeneutic practice and defines the canon. In
any event, my undergraduate students believe that the Declaration of
Independence is "part of" the Constitution, and I am not so certain that
they are wrong. Constitution, for them and perhaps for many, is our
controlling folk-tale: a story about the endowment of equality and
about the just revolution of the oppressed. That this tale is so remote
from any description of our social and historical reality, and yet so
vivid in the imagination, is some evidence that its meaning is to be
sought internally and not referentially.

Pure narrative fulfills consent theory by teaching consent, by nam-
ing us as the community of consent, and by inculcating republican vir-
tues. The Supreme Court, on this view, is a major custodian of the
narrative, and occupies an office comparable to the tribal elders who
preserve and recite the oral tradition.2 5 That the public schools per-
form this function also is conceded; but Charles Miller is correct when
he concludes that "the Court is the only public and official institution
consciously and continuously concerned with relating past, present,

224. See generally K. ARROW, SOCIAL CHOICE AND INDIVIDUAL VALUES (1963).

225. C. MILLER, supra note 222, at 195 n.9.
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and future in American life."22 6 The dangers of ideology and self-delu-
sion in this view of the consent tradition are obvious, and have not
been given adequate attention by proponents of narrative such as
MacIntyre.227

The last of the four views of narrative authority, and the alterna-
tive to pure or novelistic narrative as a nonreferential theory, is the
transformative/experiential theory that arises in literary criticism. Ac-
cording to this view, stories are authoritative when they operate on the
reader in certain affective, epistemic, or intellective ways. This concep-
tion of narrative authority is least congenial, of the four, to consent
theory. The reason for this is that most of the work accomplished by
texts, on this view, is subsconscious: it affects the reader directly; not by
"illuminating" the world, but by shaping the reader's experience of the
world. While some shaped experiences may be better than others, it is
not clear that some are better in the specific sense of "more consen-
sual." Even if it is true that one of the ways in which Literature human-
izes is by producing the experiential groundwork for consent, no
special role follows for Constitution qua normative hermeneutic object.

Versions of narrative authority in constitutional law have the sta-
tus of links between text and worldview. The various notions of narra-
tive are not in any sense new contributions to constitutional law, but
instead are descriptions of features of constitutional reasoning that are
quite familiar. Regarding these features from the viewpoint of narra-
tive authority simply highlights the connections they forge between text
and consent theory. This can be seen by pairing narrative concepts
with their closest constitutional counterparts. The historical-ostensive
type is similar in some respects to the value-consensus view of constitu-
tional authority, but raises to the surface the way in which the text re-
lates to public values. The salvation-historical type has some affinities
for originalism, but has a clearer view of what it is about the text that
relates it to the founding events. The nonreferential types of narrative
authority may suggest more forthrightly than conceptualism why the
fact that the text teaches certain ideas lends it authority.

This analysis of the hermeneutic functions of narrative has of ne-
cessity been brief and somewhat mechanical. Although our attention
has been restricted to narrative authority, focused on constitutional
law, and limited to consent theory, still the analysis has barely begun to
indicate the sorts of issues that must be addressed even in that bounded

226. Id at 193.
227. See A. MAcINTYRE, supra note 187.
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terrain. Subtle overlaps of the types of narrative authority have been
ignored; the ultimate aims and also the variants of consent theory have
not been pursued in any depth; and the range of methodologies (struc-
turalism, intentionalism, symbolism, hermeneutic phenomenology, and
so on) that can be applied to narrative has not been explored. A thor-
ough investigation of the role of narrative in theories of consent must
await further research and much further thought.

The thread of argument that runs through this comparative study
of normative hermeneutic projects leads backward to the disputes be-
tween the "Church Fathers" and the Gnostics. In the epigraph to my
study, Irenaeus accuses the Gnostics of believing that they were in pos-
session of secret wisdom, embodied in secret texts, not accessible to the
ordinary Christian. The Gnostics of that period, as well as the later
hermetic philosophers, argued a hermetic hermeneutics: a faith that
the text itself transmitted wisdom. The practical corollary of hermetic
hermeneutics was alchemy: the transmutation of lead (the text, the cor-
poreal) into gold (wisdom and spirit).

Against this hermetic hermeneutics, the "Church Fathers" argued
a public hermeneutics. In their view, Scripture had moral power be-
cause it was backed up by tradition, and tradition carried force because
it operated on behalf of the community. "For my part," said Augustine,
"I should not believe the gospel except as moved by the authority of the
Catholic Church. So when those on whose authority I have consented
to believe in the gospel tell me not to believe in Manichaeus, how can I
but consent?"22

From the constitutional point of view, what is familiar and con-
stant in Augustine's position is just as important as that which is alien
and unacceptable. It is the substance of the position, the idea of con-
senting "on authority," that horrifies constitutional law. In the matter
of form, however, constitutional hermeneutics set in motion by consent
theory agrees with Augustine against Manichaeus and the Gnostics.
While Catholicism grounds consent in authority and constitutionalism
grounds authority in consent, both projects "believe" the text, and initi-
ate normative hermeneutic practice in relation to it, only because of
basic public commitments that they have made. There is much less in
common in what Catholicism and constitutionalism understand than in
how they understand it.

228. Augustine, Against the Epistle of Manicheus Called Fundamental 5, in IV THE NICENE

AND POST-NICENE FATHERS 129, 131 (1956) (footnote omitted).

HeinOnline -- 58 S. Cal. L. Rev. 134 1985


