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The Profanity of Law

NOMI STOLZENBERG

Open thou my heart, Oh Lord, unto thy sacred law,
That thy statutes I may know and all thy truths pursue.

—Jewish Prayer Book!

Does not every moment of your practical life give the lie to your religious
theory? Do you think it unjust to appeal to the courts if somebody cheats
you? But the apostle says it is wrong. Do you offer your right cheek if some-
body slaps your left cheek, or would you rather start a lawsuit? But the gos-
pels forbid it. Do you not ask for a rational law in this world, grumble about
the slightest increase of taxes and become excited at the smallest violation of
personal liberty? But it is said unto you that the sufferings of this saeculum
do not matter in comparison with the future glory and that long-suffering
and hopeful expectation are cardinal virtues. Does the greatest part of your
lawsuits and civil laws not deal with property? But it is said unto you that
your treasures are not of this world.

—Marx and Engels®

It is therefore false to reduce . . . theology to anthropology, thus deifying
humanity; for what has to be demonstrated is that hurnanity is essentially
not divine and that God, if he exists, is man’s enemy. It is the privilege of
man to be capable of finite and providential reason and to practice “the
prophecy of his future,” while perfect saintliness is contradictory to pro-
gressive perfection.

—Proudhon, as paraphrased by Karl Lowith?

Critics of religion have always pounced on the apparent conflicts and deviations
between human and sacred law. For thinkers such as Marx and Proudhon, and
others bent on leveling religious faith and the power of religious institutions, gaps
between actual legal practices and sacred ideals have supplied endless grist for the
mill, But the idea that the law and the sacred conflict did not originate with the
critics of religion. On the contrary, conflicts between law and the sacred were a
constant preoccupation of religious thinkers and believers in the premodern, pre-
secular world. For them, it was not merely that law differed from sacred ideals, or
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simply failed to live up to them; the concern, rather, was that human legal institu-
tions actually violated, and profaned, the sacred—and necessarily so. The percep-
tion of a link between law and profanity, to be seized upon later by modern critics
who would make a mockery of religion, was, in fact, originally a religious idea.

Attempting to come to terms with the link between law and profanity was an
important theological project that profoundly influenced our legal practices and
our basic understanding of law. Yet, despite its importance for the development
of modern law, this theological project is long forgotten, lost in the mists of the
premodern, presecular past. The idea of an essential link between law and profan-
ity has two facets, both of which are alien to modern, secular thought. On the one
hand, we have a notion of law that posits a necessary divergence between law and
the sacred and attributes a profane character to law. On the other hand, we have a
notion of the profane as the realm of human activity that necessarily includes (we
might even say features) the business of law. Today, these notions mostly fall on
deaf ears, depending as they do on the basic concepts of the profane and the sacred,
concepts that have largely lost their meaning in the modern, secular world. Inasec-
ular world, the idea that the law is profane is scarcely comprehensible, let alone one
we would consider adopting, resting as it does on a framework of concepts, beliefs,
and standards of judgment that is altogether foreign to the secular worldview. To
characterize a legal system as “profane” (or for that matter, as “holy” or “sacred”)
presupposes a particular epistemological framework, a basic mindset or frame-
work of meaning, “which defines what soxts of things are accessible to the human
mind and human experience,”* namely, things pertaining to the divine. It is well
understood that different cultures have different epistemological frameworks and
that nothing can be humanly known outside one epistemological framework or
another. When we draw our commonplace distinctions between “the secular” and
“the religious,” we generally have in mind not just different domains or practices
but different mindsets, or frameworks of meaning, as well. Terms like profane and
sacred derive from a religious framework of meaning, and that meaning is largely
lost in the modern, secular world.

But it was not always so. In fact, the very concept of the secular (which bears
a close relationship to the concept of the profane) is inherited from conceptual
systems that developed in the premodern, presecular world. “The secular” was,
in fact, originally a religious concept, a product of traditional religious epistemo-
logical frameworks. The concept of the secular always served the function of dis-
tinguishing religious from nonreligious domains. But nonreligious domains did
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not, in the premodern view, exist outside the religious epistemological framework.
On the contrary, that framework of meaning was all-encompassing, overarching,
comprehending within it every domain of human (and nonhuman) action and
cognition, both the spiritual and the temporal, the holy and the unholy, the eccle-
siastical and the secular, the sacred and the profane. In their original usage, op-
positions such as the spiritual and the secular, the sacred and the profane, did not
denote two different mindsets or conceptual systems or frameworks of meaning
(as they do today). Rather, they referred to different institutions, different jurisdic-
tions, different functions, and different domains, all of which were located within
a single conceptual universe. That conceptual universe, it bears repeating, was a
pervasively religious one. This is not to deny the occurrence in the premodern
world of such phenomena as religious skepticism, indifference and cynicism, and
all the various forms of transgressive behavior and thought that have been uncer-
emoniously lumped together and dubbed “irreligion.”® It is, rather, to emphasize
the unavailability in premodern times of what we think of today as a secular world-
view—that is, one without any God in it—which is to say that the concept of the
secular was not originally a secular concept.

To put it otherwise, the concept of the secular has itself, ironically, been secular-
ized and modernized, which makes it hard to grasp the original meaning of the
secular and its relationship to profanity and law. The secularization of the concept
of the secular has produced the familiar modern conception of the secular as a dis-
tinctive, and distinctively nonreligious, mindset. By the same token, it has eclipsed
the original conception of the secular as a specialized area of God’s domain. The
resulting gap between the traditional and the modern conceptions of the secu-
lar accounts for much of the difficulty we now have in comprehending, or even
registering, the claim that the law is profane. Modern secularism simply lacks the
epistemological framework to make sense of this claim. And until very recently, it
has lacked the incentive even to try to make sense of this claim. But as recent events
have perhaps made clear, the question of the character of the law in relation to the
sacred is neglected at our peril.

Contrary to the expectations of the likes of Marx and Proudhon, modern life
has not been characterized by the “withering away” of religion.’ Instead, we have
witnessed the increasing polarization of religious and secular points of view. This
polarization feeds on itself. It is all too easy to dismiss religious critiques of the law
and the secular state as the products of fanaticism, religious fundamentalism, and
political extremism, with which there is no possibility of constructive engagement.
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Conversely, it is all too easy for defenders of religious tradition to demonize the
secular world. Both sides demonize the other; both sides talk past each other, with-
out realizing that they share a common root. In fact, religious fundamentalism and
modern secularism derive from—and yet are cut off from—a common political
and religious heritage, an intellectual tradition borne of the struggle to reconcile
the idea of divinity with the practical needs and limitations of the mortal world.

That intellectual tradition exhibited a constant interplay between the ideas of
the secular, the profane, and the law. It was a religious tradition, containing the ba-
sic conceptual vocabulary that religious fundamentalists invoke today against the
modern, secular state, including the concepts of the sacred and the profane. Yet
at the same time, it was a political tradition, a tradition of political thought that
generated the basic conceptual building blocks of modern—secular—political
philosophy. These building blocks include the idea of secular law and the concept
of the secular, more generally, as well as many of the ideas that we now associate
with the political philosophy of liberalism, such as pragmatism, pluralism, and the
need for tolerance.” It may come as a surprise to both fundamentalists and secular-
ists to learn that these legal and political ideals originated in traditional religious
thought. But in fact, the liberal ideals that fundamentalists spurn and that secular-
ists claim as their own derive from this religious tradition.

Admittedly, there is a certain artificiality to this “tradition” that T am identify-
ing. At no point were its defining elements self-consciously articulated, nor were
they ever assembled and singled out as a distinct school of thought or characterized
as an intellectual tradition by the historical actors who developed them. There isno
name for the tradition I have in mind—although we might refer to it as theological
secularism, or secularist theology, for lack of a better term®—and it was never the
unique property of a single culture or discrete group of people in direct communi-
cation with one another. Rather, it is more historically accurate to say that the tra-
dition I am identifying consisted of a loose set of ideas that continually circulated
in various theological and political discourses of the past. Theological secularism
did not exist as a tradition in the same way that, say, Trinitarianism and millenari-
anism have formed traditions of Christian thought, or messianism and Hasidism
are traditions of Jewish thought, or civic republicanism and liberalism constitute
traditions in Western political philosophy. But we have found it useful in other
contexts to identify traditions such as “pietism,” “mysticism,” and “rationalism,”
even though these terms refer to intellectual trends or bodies of ideas that surface

e
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in more than one culture (sometimes as the result of a direct exchange of ideas but
sometimes as the result of separate parallel developments) and even though these
classifications are the constructs of scholars, external observers, and not terms that
adherents of these “isms” would necessarily use to describe themselves. “Isms” and
“traditions” are almost always constructed retrospectively—sometimes by follow-
ersand sometimes by outsider observers-—after a burst of originality has yielded to
the ongoing, evolving elaboration and interpretation of the original ideas. Neither
the originators nor the elaborators (and of course, there is no clear-cut distinction
between the two) need to be aware of the tradition they are in the process of forging
(although sometimes they are). It is not their job to construct a tradition or even,
directly, to generate ideas. Their job is to solve problems—the elaboration of ideas
that constitute an intellectual tradition is a by-product of problem solving that may
or may not be recognized and named as such by its participants. The tradition of
thought that I am identifying (constructing) here is a tradition in this sense.
Characterizing a particular set of ideas as a theological—secularist “tradition” is,
I readily admit, an act of retrodiction on my part, an interpretive act of ordering
and giving coherence to a “body of thought” that never really existed as a recogniz-
able body but was in fact amorphous, heterogeneous, and discontinuous (tradi-
tions are like that). Purthermore, I “find” this body of ideas circulating in not just
one but in numerous legal traditions; in fact, I venture to hypothesize that every
legal system will reflect similar ideas. Any argument that posits a basic similarity

" among all legal systems is subject to the charge of resting on false universalizations

of local characteristics and overgeneralizations about law. In defense of this un-
fashionably essentialist style of argument, my position is that the case for finding
a common root for liberal and fundamentalist, secular and religious, Western and
non-Western conceptions of law in a secularist theology is worth making, or at
least stating, if only to provoke the refutations that might help us to see the rela-
tionship between these warring conceptions of law more clearly.

But my purpose in this chapter is not to prove the contention that every legal
system is rooted in secularist theology. Nor is my aim to demonstrate the pres-
ence of theological secularist ideas in every religious tradition. As interesting as it
would be, it would also be virtually impossible to examine every legal tradition for
evidence of the imprint of theological—secularist ideas, even if one possessed the
skills of the best comparativist scholar (which I emphatically do not). My purpose
here is twofold: first, to describe the content of the intellectual tradition that I
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characterize as secularist theology; second, to show that the warring worldviews
of modern secularism and religious fundamentalism have a common source in
secularist theology and that they both represent developments, and to some extent
distortions, of traditional theological~secularist ideas.

In the main body this chapter, I flesh out the content of the ideas that (I) define
(as) secularist theology by following their historical development within our legal
tradition, that is, the so-called Western tradition of legal ideas, beliefs, practices,
and institutions upon which modern, secular legal systems are largely based.’ In
particular, I focus on Christian and Jewish conceptions of the relationship between
law and the sacred and their respective connections with classical philosophy as
well as biblical thought. This part of the chapter reveals that, contrary to the re-
ceived wisdom (based on centuries of anti-Jewish polemics) that Christianity was
based on a rejection of the harsh justice and excessive “legalism” of Mosaic law,
Judaism and Christianity each harbor conceptions of law that constitute virtual
mirror images of each other, both in their vision of divine justice and sacred law
and in their acceptance of the fact that divine law and sacred ideals of justice have
to be violated in the temporal world. Most important, for the fateful history of
Jewish~Christian relations, Christian and Jewish conceptions of law mirror each
other in their respective projections of this profane conception of law onto the legal
system of the other, even as they each incorporate the profane system of law that
supposedly belongs to the other within their own legal system. The upshot, in both
cases, is the elaboration of a particular set of legal arrangements and a particular
set of religious and political justifications for those arrangements, which together
constitute what I call secularist theology—that is, theological arguments for secu-
lar law, enforced by secular political authorities.

Without undertaking the impossible task of establishing the presence of the
same set of ideas in all other legal systems, I end by identifying three general intel-
lectual principles or tendencies—pragmatism, plaralism, and probabilism—that
are found in Jewish and Christian secularist theologies alike and that, at least at first
glance, appear strikingly similar to intellectual tendencies and ideas found in other
religious legal cultures. Although passing references to legal cultures as diverse and
seemingly remote from Western culture as classical Islamic jurisprudence and the
“legal cosmology” of Buddhist Tibet ' hardly establish the universality of secular-
ist theology, they are at least suggestive of the possibility that secularist theology is
expressive of a widely shared human condition and thatlegal cultures which appear
to be deeply alien and hostile to one another in fact share a common stock of ideas.
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Central to what I call “secularist theology” are the intertwined concepts of
the secular, the profane, and the law. Secularist theology is a legal philosophy, a
philosophy about the nature and necessity of law in human society, as well as a
religious philosophy about the nature and necessity of a boundary between the
sacred and the profane. At the crux of secularist theology is a line of reasoning lead-
ing to the conclusion that legal systems fall on the profane side of the boundary
line and that the intellectual postures of pragmatism, pluralism, and probabilism
are therefore required of law. Although the main body of this chapter is devoted
to retrieving this tradition and line of reasoning, the conclusion looks at its evo-
lution (or one might say, devolution) into modern secularist and fundamentalist
thought. The opposition that we see today between secularist and fundamental-
ist tﬁought reflects important points of tension contained in theological—secularist
thought. These tensions were always difficult to maintain, but maintaining and
containing these tensions is precisely what theological secularism did and, in a deep
sense, what theological secularism was. The collapse of these tensions spelled the
demise of secularist theology, leaving in its wake the radically estranged viewpoints
of antisecular fundamentalism and antireligious secularism and a broad range of
more or less tolerant religious and secular beliefs in between. Even at the extreme
poles of modern religious and secularist beliefs, though, secularist—theological ideas
never completely disappeared. On the contrary, secularist and fundamentalist legal
philosophies each build on different aspects of traditional theological-secularist
thought, amplifying one or the other side of the tensions that historically animated
secularist theology. '

Reconstructing the point of View of secularist theology involves putting the two
sides back together, a task that might be likened to trying to repair a pair of chro-
mosomes that, having mutated, no longer fit together, or to tracing the etiology
of a modern cultural deformity that finds expression in the frightening levels of
mutual incomprehension and antipathy between “the religious” and “the secular”
that we see today. It would be hopelessly naive to think that reconstructing the
point of view of secularist theology could bring about a solution to the conflicts
between religion and secularism that we now face, when the causes of these con-
flicts are exceedingly complex and hardly reducible to nonmaterial, intellectual
causes of the sort explored here. But perhaps it can shed light on the predicament
we now are in by helping us to achieve a better understanding of who we are and
where we are coming from, if not also a better understanding of the (religious or
secular) other.
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Secularist Theology
Classical Origins

The beginning of any account of “Western culture” lies in pagan antiquity. In
the beginning, the holy was separated from the profane. Far from being a god-
less world, as some critics of paganism would have it, the premonotheistic world
of pagan antiquity was awash with divinity. By definition, the polytheistic world
abounded with gods. “To each community its own Jocal god” was the fundamental
precept of the polytheistic order. This meant in practice that every community
possessed its own god or gods, practiced its own rites, and worshipped at its own
temple. (These facts have led some scholars to propose that the ideas concern-
ing religion embraced by the more radical Enlightenment figures, ideas such as
religious tolerance and freedom of belief, constituted a kind of “modern pagan-
ism®-—a provocative thesis that, while not universally accepted, at least not with-
out qualification, captures the contemporary resonance between pluralism and
polytheism, on the one hand, and exclusivity and monotheism, on the other.)
In the ancient world, the profane referred literally, and without any value judg-
ment, to the area of space directly before (“pro-") the temple (“fanum™): profa-
num.”? Only in its second definition did the Latin profanum acquire the pejorative
connotations of impiousness, wickedness, and ignorance.” In its original sense,
profanity was strictly a place designation based on a differentiation between two
sorts of physical and metaphysical space: the sacred—precisely, that which was
consecrated, set apart, as in a sanctum (a holy place),' or a sanctuarium (a shrine
or a private cabinet, a place for keeping sacred things)'*—and the space outside
the sacred (i.e., the profane), which referred in the narrowest sense to the space
directly in front of the sacred cabinet, temple, or shrine and in a wider sense to any
space (physical or metaphorical) that had not been consecrated. The concept of
the secular in early Christianity came to have much the same meaning: “worldly,
temporal, profane, lay, and secular” became so many synonyms” for the comings
and goings and doings of mundane life.'®

The split between the two different senses of profane, one pejorative and one
not, can be seen clearly in the opposite meanings attached to the verbal form early
on: “to profane” was both to bring an offering to the temple (literally to be before
the temple, pro fanus) and to make unholy." Both usages presuppose the existence
of a boundary line dividing the sacred from the profane, but they conceive of very
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different relationships between the two sides of the line. In the first instance, the
boundary line is respected, and the profane simply oécupies the space outside the
line that separates the profane from the sacred. In the second instance, the profane
oversteps the boundary and crosses over into sacred space (as only the wicked,
the impious, the unlearned, or the ignorant would do). In the first, root sense, the
profane is not merely compatible with religious piety; it is definitive of it, involv-
ing precisely the hallowing of sacred space,”® the performance of religious obliga-
tions,? and the reverencing of God (or in the pagan context, of gods or a god).?
The derivative sense of the profane implies just the opposite—the desecration of
sacred space, the violation of religious obligations, and the failure to obey one’s
god—in a word, sacrilege.” But if the latter is an irreligious posture, implying im-
pious disrespect and disobedience of divine cornmands, it is by that same token not
an areligious posture, implying a disbelief in the god (or gods) whose commands
are disrespected. On the contrary, it presupposes a religious conception of the
world, including a belief in the sacred (otherwise, what is being violated?),” no
less than the former conception of profanity does.

The tension and the slippage between the two meanings of “profane” are facts
to be reckoned with in reconstructing the history of theological secularism. Some
viewpoints collapse the difference between the two meanings. For example, as we
shall see in the concluding section of this chapter, many forms of religious funda-
mentalism view anything that is outside the jurisdiction of the sacred as, ipso facto,
aviolation of the sacred. From this point of view, there is no distinction to be made
between the pejorative and nonpejorative senses of the profane, and there is no
distinction to be made between sacred and nonsacred realms. Everything ought to
be within the sacred jurisdiction according to these reductive views, and whatever
escapes it is an affront to religion. Modern secularism can be equally reductive. In-
stead of equating the two meanings of profanity, modern secularism eliminates the
tension between them by simply preserving one and discarding the other. Thus, it
adopts the original notion of the profane as a separate sphere of nonreligious activ-
ity—the “secular sphere” as it has been known since early Christian times—while
relegating the normative notion of the profane to the sphere of private judgment,
where, ostensibly, people are free to believe what they like. Religious fundamental-
ism collapses the distinction between the two meanings of profanity by equating
the two, whereas modern secularism empties out the religious meaning of pro-
fanity altogether. Neither position recognizes the original conception of a secular
realm that is profane in the first sense but not in the second and that, furthermore,
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provides a defense of the secular realm’s profanity, in the first sense, and a refuta-
tion of its profanity, in the second sense, on religious grounds. Neither position,
that is, recognizes the theology of secularism.

Unlike fundamentalism and modern secularism, theological secularism pre-
serves the duality of profanity’s meaning and, on the basis of that duality, con-
structs a religious defense of secularism and secular law. It is the essence of theo-
logical secularism to recognize both senses of the profane and to maintain their
separation, thereby creating space for a form of profanity that is neither areligious,
nor irreligious but, rather, paradoxically, reflective of religious commitments and
beliefs. Contra the various forms of religious fundamentalism that admit no legiti-
mate secular jurisdiction, theological secularism reflects a belief in the necessity of
- a“nonreligious” sphere of activity that is separated from the sacred realm. Contra
modern secularism, theological secularism conceives of that necessity as a religious
pecessity, driven by religious concerns and expressive of religious humility and a
sincere belief in god; it likewise conceives of the secular sphere as subject to the
will of god and divine law, while being nonetheless “nonreligious” and outside the
jurisdiction of religious law in another sense.

Perhaps the best way of understanding secularist theology—Dboth its underly—
ing religious consciousness and the practical arrangements that it prescribes—is
to look at it not as an abstraction but, rather, as a practical response to a concrete
problem. The basic problem to which secularist theology responds is, not to put
too fine a point on it, human imperfection. The imperfection of human knowl-
edge, in particular, is the problem that historically triggered the development of
theological—secularist ideas. To put it otherwise, secularist theology reflects an
acute awareness of the failures and limits of human cognition, growing out of the
perception of a fundamental gap between the human capacity for knowledge and
the omniscience of the divine. Of course, it is possible to cultivate an awareness
of the frailty of the human conceptual and perceptual apparatus without holding
specifically religious metaphysical views. Conversely, it is painfully obvious that
holding religious metaphysical views does not ensure being mindful of the limits of
human cognition. But historically, the distinctively religious consciousness of an
unbridgeable gap between the human and the divine has not infrequently served to
sharpen perceptions of the faultiness of human perception and to heighten aware-
ness of the limits of human awareness.

Examples of this distinctively religious consciousness abound. In the Western
tradition, the locus classicus is, depending on the school of thought, either Plato or
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Aristotle. One school derives a religious intellectual tradition that “is both, anti-
sensible and antirational”* from Plato’s skeptical philosophy of mind, expressed
in passages such as the following:

Every human soul by reason of its nature has had a view of Reality, otherwise it could not
have entered this human form of ours. But to derive a clear memory of those real truths
from these earthly perceptions is not easy for every soul—not for such as have only a
brief view in their former existence, or for such as suffered the misfortune, when they fell
into this world, to form evil connections . . . forgetting the holy vision they once had

As described by Stanley Fish in his reconstruction of this intellectual tradition, the
“cornerstone” of Plato’s philosophy of mind “is a profound distrust of the systems
of value and modes of perception indigenous to human life.”* True knowledge,
according to this view, can only be obtained through holy vision,”® which is pre-
cisely not “the [partial and distorting] version of reality yielded by the senses and
by a merely rational wisdom.”?

In this view, the instruments of proof available in the human world-—legal
proofs are paradigmatic—do not lead to knowledge of the truth but, rather, to its
very antithesis: the illusion of truth.® For this reason, legal proofs and rhetoric, the
art of legal persuasion, were roundly condemned by Plato and his followers hand
in hand with the condemnation of poetry.*! Despite its association with poetry,
rhetoric is not distinguished, in this intellectual tradition, from rational, scientific
forms of discourse. To the contrary, rhetoric and science are equated—as ways of
producing and communicating knowledge based on merely probabilistic evidence
and ordinary sense perceptions—and pronounced to be merely illusory forms of
proof {in contrast to dialectic, which alone leads to truth).

The classical tradition of rhetoric is therefore the last place one would expect to
find an expression of the religious consciousness of human cognitive limits simi-
lar to Plato’s. In fact, however, the classical conception of rhetoric, bequeathed by
Aristotle in his classic defense of rhetoric against Plato’s attack, exhibits more or less
the same understanding of the limits and deficiencies of rhetoric as Plato’s vision
does. Proponents of classical rhetoric were anything but unmindful of the lack of
certainty afforded by rhetorical proofs; they understood full well that proofs based
on rhetoric rest on inventive interpretations rather than on perfectly objective re-
constructions and produce merely probable rather than certain truths.*? The differ-
ence between the followers of Aristotle and Plato on the subject of rhetoric did not
lie in a disagreement about what rhetorical knowledge is like (they were rather in
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agreement about its made-up and less than certain nature), nor did it lie in a differ-
ence of opinion about whether other superior forms of knowledge are available in
the mortal world (again, they were more or less in agreement that all human knowl-
edge practices, including science, medicine, political judgments, and law, have to
be based on the imperfect art of rhetoric, save for the philosophical occupation
of pure speculation, which is necessarily the province of a few and, by definition,
disconnected from the practical world). The difference lay, rather, in their respec-
tive evaluations of the practical utility and moral acceptability of thetoricas a form
of knowledge (and in their respective views of the relationship between those two
characteristics). Whereas Plato, for the most part, saw little value in rhetoric,” Ar-
istotle and his followers accepted the imperfections of human cognition reflected
in thetorical modes of knowledge. The project of classical rhetoric was not to deny
the susceptibility of these modes of knowledge to bias and error nor to deny their
merely probabilistic and less than certain—hence, illusory—nature. But it was not
to deny their practical or ethical value either. Indeed, classical rhetoric made util-
ity the measure of value and recognized the utility of even imperfect, probabilistic
modes of knowledge. Rhetoric was thus conceived asa quintessentially pragmatic
project of making the best of a bad lot, the lot of living as a mortal in the mortal
world, “where we cannot have certain knowledge,” so “our knowledge must be
probable at best.”**

Seeking to make human practices of interpretation and judgment as useful and
as equitable as possible, classical rhetoric was organized around an awareness of
the limits and the pitfalls of the human cognitive capacity. Whether this mindful-
ness of human cognitive limitations embedded in the classical tradition expressed
a distinctively religious consciousness of a gap between the human and the divine
is a complicated question, the answer to which need not be resolved here.’® More
important, for our purposes, is the emergence of Judaism, Christianity, and Islam
as the chief continuators of Aristotle’s philosophical ideas.*® We may never know
if religion was at all central to the Aristotelian tradition of rhetoric in the original
context—the pagan societies of ancient Greece and Rome—in which it was first
developed, institutionalized, and practiced, chiefly by lawyers, a slowly profession-
alizing class, occupied mainly with practical, human affairs, which placed them
outside the sacred realm of rites and oracles, presided over by the priests.” What
is undisputed is that during the period of time between the twelfth and fifteenth
centuries, the proverbial “golden age” of medieval Spain, Aristotelian thought,
including the classical tradition of rhetoric, was absorbed into the three major
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monotheistic religions. Thus, whether or not classical rhetoric contained a reli-
gious sensibility at the outset, there is little doubt that the religioué sensibilities of
Judaism, Christianity, and Islam were grafted onto it (and it onto them) during
the Middle Ages (if not, in some instances, before).

The encounters that occurred between the monotheistic faiths and Aristotelian
thought (each had its own “Aristotelian moment”) did not create the religious sense
of a gap between the human and divine. That basic notion was a core feature of Ju-
daism, Christianity, and Islam, rooted in biblical (and Koranic) texts, well before
any encounter between Greek philosophy and the monotheistic religions occurred.
But if the idea that human knowledge falls short of divine omniscience preexisted
the encounter between philosophy and monotheism, that encounter could only
have sharpened the already present awareness of human cognitive imperfection.
In fact, both Platonism and Aristotelianism would have reinforced the sense of
human cognitive inadequacy promoted by the monotheistic faiths, and vice versa.

Christian Developments

This is readily seen in the case of Christianity, which early on became fused with
both Platonic and Aristotelian ideas and developed a legal tradition directly based
on Roman law and its classical ars rhetorica. The development of Christian canon
law is an inseparable part of the history of the various civil law and common law
systems that eventually emerged in Burope. It is therefore of great moment, for
purposes of establishing the existence of a tradition of theological secularism and
its formative influence on the modern legal culture of the West, to demonstrate
the centrality of classical ideas to Christian canon law and traditional Christian
legal thought. )

The most striking feature of Christian canon law, for our purposes, is its coex-
istence at all times with other legal systems. From the fourth and fifth centuries,
when the first Church Councils were organized and produced the original Church
rules, or “canons,”® through the establishment of the papacy in Rome, to the
present day, the Church never exercised—and never claimed—unrivaled political
power. The powers that the Church accrued were undeniably vast. But even at its
height, the political authority of the Church did not displace other forms of politi-
cal rule either in theory or in practice. This was not just a matter of Realpolitik
(though of course it was also that). It reflected the Church’s own understanding
of how political power ought to be ordered and distributed.
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Church theology, canon law, and the Bible itself always recognized a division
between the “spiritual” jurisdiction of the Church and its courts and the “secu-
lar” jurisdiction of the State. Indeed, the term secular finds its origins in this early
Christian usage, meaning, roughly speaking, the worldly, the temporal, the non-
religious, in other words—in its root, nonpejorative, sense—the profane. Build-
ing on Mark 12 (“Render unto Caesar what is Caesar’s”) and Romans 13 (“Obey
the government, for God is the one who put it there”),” Christian theologians
consistently accepted the proposition that secular government is divinely ordained
by God. Although this implied a degree of interpenetration between religious and
State authority at odds with modern notions of the separation of Church and State,
it also implied a theory of a division between Church and State not so dissimi-
lar from modern notions as we might imagine. Augustine’s pairing of the “city of
God” and “city of the world” and Aquinas’s theory of a divinely ordained hierarchy
of spiritual and temporal political jurisdictions were perhaps the most influential
statements of the fundamental Christian beliefin the rightful coexistence of secular
and religious realms, but they merely gave expression to a commonplace view.*

This theory of dual jurisdictions presupposed the existence of a boundary line
separating the sacred from the nonsacred realm, which raises two basic questions:
(1) What differentiated the two realms? In other words, what did each realm con-
tain? (2) Why was such a division thought to be necessary? Why couldn’t every-
thing be contained in one—sacred—realm? Why couldn’t everything be sacred?

The answers to these questions are interrelated. They both turn, in important
part, on the basic idea that humans lack the cognitive perfection of the divine. The
sacred realm, in the Christian understanding, was occupied by God, of course—by
the Father, the Son, and the Holy Spirit; it was also occupied by divine justice and
sacred law. But divine justice and sacred law could bear at best only a hortatory re-
lationship to conventional law and human legal institutions for the simple reason
that human beings, and human reason, in the Christian conception are flawed. The
problem—the practical problem to which Christian theology had to respond—is
not just that there are “bad guys” (intentional lawbreakers who violate the sacred

order with evil hearts), an inevitability given humanity’s penchant for evil in its
fallen state. The more intractable problem is that the “good guys,” the law enforcers,
lack the tools to make the correct judgments necessary to doing justice that God
alone can make.

The religious consciousness of an unbridgeable gap between divine and human
perception is thus intimately connected to the Christian conception of a legiti-
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mate secular sphere separated from the sacred realm. Simply put, according to
traditional Christian thought, secular law is necessitated by the inadequacy of our
grasp on divine justice and sacred law. Which is to say that the secular realm is
largely occupied with law— conventional human law, state law, and its attendant
institutions, which are designed to apply and enforce the law and serve the needs
of society.

This, in a nutshell, is the basic logic of the religious argument for the secular
state and secular law, or what I call “secularist theology.” The force of this logic is
perhaps best appreciated in the context of particular historical episodes in which
the allocation of law-enforcement powers to secular political regimes was explic-
itly discussed. One particularly telling example is the discussion that surrounded
the “new criminal law,” which emerged in Europe in the late twelfth century. As
described by Richard Fraher, who made the topic the subject of a series of ar-
ticles,* the creation of a new criminal law in the high middle ages was propelled by
the fact that “procedural guarantees for the defendant were so strongly entrenched
in the traditional accusatorial procedure” prescribed by canon law “that prosecu-
tion per accusationem emerged as a positively inefficient means of curbing criminal
behavior.”* The “conceptual base” for these procedural guarantees, Fraher points
out, was “inherited from antiquity.”** Specifically, “[t]he rabbinic tradition had
required two witnesses in order to establish proof and thus supplied a standard for
sufficiency of proof in criminal cases. Both the Old Testament and the Roman law
required due process before a defendant could be condemned.”** And “[a] crucial
third element appeared in the Roman law’s dictum that the burden of proof lay
upon the accuser and not the accused.”® The practical result was that convictions
were almost impossible to secure under traditional canon law. In other words,
sacred law was, literally, too good for this world.

The religious conception of sacred law that made it practically unenforceable
reflects the religious consciousness of the limits of human cognition discussed ear-
lier.*s As Fraher explains, “the fathers of the Latin church had decidedly rejected the
preoccupation of fifth~century Roman law with maintaining social control through
harsh penal sanctions”; more broadly, they rejected “the conceptual framework
from which the [Roman law] vocabulary was drawn” (even as they adapted that
legal vocabulary to other ends).”” Their repudiation of law as an instrument of co-
ercion and social control had many sources. “If the voice of Christian experience
in the age of martyrs did not sufficiently discredit the brutal Roman approach to
criminal law, the authority of Scripture, cautioning the Christian not to accuse his
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brother, certainly suggested toleration.”* It was also consistent with the general
spirit of Jesus’ rejection of the law and “legalism” of the Pharisees.® It is critical to
note, however, that this negative attitude toward law and legalism was only aimed
at law in the temporal realms it did not extend to the world beyond, As Fraher ex-
plains, describing the Church fathers’ views, “[i]t was not that any sin would fail
to meet its just desert but that [Christian theologians, such as] Augustine and
Gregory were not confident of society’s ability to enforce the divine law in this world
and therefore felt safer in leaving vengeance to God and restricting the aims of the
church in this world to corrective, medicinal ends through penance.”"

The separation originally made by Christian thinkers between the divine and
the temporal thus cut two ways. On the one hand, the Church fathers could af-
ford to dispense with law enforcement in the earthly realm, confident that punish-
ments and rewards would be meted out in the afterlife. On the other hand, their
reason for dispensing with temporal law enforcement in the first place was that
human beings, charged with enforcing the law, would inevitably fail to make the
correct decisions because, as humans, they necessarily lack the perfect omniscience
and understanding (the judgment and the mercy) of the divine. The only hedges
against these limitations conceived of by the Church fathers were to attach strin-
gent procedural safeguards to the conduct of prosecutions to prevent convictions
from being based on inadequate proof or to forego law enforcement altogether,
For all practical purposes, these seemed to amount to the same thing.

Not surprisingly, such a purist approach to law enforcement was quickly “sup-
plemented” by a variety of mechanisms aimed at securing what the purist approach
could never achieve, namely, convictions.” A law that is too good for this world
really is too good for this world, a fact that Christians were readier to accept once
“the age of martyrs” ended, and they ceased to be the objects of legal persecution
and found themselves (after the Roman emperors’ conversion to Christianity) in
the position of power instead. A system of law that refuses to permit convictions
based on less than perfect knowledge is a system in which crimes can be commit-

ted with impunity; neither punishment nor deterrence of criminal behavior will be
served. By the twelfth century, the perception of soaring crime rates strongly sug-
gested to Christians that the promise of punishment in the afterlife was an ineffec-
tive deterrent. Combined with the sense that unrestrained criminality could hardly
have been part of the divine plan, the belief emerged in this period that effective
mechanisms of law enforcement were a necessary part of the divine plan, even if
they conflicted with the requirements of established religious law.
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How the need for effective law enforcement was to be reconciled with estabi:
lished Christian law and fundamental Christian tenets, such as “turn the othe.
cheek,”* is a long and twisted tale, which can only be glanced at here.5 Immé‘dif
ately prior to the emergence of the new criminal law, in the twelfth céntury the
favored technique for avoiding the impediments to effective law enforcement, had
been the trial by ordeal, conceived as a means to produce the signs or confessions
that would satisfy the stringent requirements of biblical and canon law.* The abo-
lition of trial by ordeal in 1215 created a practical void that the new criminal law
was designed to fill.*® As Fraher says, “the motivation behind the development of
the new criminal procedures . . . was the perceived need for efficient enforcement
of the canon law, for the purpose of deterring deviant behavior” (in particular, the
deviant behavior of clergy members, which, then as now, had become an embar-
rassment to the Church).% The legal innovations included “the replacement of
accusatory by inquisitorial procedures, the virtually automatic use of torture as an
investigative and perhaps punitive tool in criminal cases, the employment of lesser
standards of proof when witnesses were lacking, and the creation of summary
procedures to deal with ‘enormous crimes,””5
It may seem a great irony that such brutal procedures were adopted as a result
of the Church’s moral squeamishness about basing criminal convictions onhuman
judgments and imperfect proofs. But in fact, it was this very reluctance that gener-
ated the need for alternatives to the legal procedures understood to be prescribed
by sacred law. Theologians and canon lawyers were perfectly aware that the new
criminal procedures, like the old procedure of trial by ordeal, deviated from the
requirements of sacred law, and they understood full well that in so doing, the new
legal procedures raised the specter of Catastrophic mistakes.®® It was for just this
reason that atleast some of these legal procedures were removed from the “spiritual
domain” of the canon law courts and entrusted to the secular government instead.
Indeed, one of the most important and long-lasting of the theological innova-
tions of this period was a principle of deference to secular government to enforce
criminal law. In essence, the Church authorized the secular governments of the
then-prevailing city-states to create and implement an effective systern of criminal
law. This was justified on the basis of the newly articulated doctrine, first uttered
by Pope Innocent I1l in 1203: publicae utilatis intersit, ne crimina remaneant impu-
nita (“in the interest of public utility, crimes ought not remain unpunished”),%
According to Praher, this doctrine “helped to justify the nontraditional Ppunitive
measures which communal governments enacted to ensure stability and curb
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violence in the new city-states.”® By relegating law enforcement procedures that
compromised sacred law’s “impossible” standards of proof 81 to the secular realm,
upholders of Church principles could simultaneously maintain the purity of re-
ligious law (in theory), while in practice overcoming the insuperable obstacles
which that law imposed to actually punishing or deterring crime.

Itis not insignificant that Fraher links this use of the public utility doctrine to the
“enormous popularity of Aristotle” at the time.® In fact, the justifications articu-
lated for the new criminal law are a quintessential example of the fusion between
religious scruples and Aristotelian pragmatism that characterizes theological-
secularist thought. Splitting off secular law and government from the Church’s
spiritual jurisdiction was not just a concession to power; from the internal stand-
point of Church theology, it was a way of “hiving off”® functions that, because
they had to rely on faulty human judgments, profaned the law. It was a dirty job,
but someone had to do it, and to maintain clean hands, that someone had to bea
nonreligious (secular) authority. This was the pragmatic solution that secularist
theology offered in response to the practical problem of reconciling the standards
of the divine (which would not countenance erroneous convictions) with the need
for effective crime control and law enforcement (which require that some errone-
ous convictions be made).

There was, of course, a serious problem with this “solution,” reflected and par-
tially concealed in the double meaning of “profane.” The legal procedures that de-
viated from sacred law were not just separated from the realm of sacred law, but
they were in direct violation of its impossible standards—standards which were,

as a practical matter, impossible to meet. They allowed judgments to be rendered
on the basis of merely probable, imperfect knowledge; they allowed erroneous
judgments; they permitted innocent people to be tortured, imprisoned, convicted,
and put to death. They were thus, in every sense of the word, profane. Yet, they
were necessary, and not just on pragmatic but on religious grounds. This was the
paradox of secularist theology: Secular law was both religiously necessary (or crime
would go unpunished and aggression would be unbridled) and necessarily profane
(for mistakes would have to be made, and innocent heads would roll). Secular
law, as conceived by the Christian architects of the new criminal law, was thus
both transgressive and normative, both violative of and justified by religious law;
indeed, it was religiously mandated. It was authorized by Church doctrines, such
as the newly canonized doctrine that no crime should go unpunished. Yetithad to
be differentiated and cabined off from the spiritual law. Somehow secular law was
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both religious and nonreligious; both consistent and inconsistent with religious
law. If one thought too hard about it, contracting out the dirty work might not
have seemed like an adequate solution to the problem of reconciling the standards
of divine justice with the human need for effective law enforcement and human
cognitive failings. After all, the dirty work was still being done and still being coun-
tenanced by the Church and church law. But for the most patt, one didn’t have
to think too hard about it.* It was possible to deny that secular law was profane,
in the normative sense, while acknowledging its profanity in the nonpejorative
sense in light of its seeming necessity and religious justification—a form of de-
nial made easier by the fact that the favored linguistic convention for referring to
the nonsacred domain from early Christian times was to call it “secular,” which
never carried quite the same sting as calling it “profane.” (“To secularize” is not
“to profane.”)

For all its inadequacies, the theological argument for secular legal authority was
eagerly embraced by a Christian public desperate for a solution to the problem of
ineffective law enforcement. In a classic Aristotelian moment, both the laity and
the clergy welcomed the use of the public utility doctrine to justify secular legal au-
thority on ostensibly religious terms. Indeed, the doctrine was extended to justify
changes in the legal procedures of courts in the ecclesiastical realm as well.

For centuries—going back to the original formation of the ecclesiastical realm
as a body of religious clerics, formally organized and separated from the Christian
laity—the Church had maintained its own “spiritual courts,” which followed the
legal procedures and substantive rules prescribed by canon law. Indeed, canon law
got its start as a collection of rules and bylaws adopted by the Church to “define
and determine the organization of the Church and the conduct and duties of its
members”—that is, of the clergy.®® This original focus on the administration of
the Church is reflected in the titles and subtitles of the first Church lawbooks,
compiled in the fourth and fifth centuries, which announce the subject matters
covered by canon law, such as:

. Ordination, Orders, the life of the Clergy.

- Monks, nuns, widows, public penitents,

. Church courts, trials, accusations, etc., councils, church property.
. Liturgy, Baptism.

. Marriage, sins of the flesh, murder.

. Duties and moral conduct of clergy and of laity.

N WA N
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7. The Crown.

8. Theological questions.
9. Heresy.

10. Idolatry.%

As these headings reveal, the original collections of Church canons were essentially
rulebooks for the clergy, containing the operating instructions for how to qualify,
behave, and perform one’s duties as a cleric and how to run the day-to-day af-
fairs of the Church, Writing of the character that canon law assumed more than

1,000 years later, during “the long period from the Reformation to the Second

Vatican Council,” Chatles Donahue has described it as “basically an administra-
tive law, parceling out powers and functions, largely among clerics, with papal
power increasingly exercised by the Vatican bureaucracy.”® Minus the Vatican
bureaucracy, this is a fairly accurate description of what canon law was like from
the beginning: an ecclesiastical law, in the strictest sense, or as Donahue put it, the
“administrative law” of the Church, comprising the rules that govern its internal
affairs and the conduct of its officers.

Necessarily, this administrative law encompassed matters of both great and little
theological import (from heresy to housekeepers)® and concerned the conduct of
the laity as well as the clergy (since the clergy’s regular duties include guiding and
ministering to the laity, for example, in the officiation of marriages). As a result,
the division of labor between ecclesiastical law and secular law would never be per-
fectly neat. There would always be overlaps between spiritual and secular law, and
the management of conflicts of law and contests over jurisdiction would become a
major leitmotif of canon law and Church history.%

Given the overlap between ecclesiastical and temporal jurisdictions, it is per-
haps not surprising that, at the same time that the Church developed justifications
for secular legal procedures to prosecute crime more effectively than traditional
canon law allowed, it also enhanced its own prosecutorial powers. The authoriza~
tion of less stringent standards of proof and procedural protections in the secular
courts was only one of the procedural innovations of the new criminal law; most
of the others consisted of modifications of the substantive and procedural rules
employed by the Church’s own legal tribunals. Fraher’s work traces how the very
same doctrine of ne criming remaneant impunita that justified the circumvention
of traditional canon law by the secular city-states also served to justify the circum-
vention of canon law procedural requirements by the ecclesiastical courts and the
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Church hierarchy itself.” In the first case, canon law authorized another body of
law (the ius commune, or common law, of the city-states) to deviate from it; in the
second case, canon law in effect authorized itself to deviate from itself, The inquisi-
tion, after all (one of the chief elements of the new criminal law) was a religious,
not a secular, institution. Like the public utility doctrine that was used to justify
it, the inquisition procedure was initially used to deal with “wayward” or “crimi-
nous” clerics” (as much to avoid outside proceedings against them as to restore
discipline to the clerical order).”

Just as the use of secular law was rationalized by the Church, the employment
of new procedures by the Church’s own legal institutions was justified as an “ex-
traordinary measure” required to meet exigent circumstances.”® And just as the
use of the term secular helped to finesse the profane character of state law (pro-
fane because it violated the requirements of the traditional spiritual law, permit-
ting the conviction of innocent people), the public utility doctrine and similar
doctrinal innovations within canon law”™ helped to finesse the profane character
of law in the ecclesiastical realm. Although the changes made in canon law and
secular law were recognized to deviate from sacred law, they were not explicitly
deemed by mainstream Christians to be “profane” (particularly when the stakes
were relatively low but even when the stakes were high-—as Helmholz observed of
a later period, “[f]ew men argued that a judge risked eternal damnation merely
by allowing temporal courts to hear disputes between two parsons over which one
was entitled to tithes” ™).

The development of the new criminal law was just one episode in a long his-
tory of movements back and forth in Christian thought between a strict adherence
to a sacred law that highlights the inadequacy of human judgments and a laxer
approach, which stresses the adequacy of human judgments as measured by the
pragmatic standards of social utility and necessity. The tension between these two
approaches, the purist and the pragmatic, was reflected historically not only in the
split between the temporal and spiritual realms but within each realm as well. On
the spiritual side, ecclesiastical courts deviated from sacred law every bit as much
as the secular courts did, even as these deviations were enshrined in canon law,
On the secular side, the recognized temporal power was always viewed (from the
point of view of Christian theology) as part of a larger spiritual whole. Throughout
centuries of changes in the form and the seat of temporal power, and notwith-
standing the multitude of secular political regimes that coexisted with the Church
at any one time, the theory that held until well into the modern period was that
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kingships were divinely ordained and as much a part of Christendom as the pa-
pacy.”® A divinely ordained kingship is by no means a theocracy (neither is the
papacy). Yet it is divinely ordained. As the secular branch of government, it repre-
sents not the antithesis but rather the counterpart to the spiritual jurisdiction of the
Church, both being part of a single integrated political (and religious) system. That
being the case, the legal systems of the temporal powers could never be conceived
of as wholly lacking in spiritual content or wholly removed from the Church and
its ecclesiastical jurisdiction. The law of the king was, in theory, no less beholden to
God than the law of the Church; no less expressive of God’s will than the law of the
Church; and no less a function of God’s design than the law of the Church. Secular
law was differentiated from religious law not on the grounds of not being part of
the divine order but, rather, on the grounds that secular and religious law served
different practical (religious and political) functions and had different (religious
and political) jurisdictions presided over by different (religious and political)
institutions and rulers.

This is not to deny the existence of overlaps in the functions, jurisdictions, and
personnel of the two suborders. In fact, the overlaps were significant. As enumer-
ated by Richard Helmholz in his discussion of Church law and secular law in Eng-
land, there were three different ways in which spiritual and secular law overlapped:
(1) “[TThe persons subject to the jurisdiction of the ecclesiastical and the common-
law courts were, roughly speaking, the same”—to wit, subjects of the king, virtu-
ally all of whom were Christian after the expulsion of the Jews from England in
1290.77 (2) “[TThere were several areas of human life where the law of the Church
and the common law of the realm both claimed exclusive jurisdiction.””® Finally,
(3) “[M]any clerics served as judges in the early common-law courts [and] were
in fact mainstays of the system.”” Scholars have tended to focus on the conflicts
between Church and State produced by their overlapping jurisdictions (e.g., “If a
man punches a parson in the nose, is that a case of assault and battery, or is it the
religious offense of impugning the Church’s authority?”*). But underlying these
conflicts is a basic unity between the temporal and spiritual realms. Even when
genuine conflicts of law and contests over jurisdiction arose between the two legal
systems, the two remained part of a single unified system, specialized parts of a
single unitary (religious and political) whole.*

This is equally true of the two different secular law systems that evolved in the
emerging states of continental Europe and England, civil law and common law
(and equally true of the periods both before and after the Reformation.).” Civil
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law and common law, each a species of secular law, were alike not only in their
secular but also in their indelibly religious (Christian) character and their rela-
tionship to Christian religious law. At once apart from, and a part of, the Church’s
spiritual law, unquestionably subject to God’s law (which at once was and wasn’t
the same thing as the spiritual law), civil law and common law both expressed the
paradoxical quality of secular law in secularist theology. Like the new criminal law
enacted by the medieval city-states, civil law and common law each embodied the
characteristically secular commitment to effective law enforcement, which, be-
cause it required the exercise of human judgment, had to deviate from (and liter-
ally “profane”) the purity of sacred law. Yet each of these secular legal systems also
incorporated norms (e.g., the values of due process)* that cut against the need for
effective law enforcement and expressed concerns about the fallibility of human
judgments that were clearly derived from Christian theology and canon law.

Taken together, as the indivisible though differentiated whole that they were,
the various legal regimes of Europe and England gave institutional form to the pre-
vailing secularist theology that recognized, yet sought to justify, the profane char-
acter of law on religious grounds. Underlying the diversity of temporal and spiritual
jurisdictions produced in Western Christendom was a unifying theology, a set of
religious arguments supporting the institution of secular political authority and
secular forms of law alongside the Church’s own courts (which themselves would
be licensed to exercise temporal forms of power).

Similar theological arguments have served to justify similar legal arrangements
in other religious cultures. One notable example is Jewish law, which produced a
version of a secularist theology that replicates {or anticipates) Christian secularist
theology in every critical respect. Notwithstanding the different purposes served
by secularist theology in Jewish and Christian thought, and notwithstanding the
differences between the situation and content of Jewish and Christian systems of
law, the similarity in their respective orientations toward secular legal authority
is striking. It strongly suggests that secularist theology is not unique to Christian~
ity and the complex system of Buropean canon, common, and civil law but that
it rather reflects more widely shared beliefs and concerns. |

Jewish Law

Undeniably, there are crucial differences between the legal systems of Western
Christendom and Jewish law. One obvious difference stems from the fact that Jews
lacked political and legal sovereignty for most of their history, which meant that
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the power of their legal institutions was greatly circurnscribed. Most of the devel-
opment of Jewish law (which consists of the law of the Torah and the halakha, rab-
binic interpretations of the law of the Torah, compiled in the Talmud) occurred
in the context of political exile, at the sufferance of host states that intermittently
accorded Jewish communities a measure of autonomy to operate their own politi-
cal and legal institutions.®

Perhaps the most oft-stated (and often overstated) difference between Christian
and Jewish law stems from Christianity’s antipathy to Mosaic law and the “legal-
ism” of the Pharisees.?® According to longstanding (Christian) tradition, the basic
break with Judaic law announced by Christ in the Sermon on the Mount served
to elevate the moral content and appeal of Christianity over the exclusive particu-
larism of the Jews.® According to others, less critical of the Jewish tradition, the
break with jewish law resulted in a diminishment of the legal content of Christian
theology as well as the impoverishment of the theological content of Christian
canon law.”” Charles Donahue speaks for this view when he observes that, although
“Christianity was an offshoot of Judaism, a religion that has a great penchant for
law,” and although “Christianity quickly became associated with Roman culture,”
another culture with “a great penchant for law,” Christianity itself exhibits no pen-
chant for law.®® According to Donahue, the fact that the fathers of Church law used
the Greek word kanon, suggesting a technical rule, to refer to their statutes, rather
than nomos, “a word redolent of overarching philosophical ideas,”® reflects the
fact that canon law, unlike Jewish law, never was and never would be “redolent of
overarching philosophical ideas.”®

Donahue’s view is surely exaggerated (canon law is hardly devoid of theological
content), but it is certainly true that canon law has historically played a smaller
role in Christian theology than religious law plays in the theology of many other
religious traditions, for example, Judaism and Istam. (The Hindu religion might
be another case in point.”") Jewish law indeed is suffused with philosophical ideas,
and law is the medium in which the greater part of Judaism’s theological, moral,
and political ideas have been expressed,” which makes it quite different from
Christianity in crucial respects.

This difference in the respective contents and functions of canon law and Jewish
law reflects another basic difference: Judaism never produced a specialized clerical
order comparable to the Christian clergy. Canon law, as we have seen, was in the
first instance the law of the clerical order, the administrative law of the Church,
ecclesiastical law in the strictest sense. In Judaism, because there is no cc_)mparable
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division between clerical and lay orders, religious law in the Jewish conception
could not possibly serve the same functions or have the same character as canon
law. Lacking an organized Church, there could be no truly ecclesiastical law in Ju-
daism. In the Christian conception, the fundamental division is that between the
laity and the clergy, and out of that initial distinction, the differentiation of tem-
poral and spiritual legal jurisdictions emerges. In Judaism, by contrast, the distinc-
tion between spiritual and temporal law is not based on a distinction between alaw
for the clergy and the law for the laity, for there is no comparable social distinction
drawn between the two. The crucial distinction in Judaism is not that between a
law for the clergy and the law for the laity but, rather, that between a law for Jews
and a law for everyone else.

Based on biblical scripture, rabbis developed complex doctrines concerning a
law for non-Jews, even though, lacking political sovereignty and power, they had
neither the means nor the intention of enforcing that law. The so-called Noahide
law, derived from the “Seven Commandments of the Sons of Noah,” applies to all
humankind (and is sometimes equated with “natural law”).>> Extensive discus-
sions of the legal obligations of non-Jews took place under the rubric of this Jewish
law doctrine. And in the same fashion, extensive discussions of the obligations of
Jews to follow non-Jewish law took place under the rubric of the Talmudic doc-
trine of dina de-malkhuta dina (literally “the law of the kingdom is the law,” often
translated as “the law of the state is the law”).%

Although the interrelationship of these two doctrines is disputed by rabbinic
authorities, together they reflect the core ideas of what I have called secularist the-
ology. These include (1) a mindfulness of the unreliability of human judgments,
stirred by a religious awareness of the gap between the human and the divine;
(2) a sense of the consequent profanity of human justice (and profanation of di-
vine justice) that results from the unreliability of human judgments; (3) a sense of
the inefficacy of divine justice in the temporal realm due to the procedural barriers
erected by sacred law to prevent miscarriages of justice; (4) an appreciation of the
great human need for effective means of law enforcement and the practical value
and utility of legal mechanisms for circumventing the stringent sacred law; and
(5) a corresponding sanction for the development of distinctively secular forms
of justice, designed to circumvent the procedural barriers to effective law enforce-
ment imposed by sacred law. As in Christian theological secularism, these ideas
gave rise to a complex, variegated system of multiple legal jurisdictions and types
of law, some of which are deemed “secular” or “temporal” and others of which are
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deemed “sacred,” “Jewish,” or “religious,” although all of them are recognized and
authorized by Jewish law.

The first cutin Jewish law is the distinction drawn between a law for the Jews and
a law for the gentiles. According to the traditional rabbinic understanding, God
prescribed law for all of humanity, but Jews alone were bound by the additional
commandments of Sinaitic, or Mosaic, law (the law of the Torah) because only
Jews had entered into the special covenant with God to be so bound.* Everyone
else was subject to the less demanding Noahide Code. The Noahide Code, in the
traditional Jewish understanding, contains six basic commandments against idola-
try, blasphemy, sexual offenses, bloodshed, theft, and eating the flesh of a living
animal. The final, seventh, commandment of the Noahide Code is dinin, variously
defined as the “obligation to enforce the other provisions of the Noahide Code by
appointing judges and other law enforcement officials”® or, alternatively, as the
obligation to “establish[ ] an ordered system of jurisprudence for the governance
of financial, commercial, and interpersonal relationships.”*’

The halakhah contains extensive discussions exploring the meaning of Noahide
law and the respective obligations of Jews and gentiles to obey one another’s law.
As Suzanne Stone has remarked, “[t]his large corpus of Jewish legal material defin-
ing the obligations of non-Jews who, by and large, are unaware of the existence of
the doctrine and who are, in any event, not accountable to Jewish legal authority is
to contemporary eyes no doubt strange.”® That this is so is no doubt a reflection
of the modern tendency to equate “real” law with law that is enforceable—a ten-
dency that reveals our own secularist bias, Real law, we tend to think, is law that is
enforced by real authorities with real power—that is, states or political institutions
like the Vatican, which command the power of a sovereign state, not institutions
like the rabbinic courts of the stateless Jews, which clearly lacked the power to
subject non-Jews to their law. '

But this way of thinking seems cleatly to miss the point of the doctrine of
Noahide law, in particular, the commandment of dinin, which is precisely a call
for non-Jews to establish their own system of law, their own rules of contracts,
property, and torts, and their own tribunals to apply and enforce these rules of
law. According to the rabbis’ own understanding, Noahide law is not supposed to
be enforced by the Jewish courts. Indeed, the question raised by the interpreters
of the halakha was not how or whether they could apply the law of the Noahides
to the Noahides (i.e., non-Jews) but, rather, how or whether they should, in some
circumstances, apply the Noahide law to Jews. Similarly, the doctrine of dina de-
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malkhuta dina (the law of thekingdom is the law) was elaborated to settle questions
concerning whether and when Jews had an obligation to follow the law of the land.
Rather like the Christian principle of “rendering unto Caesar what is Caesar’s,”
the doctrine of dina de-malkhuta dina served in part to justify Jewish submission
to the authority of non-Jewish law—on the grounds of Jewish law—even when
that submission entailed the abrogation of certain principles of Jewish law.” In
this respect, the doctrine was clearly functioning to rationalize pragmatic conces-
sions to superior political power. But this was not the only, or even the primary,
function of the doctrine of the law of the king.'® As scholars like Chaim Povarsky
have shown, by marking a boundary line between the jurisdictions of Jewish and
non-Jewish law, the doctrine also served to define and protect a sphere of Jewish
legal and political autonomy, safeguarded from incursions by outside law.'”* Most
of the applications of the doctrine had the effect of supporﬁng the authority of the
rabbinic courts (and other Jewish political institutions) and Jewish law. And even
when conflicts of law led rabbinic authorities to apply the doctrine to support the
law of the “king,” the authority of the rabbinic courts was enhanced inasmuch as
they were able to present themselves as the ones granting deference to the secular
authorities on the basis of Jewish law.!%?

Clearly, what is going on in the elaboration of these doctrines is the articulation
of a complex division of legal authority and jurisdictions, defined and authorized
by Talmudic law, much like the theory of multiple legal jurisdictions found in
Christian theology and canon law. As in the Christian case, the religious authorities
(the rabbis) are conceived of, by Jewish law, as the fundamental legal authorities;
and as in the Christian case, these fundamental legal authorities are understood to
be the ones to have carved out space where other forms of law are allowed, indeed
required, to operate. In theory, then, the deference accorded by Jewish law to other
legal systems does not reflect its ineffectiveness; rather, paradoxically, it reflects its
fundamental authority.

Asinthe Christian case, the structure of the system of different legal jurisdictions
and bodies of law recognized by halakha is complex. A seemingly simple dichotomy
between religious and nonreligious law gives way in each case to the elaboration of
not just two, but multiple, jurisdictions and systems of law. In the Christian case,
as we have seen, the basic bifurcation of temporal and spiritual realms was com-
plicated by the Church’s assumption of secular powers for itself. On the grounds
of public utility, necessity, and the need for extraordinary measures to be taken to
enforce the law, the ecclesiastical courts enacted a new “spiritual” law in the twelfth
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century alongside their authorization of a new secular law. The new spiritual law,
which closely resembled secular law in its relatively lax procedural requirements
and standards of proof, was explicitly conceived as a form of emergency law. Tt
was only on the grounds of its emergency powers that the ecclesiastical authorities
were thus permitted to deviate from (i, violate) the traditional sacred law. The
result was that Christian theology sanctioned not just two but three kinds of law:
() the temporal law of the state (be it civil or common law, a kingdom or a repub-
lic); (2) the original spiritual law of the Church, a supposedly pure embodiment
of the sacred law combined with a purely administrative law to govern the affairs of
the Church; and (3) the emergency “spiritual” law, which was in essence a form of
temporal law, designed to serve temporal needs, administered by the Church and
the ecclesiastical courts. ‘
Jewish law likewise complicated the basic distinction between Jewish and non-
Jewish law, ultimately producing a typology of not just three but four types of
law authorized by Jewish law. The fact that Jewish law defined four types of law
rather than just the three authorized in the Christian conception reflects the fact
that Jewish law, unlike Christian law, subdivides law by peoples or nations in addi-
tion to subdividing it according to spiritual as opposed to temporal functions. In
the Christian conception, there is no recognition that different peoples or nations
might have— or should have—-their own legal systems. Implicitly, the Christian
theology of law assumes that everyone is Christian or at least subject to the law of
Christian people. Even temporal law, in the Christian conception, is conceived of
as a part of the larger Christian body politic: The divinely ordained king is, pre-
sumptively, a Christian king subject to the law of God and the Church (even if the
Church exercises its authority in part by deferring in some areas to the jurisdiction
of the king). By contrast, Jewish law, as we have seen, posits that Jews and non-Jews
each have their own separate legal systems. The distinction between Jews and non-
Jews is independent of the distinction between religious/spiritual and temporal/
secular domains. Thus it is that four, rather than three, different types of law are
elaborated in the halakha: (1) the sacred law of the Torah, or “pure Jewish law,” 103
which is the law supposedly administered by the rabbinic courts for the Jewish
people in ordinary nonemergency circumstances; (2) the “law of the king” (or law
of the state), sanctioned by the doctrine of ding de-malkhuta dina, understood to
apply to both Jewish and non-Jewish kings/states; (3) the Noahide law, conceived
of as the law of the gentiles, although on some accounts it is construed as a uni-
versal law to which Jews also are subject (in addition to being subject to Sinaitic,
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or “pure religious,” law); and finally, (4) a special form of rabbinic law, endowed
with the same procedural flexibility as Noahide and state law, authorized to be ex-
ercised by the rabbinic courts in cases of emergency, where exigent circumstances
demanded the exercise of exigency powers.

Save for the additional wrinkle of the distinction drawn between Jewish and
Noahide law, it should be clear that this complex structure of multiple forms of
law almost exactly replicates the crucial features of the legal system enshrined in
Christian theology. Both systems feature a pure religious, or sacred, law, which on
the one hand is supreme over all other forms of law, but on the other hand is lim-
ited by its own decree to the jurisdiction of the religious courts, which is separated
(again by its own decree) from the jurisdiction of secular rulers and secular law.
The systems further paralle] each other in their recognition and authorization of
a secular law, administered and enforced by a secular state and its secular courts.
In both the Jewish and the Christian conceptions, secular legal authority, inde-
pendent of the jurisdiction of the religious authorities, is not merely tolerated but
regarded as necessary and divinely ordained to serve the most basic human needs.
Finally, there is an almost exact parallel in the assumption of “emergency powers”
by the religious legal authorities sanctioned by the Jewish and Christian traditions.
In both cases, religious courts are licensed to deviate from the “pure religious law”
on the grounds of exigent circumstances, utility, and necessity (a development that
greatly complicates the basic distinction drawn between spiritual and temporal
power). Like the ecclesiastical courts, rabbinic courts were authorized to use their
“exigency powers” to devise and implement an “extralegal,” efficacious system for
enforcing the law—when “exigent” circumstances made such a need for effective
law enforcement necessary.*™ Thus it was that the basic distinction between two
types of law—secular and spiritual—gave way in the Jewish case to three, factoring
in the two different types of rabbinic law that could now be exercised under the
jurisdiction of the rabbinic courts.

All that distinguishes the Jewish structure of multiple legal systems from the
Christian structure is the additional distinction that Jewish law draws between a
law for the Jews and a law for the rest of the hunanity, the gentile “sons of Noah,” a
body of law that is not just nonreligious in character but also (a very different thing)
non-Jewish. In tandem with the doctrine of dina de-malkhuta dina, the doctrine of
Noahide law reflected more than a grudging recognition of non-Jewish law. To-
gether, the two doctrines define an essential role for secular law and (either Jewish
or non-Jewish) secular rulers.
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If the structure of the various legal systems sanctioned by Jewish law resembles
the structure of multiple legal systems enshrined in Christian theology and canon
law, as it surely does, the question remains whether the rationales provided for this
structure in the Talmud resemble the core ideas of the secularist theology found in
the Christian tradition. It seems clear that the development of all of these Talmudic
doctrines was fueled, at least in part, by the fact that sacred law, the “pure Jewish
law” of the Torah, the Sinaitic or Mosaic law, as it is variously called, frustrated
the purposes of law enforcement. Not only did biblical and rabbinic law require
two witnesses to prove a crime and obtain a conviction, but it also required that

criminals be warned of the legal consequences of their actions prior to committing

their bad acts. In the case of a murder, for example, the murderer could not be
convicted unless someone—a victim or a bystander—had cautioned him against
it. It was readily perceived that these biblical rules made it virtually impossible to
obtain convictions; indeed, that was their evident function. The criminal law of the
Jewish Bible was seen to be a “system of exceptional leniency to the accused.” 1%
According to traditional understanding, it would allow penalties to be imposed
“only in cases of the most serious and egregious violations, when the evidence of
guilt approaches certainty as close as is humanly possible.” % In the case of capital
crimes, Sinaitic law created “elaborate procedural barriers to the imposition of
capital punishment” that did not exist in Noahide law (as that law was construed
in the Talmud).'” The upshot was that “the Torah’s procedural and evidentiary
rules make it almost impossible for the death penalty to be imposed”'%®—one of
the marks of distinction between it and the morally inferior (but perhaps practi-
cally superior) Noahide law.

For pressing practical reasons, then, rabbinic law, like canon law, was com-
pelled to grapple with this system of “exceptional leniency,” which essentially pre-
cluded the enforcement of its own legal code. The rabbis’ practical solution to this
problem was the now familiar strategy of “supplementing” the pure religious law
with alternative legal systems of law, which are authorized to follow less stringent
(and less lenient) procedural rules. Indeed, what Noahide law, the secular law of
the state or the king, and the emergency law of the rabbis all have in common is
precisely the license to disregard the traditional evidentiary rules of the Bible, such
as the two-witnesses and caution requirements. What distinguishes “the Sinaitic
judicial system,” ' or “pure Jewish law,”"° from all of these other kinds of law is
that it is the one legal system that does not permit judgments to be made absent
perfect (or at least near perfect) proof. Conversely, all three of the legal systems
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other than the “pure” Jewish religious law of the Torah were depicted. by
binic tradition as ones that were ready and able to punish crime “even when the
evidence is less than perfect and when the offender is driven by motives other;tﬁan'
rebellion against God.” ! o o

The questions, then, are what was the reason for instituting the procedural and
evidentiary barriers in Sinaitic law, and what was the reason for allowing Jews and
non-Jews to follow and enforce less stringent procedural regimes according to Jew-
ish law? And do the rationales provided by Jewish legal authorities resemble the
rationales found in Christian theological secularism? As Suzanne Stone has noted,
the institution of procedural barriers in Sinaitic law “reflects certain assumptions
about . . . the nature of divine justice that Jews are commanded to emulate,” 112 She
also notes that “the scriptural authority to dispense with Sinaitic procedure®—by
instituting and following alternative legal regimes—"has proved altogether elu-
sive.”!** According to Enker, the system of procedural stringency and “exceptional”
leniency found in the Sinaitic law expressed the underlying rabbinic attitude that
“[i]f these requirements yield the result that most violators of God’s law will not
be punished, so be it. God can and will, it is firmly believed, see to their deserved
punishment.”!!* This, of course, is essentially the same as the position taken by
Augustine and other Church fathers.!!” In both cases, it demonstrates an awareness
and an acceptance of the fact that sacred law lacks practical efficacy in the temporal
realm (and a corresponding faith that justice will be meted out in the afterlife).

What, then, justified the adoption of practical alternatives to this sacred le-
gal regime? One theory, favored by Stone, holds that the judicial powers of the
king, the judicial powers of gentile rulers, and the emergency powers of the Jew-
ish courts, sanctioned by Jewish law, all stem from the same source, namely, “the
extension of the provisions of the Noahide Code to Jews.”!!S According to this
rabbinic theory, the principle underlying the original establishment of a Jewish
monarchy was that the Jewish people were henceforth to be a “nation like all the
nations.” This implied an abandonment of the earlier ideal that the Jews would be
holier than other nations.

If “before Sinai, the Noahide Code governed all humanity,”"” Sinaitic law
reflects the “additional obligations” that “the Jewish people took upon them-
selves . . . at Mount Sinai—to be a nation of priests and holy people.”''® Had the
Jews lived up to their covenantal obligation to be holy, a temporally enforced law
would have been unnecessary for them. It would be unnecessary because a truly
holy people would obey the law without the threat of penalty; a truly holy people
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would voluntarily obey the sacred law. But because the Jews had refused to be holy,
coercive enforcement mechanisms in the temporal world were necessary to uphold
the law. Thus, the doctrinal innovations authorizing secular, gentile, and emer-
gency law were motivated in part by a perception of a need for law and order in the
temporal realm, a need created by the unholiness of Jews and non-Jews alike.

But—and now a familiar series of practical problems begins to form-—effec-
tive mechanisms of law enforcement necessarily rely on human judgments, which
the rabbis were suitably wary of. The problem then (as in the Christian case) was
not so much the bad guys (the lawbreakers) as it was the good guys (those who
would enforce the law). The solution to the good-guy problem, such as it was, was
to impose procedural obstacles to rendering convictions without adequate proof,
which, for all practical purposes, came close to preventing convictions from being
rendered at all. This, of course, exacerbated the bad-guy problem. The solution
to the bad-guy problem clearly called for something else: effective means of law
enforcement. This produced the good-guy problem. Thus, the two problems and
solutions cycled endlessly throughout Jewish law.

The institution of procedural barriers, the solution proposed in Jewish law to
the good-guy problem, reflects the belief that divine omniscience is indispensable
to divine justice and the corresponding view that human knowledge is inherently
uncertain and unacceptably prone to mistake, Stone provides strong support for
the view that this is the rationale behind the exceptional leniency of Sinaitic law,
noting that:

the rabbis were aware that the hardest part of dispensing justice for a human court is the
finding of facts. The two-witness rule is designed, according to the internal viewpoint
of the Talmud, to assure thorough investigation of the facts so as to arrive at the truth.
The procedures thus assure that judges will not find themselves guilty of judicial murder
through an error in judgment or through acceptance of false testimony.'®

This is a powerfully direct statement of what is at risk in the human enforcement
of law: the violation of the sanctity of human life and sacred law— profanity in the
fullest sense. It is, by the same token, a clear statement of the link made in rab-
binic thought between the religious consciousness of the gap between divine and
human cognition and the perception that human legal institutions are necessarily
profane.

The basic justification supplied for adopting the various secular legal regimes,
and dispensing with the strict procedural requirements of sacred law, was the need

THE PROFANITY OF LAW

for law and order. Kingships, whether Jewish or non-Jewish, 'are"mldé‘rst@
have been instituted for the worldly purposes of maintaining the Peac'egﬁa oo
tecting the social order—not the higher purpose of achieving holinéss'thiatidig.
nifies Sinaitic law (in fact, just the opposite) but a divinely sanctioned purposge
nonetheless. The guiding principle of the kingship in both }ewish“aﬁ‘db Chl’lsl‘;la;:l
traditional conceptions is the social good, which is measured by.the Standards
of public necessity and public utility.’2 (The receptivity of this traditioﬁ to A,ns—
totelian ideas should now be clear.) Likewise, the basic purpose of Noahidgiaw
and the exercise of emergency power by the rabbinic powers is to preserve: the
peace and protect the basic social order.!” Each of these forms of law is ;f;rm
of secular law, necessitated by the fact that human behavior is no? perfectly h;)ly
(the bad-guy problem) combined with the fact that human beings lack the cogni-
tive perfection necessary for the proper enforcement of divine law (the good-guy
problem). Thus it was that, according to Jewish tradition, the Jewish kingship first
was instituted when it was conceded that the Jewish people would be “a nation like
other nations”—that is, a nation of both bad guys and good guys (both of whom
could end up with blood on their hands) rather than the nation of priests and holy
people envisaged by the covenant.

There is thus a basic dichotomy in the rabbinic conception between a worldly
realm of government and law, which includes both Jewish and gentile states, and
another realm that is dedicated to the relationship between man and God, The
first realm is a secular one, not in the modern sense but in the traditional sense
of a realm that is separated in function, purpose, and institutional form from the
“purely religious” realm. Its function is to deal with “the day-to-day concerns of
law enforcement and the protection of the social order.” 22 Its purpose is to achieve
peace, tranquility, and the public good. Its institutional form is the political state.
As in the Christian conception, the “nonreligious” or not “purely religious” realm
is differentiated from the sacred realm on the basis of its concern with social needs
in the temporal world, in particular, the need for social order, which requires ef-
fective mechanisms of law enforcement. And again, as in the Christian case, the
need for a realm of law apart from the sacred is generated by the necessary inef-
ficacy of sacred law in the temporal realm. As Enker summarizes the rationale
underlying the creation of a secular realm in Jewish thought:

judicial restraint is tolerable, even welcome, with regard to violations of those religious
laws that primarily concern mar's relation to God. But homicide, and other crimes
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between man and man destructive to the social order, require a more aggressive stance.
These crimes must be punished even when the evidence isless than perfect and when the
offender is driven by motives other than open rebellion against God.'?

In other words, publicae utilitas intersit, ne crimina remaneant impunita—in the
interest of public utility, no crime should go unpunished. It is the same pragmatic
argument, with the same Aristotelian flavor, offered to justify the exercise of secu-
lar legal authority by Christian theology in the twelfth century.

Such rationales reflect concessions to the failings and imperfections of human-
ity—failings that, Jewish law was compelled to recognize, afflicted Jews as well as
non-Jews. The Jews would not, after all, answer to a higher standard, at least not
consistently; they would instead be like all the other nations. If there is a principle
of universalism here, it is a pessimistic universalism grounded in universal human
shortcomings.

The flip side of such pessimism, however, is a sympathetic appreciation for the
human condition in the merely mortal world. Such an appreciation is poignantly
expressed in the following justification given by the fourteenth-century Jewish ju-
rist, the “Rashba,” for the emergency jurisdiction of the rabbinic courts:

This [the authorization of the courts’ emergency powers] is in order to preserve the
world. For if you issue decisions based exclusively on the law as given in the Torah, and
rule in questions of torts and such only in accordance with this law, why then society
would be destroyed, for we would need witnesses and forewarning. As the Talmud says,
“Jerusalemn was destroyed because they established their decisions only in accordance
with biblical law.” 12

This is a truly breathtaking formulation of the principle of practical necessity as a
justification for temporal law. Not only is the sacred law too good for this world;
its application would actually result the world’s destruction! To put it the other way
around, if human beings are not good enough for the sacred law, then the sacred
law is not good enough for human beings. Far better is the law of temporal human
institutions, applied by human beings, which, imperfect as it is, is better suited,
and more adequate, to the human situation.

Itis hard to imagine a more powerful statement of the principles of social utility
and necessity that justifies the application of nonideal standards and procedures
to a nonideal world. This understanding of human need as being at odds with
sacred law is amplified by the rabbinic understanding of the nature of the “emer-
gency” that justifies the rabbis’ own use of “extraordinary” powers. In theory, the
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rabbinic courts’ use of their exigency powers in circumvention of the ideal sacred
law is strictly an “emergency measure.” ** In practice, the emergency never ends
The implicit theory seems to be that life, the human condition itself, is the emer—-
gency. The startling insight here is that sacred law would be destructive of this
world and destructive of human life. The corresponding conclusion is that profane
law—-which entails the commission of “judicial murder”—is necessary and useful
because, without it, the world would be destroyed.

Common Themes

It should be clear by now that the conceptions of law in the Jewish and Chris-
tian traditions represent mirror images of each other. The two traditions share
a religious consciousness of the gap between the human and divine, leading to a
mindfulness of the limits of human judgment and cognition. They further share
acommon conception of sacred law and its unenforceability in the temporal world.
To overcome the problem of unenforceability, they both generate justifications for
secular law and secular political authority, religious justifications based on human

. needs and human limitations and on the pragmatic principles of public utility

and necessity. Both are thus appropriately characterized as secularist theologies,
theological arguments for the necessity and value of secular law.

Of course, neither tradition embraces secular law without ambivalence. Secular
law, it must always be remembered, dispenses with the requirements of sacred law
and risks “judicial murder.” Secular law is at odds with the theological awareness
of the inadequacies of human judgment. Secular law is profane. So it is not sur-
prising that each tradition finds a way of defending its ideal of the sacred, while
abandoning it in practice, by projecting its image of profane law onto the “other.”
This, of course, is a well-known psychological strategy. The specific phenomenon
of Christians projecting negative images of law onto Judaism is particularly well
known What is perhaps less familiar is the corresponding Jewish tradition of pro-
jecting negative images of law onto the legal systems of the non-Jewish other. The
representations of Jewish and non-Jewish law within the halakhik tradition repre-
sent a complete inversion of the familiar stereotypes. The Jewish understanding of
the nature of Sinaitic law, reflected in the doctrines of Noahide law and the law of
the king, upends the conventional representation of Jewish biblical law as harsh,
punitive, and vengeful (“an eye for an eye”) in contrast to the merciful dispensa-
tion of the New Testament. From the Jewish point of view, it is the Jewish law of
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the Torah that is more merciful and lenient than the Noahide law of the gentiles,
not the other way around.

So here we have yet another similarity between Jewish and Christian concep-
tions of law. Not only do both endorse a profane, secular law, but they also both
engage in acts of collective psychological denial and projection, each attributing to
the other the profane form of law that it itself conceived and adopted.

These similarities between Christian and Jewish conceptions of law may seem
less startling when we recall that the practical problem which triggered the devel-
opment of alternatives to traditional canon law was, as Fraher observed, a legacy
of Christianity’s biblical and rabbinic “inheritance.” ?® Notwithstanding the dif-
ferences between them, Christianity and Judaism share a common corpus of texts,
the Hebrew Bible, and the core tenets of monotheistic faith. It is perhaps less than
surprising then that these two traditions should have generated such a similar set
of ideas about law and its relation to the sacred.

But students of other religious cultures may recognize the features of secularist
theology in their subjects as well. Consider, for example, this description of the le-
gal system of Buddhist Tibet, drawn from the work of legal anthropologist Rebecca
French. French describes the legal system of Tibet as a single polity, which is subdi-
vided into “religious” and “secular” jurisdictions, even though the entire system is
understood to be governed by religious law. The distinction between religious and
secular realms tracks 2 distinction made between two social groups: the “spiritual
seekers” or “priests” (in other words, the clerical order) and the spiritual “support-
ers” or “patrons™ (that is, the laity)."”” “Although the Tibetan canon applies to all
Tibetan Buddhists, it includes a legal code only for the spiritual seekers.” *® “[T]he

dichotomy between the religious community and the law community required a
separate and profane legal system.” "2 Yet “the sacred realm incorporates the pro-
fane even as it defines its included distinctiveness.”*® The “paradox . . . is that
even though the legal tradition was presumed to be wholly religious, the dualistic
nature of Tibetan religious culture itself actually dictated that ‘secular’ spiritual
supporter laws were of necessity different from ‘religious’ spiritual seeker laws.”**!
The sacred “world of monks [is] governed by the canonical rules of the Vinaya,”
an ecclesiastical law, while “the world of laypersons [is] governed by the laws of
the ancient kings.” > The law of the kings is classified as a form of secular law in
contradistinction to the ecclesiastical law of the Vinaya. But the content of the law
of the kings “come][s] directly from the Tibetan Buddhist canon.”'* The law of
the kings is “a secular code based on and imbued with the spirit of Buddhism.” **
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“Even though secular actors operated from secular legal codes and viewed them-
selves as distinct from religious actors, Tibet was a culture perfused with a religious
mentality, and the moral standards of the Buddha and the Vinaya reverberated
through every part of the legal system.” 35
The line drawn in Buddhist Tibet between the law of the priests and the law of
the laity is reminiscent of the distinction between clerical and nonclerical realms
in Christian canon law, while the Tibetan conception of the law of the kingdom
is reminiscent of the Jewish notion of the law of the kingdom embodied in the
doctrine of dina de-malkhuta dina, discussed earlier. Traditionally, “there were no
clear divisions between religion and the state” and “Tibetans saw religion, politics,
administration, and law as an interpenetrated whole from which it was difficult to
separate out ‘secular law’ as a particular category in the Western sense.” * The Ti-
betan term for the “law of the kings” or “state law” denotes a conception of secular
law that is more like the medieval Jewish and Christian conception of the divinely
ordained kingship than the modern Western conception of a separation between
Church and secular State.'>’
Perhaps more important than these structural similarities are the philosophi-
cal similarities found between the Tibetan Buddhist “legal cosmology” and the
understandings of law displayed in the Christian and Jewish traditions. The most
basic philosophical proposition that unites these different religious legal cultures
is the idea that humans lack the cognitive perfection of the divine {which presup-
poses the idea that the divinity is all knowing, which in turn presupposes a belief
in the divine). The core idea of Tibetan Buddhism, for example, is that “everything
we dpprehend in the world is mere illusion.”* Without ignoring the profound
differences separating Buddhist from Western thought, it is hard not to perceive
a consonance here with Plato’s conception of reality and illusion.™® Plato, too,
depicted a world of mortal beings in the grip of illusion; his cave parable presents
us with human beings whose faculties of perception are radically cut off from
metaphysical reality, which is understood to occupy a sphere that is transcendent
and inaccessible to human reason. The lesson of the parable of the cave is much
the same (and expressed in much the same terms) as the basic Buddhist belief that
“we suffer from attributing significance to the dreamlike appearances resulting
from the preconceived notions and categories that we carry with us and constantly
use to interpret the world.” *** The fundamental problem, in both Buddhism and
Plato’s thought, is that “[t]hese categories of data, acquired through our senses,
keep us ignorant of the true nature of reality.” 4!
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As Rebecca French has shown, “[t]his notion of illusion is of profound impor-
tance in comprehending the Tibetan view of reality, including legal reality.”*** It
is of no less importance in comprehending salient traditions of Christian thought,
including Christian legal thought. The idea that human perception and reason are
illusory has played its most obvious role in the development of the antirationalist
traditions of Christian thought, particularly those based on readings of Plato.'?
But the same basic idea underlies the so-called rationalist, Aristotelian traditions of
Christian thought as well," albeit less obviously. In particular, it underlies the tra-
ditional theological view, which recognizes the fallibility of human judgments and
attempts, by way of classical rhetoric or other schemes, to rationalize the modes of
human judgment without pretending that mistakes can be completely avoided. If
this “rationalist” theology has not usually been framed in the vocabulary of reality
and illusion that the mystics characteristically employed, it nonetheless rests on
the same basic insight into the fallibility of human perception and the same basic
belief in a transcendent reality.

A similar split between “rationalist” and “antirationalist” tendencies occurs in
Jewish thought and in Muslim thought, coupled in each case with a similar un-
derlying unity of belief in the fallibility of the human mind. As in Christianity, the
most obvious manifestations of the idea that reality is transcendent and that ordi-
nary perception is only a shadow of transcendent truth are found in the respective
mystical, Gnostic, Platonist, and neo-Platonist traditions of these two religions.'**
But the same basic idea—that the faculties of human reason and perception are
inherently susceptible to illusion and error—plays at least as important a role in
the normative traditions of Judaism and Islam, which, like similar Christian tradi-
tions, try to reconcile the needs of the mortal world with its inherent limitations
in the pragmatic spirit of Aristotelian rhetoric,

‘What the recurring split between rationalist and antirationalist tendencies sug-
gests is that there is more than one way of responding to the basic problem of
human imperfection. One way, which is epitomized by the mystical traditions of
Judaism, Christianity, and Islam, along with Buddhism, Platonism, and the vari-
ous schools of philosophical skepticism that erupted in ancient and early modern
thought,'*is to renounce the faculties of human reason, perception, and judgment,
and all the human practices that rely on these faculties and to cultivate a mystical
faith and a perpetual suspension of judgment about matters of this world—in
short, to withdraw from the temporal world. Another way, the so-called rationalist
one, is not to have any less faith in an all-knowing, all-powerful God or any more
faith in human perfection ™ but to eschew the mystical flight from the world and
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to struggle instead to find a way of reconciling the imperfect capag
of human beings with the requirements of both the temporal asid thz
worlds. Lo
Theological secularism is a typical product of such a rationalist or, better:
antirationalist approach.'®® Conceding that the temporal world imposes ceifain :
necessities on human beings (e.g., physical necessities, such as the need for foods
and social necessities, such as the need for protection from violence) and further

* conceding that there are inherent limits to our capacity to respond to these needs,

so-called rationalist theologies conceive of temporal power as an adequate substi-
tute for the perfect knowledge that we cannot have and as a positive requirement
of life on this earth.

Implicit in theological secularism and rationalism, more generally, are three
basic principles or intellectual attitudes, which are worth singling out. One is
probabilism, which reflects a readiness to accept mere probabilities as a substitute
for certainties. The second is the spirit of pluralism, which also follows from the
absence of certain truths. Lacking perfect knowledge, people will inevitably reach
different views about the correct way of adjudicating a case or rendering a judg-
ment. If no one has access to divine omniscience and if human cognition is inher-
ently flawed—but all we’ve got—then interpretive and normative disagreement
may have to be accepted, at least to a point. Finally, and perhaps most obviously
(though this obviousness is, I think, deceptive), theological secularism reflects the
basic intellectual attitude of pragmatism.

These three principles—probabilism, pluralism, and pragmatism—are readily
found in the various traditions of theological secularism that we have identified.
Probabilism, for example, was a central feature of the modes of proof of the canon
law, which in turn served as a model for both civil and common law.!*® Borrowing
heavily from the classical rhetorical tradition derived from Aristotle, canon law
and Christian theology took probabilistic reasoning to new levels. Probabilistic
reasoning and modes of proof are integral to other legal traditions as well, includ-
ing classical Islamic jurisprudence and Jewish law."*® But because probabilism de-
parts from the strict requirements of justice—rmere probability, after all, and even
a great probability are not the same as a certain truth—it is directly implicated in
the problem of wrongful convictions and “judicial murder.” Hence, it constitutes
one of the defining elements of the profanity of law.

The intellectual attitude of pluralism is perhaps most easily discernible in legal
traditions like Jewish law and classical Islamic jurisprudence that have historically
celebrated interpretive pluralism. Interpretive pluralism is a well-known feature
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of Jewish law. With no central authority, no pope, no state, and no higher courts
claiming infallible judgment or the right to dictate the law, Jewish law tolerated, in-
deed cultivated, differing legal opinions. Classical Islamic jurisprudence similarly
affirmed the necessity and value of interpretive pluralism.

The spirit of pluralism is clearly displayed in the doctrines and traditions that
sanction the practice of interpretive pluralism within a single legal jurisdiction
(e.g., the jurisdiction of Jewish halakha or of Muslim shari‘a law). That same spirit
is also embodied in the diversity of legal jurisdictions carved out by theological—
secularist Jaw. Again, the Jewish case is exemplary. By deferring to the law of the
gentiles and the law of the state, Jewish law was able to sustain itself. Through the
doctrines of the law of the kingdom and Noahide law, it carved out room for dif-
ferent groups and religions to have their own legal systems. That it was able to do
so and thereby acquire some measure of legal autonomy for itself from a position
of relative powerlessness, often in the face of intense hostility, is a testament not
only to the pluralist spirit of Jewish law, but also to the de facto legal and cultural
pluralism of the various states that hosted the Jewish minority.

The acceptance by imperial and hegemonic states of substate minority legal
systems—often grudging, often accompanied by ulterior motives, and often
abruptly revoked, but nonetheless a real and legally sanctioned form of legal and
cultural pluralism-—typifies the general spirit of pluralism adopted by legal sys-
tems comimitted to theological—secularist views. The spirit of pluralism is perhaps
less consistently and less clearly on display in hegemonic legal cultures like those
of Christiant Europe, Istam, and Buddhist Tibetan than it is in the legal traditions
of a stateless minority, like the Jews, But even the most hegemonic cultures have
found themselves in the position of a persecuted or exiled minority at one point or
another in their respective histories (most recently, in the case of Tibet). Because
these communities were not in the position of vulnerable minorities at the time
their legal systems were formed, the need for them to stake out space for diverse
legal subcultures was not as palpable a matter of group self-interest for them as it
was in the Jewish case:.'™ Political sovereignty, religious hegemony, and cultural
homogeneity were factors that tended to sﬁppress the presence of interpretive and
normative disagreements and to diminish the value of (and practical need for)
pluralism. Instead, they tended to favor the institution of hierarchical organiza-
tions designed to suppress pluralism (like the Catholic Church or, to a lesser de-
gree, the Buddhist monasteries).

But the differences among these different legal traditions on the score of plu-
ralism should not be overstated. Imperial legal systems had mechanisms for sup-
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pressing pluralism, but only to a point. Notwithstanding the social and political
factors that enabled them to dominate subgroups and dissenters, each and every

“one of these historically dominant legal cultures historically exhibited a substantial

d‘egree of tolerance for pluralism, both with regard to subgroups and with regard
to different schools of thought within their own religious legal cultures. One sees
this most readily in the Islamic Ottoman Empire, where cultural pluralism was
instituted in the form of the millet system."™ More broadly, as Khaled Abou El
Fadl has shown, interpretive pluralism was recognized and affirmed within Islamic
jurisprudence as an inevitable consequence of making good-faith legal interpreta-
tions. Likewise, the Catholic tradition, arguably the most antipluralist tradition of
the lot, found ways to countenance a not insignificant degree of interpretive plu-
ralism, even as it simultaneously sought to suppress adopted doctrinal and insti-
tutional innovations such as the doctrine of papal infallibility, clearly aimed at
suppressing such pluralism.'* ‘

Pluralism, like probabilism, at once reflects and conceals the profane nature of
law. Pluralism concedes the ideal of perfect justice based on correct knowledge in
exchange for multiple views of what justice requires, at least some of which are
bound to be wrong. It involves the sarme practices of judgment as probabilism and
entails the same risk of committing “judicial murder.” Both pluralism and proba-
bilism are essential ingredients of the secularist theology, which justifies taking this
risk (and thus profaning the law) for the sake of avoiding the allegedly greater risk
of “destroying the world” through judicial inaction.

Encompassing both the principles of probabilism and pluralism, pragmatism
is the overarching intellectual framework of theological secularism. Clearly, it was
pragmatic for Jews to find a way to rationalize submitting to the dominant host
states that imposed their laws on them, just as it was clearly pragmatic for canon
lawyers to find ways of harmonizing the law of the Church and the State rather
than continually challenging the State’s authority,'™ But we miss the point of the
pragmatist philosophy embodied in secularist theology if we reduce it to a matter
of making concessions to brute power solely on the basis of group or individual
self-interest. As best expressed in the Aristotelian defense of rhetoric, pragmatism

- is not simply a matter of succumbing to power in the spirit of raw self-interest and

Realpolitik, It is rather a matter of recognizing and accepting human needs and
limitations, making practical utility (rather than transcendent truth) the measure
of value, endorsing the utility of imperfect modes of knowledge. (such as proba-
bilism), and generally making the best of things as they are in the “real” world.
We seriously misconstrue pragmatism if we imagine that pragmatic judgments
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are based solely on calculations of self-interest and not on moral values. From
the standpoint of pragmatism, pragmatism is itself a moral value. The altruistic
goals of pursuing public utility and meeting social needs are as much pragmatic
criteria for actions and judgments as self-interest is. Indeed, from the standpoint
of pragmatist thought, self-interest and altruism, pragmatism and morality, are
false oppositions.

Pragmatism involves turning the mystical insight into the illusory nature of
human knowledge about transcendent values on its head. Instead of fleeing from
judgment and repudiating the human conceptual and perceptual apparatus for all
its blind spots and flaws, the pragmatist valorizes that cognitive apparatus, blind
spots and all. Without denying the faultiness of human reason and perception,
the pragmatist regards those faculties as useful tools for accomplishing social and
scientific goals.

Pragmatism, pluralism, and probabilism are features of every secularist theol-
ogy, of every theological tradition that supplies a justification for the exercise of
secular legal authority and the enforcement of a necessarily profane law. To put it
the ‘other way around, the adoption of the principles of pragmatism, pluralism,
and probabilism necessitates the acceptance of some version of secular law, which
departs from—and runs the risk of violating—sacred legal ideals. That is not to
say that these intellectual attitudes or principles show up to exactly the same degree
in every theological—secularist tradition. For example, pluralism arguably plays a
greater role in Jewish law and classical Islamic jurisprudence than it does in either
Catholic or Tibetan Buddhist systems of law. But this is only a matter of degree.
Even the latter allow the limited, but hardly trivial, form of pluralism that is em-
bodied in the simple fact of having multiple or at least dual, secular, and religious
jurisdictions. Likewise, probabilistic thinking may be most marked in the Chris-
tian canon law and the civil law systems; but it is undeniably present in the com-
mon law and in classical Islamic jurisprudence and Jewish law as well.

The point, after all, is not the fatuous one that all legal systems are the same. The
point, rather, is that there is a basic predicament—the predicament of having to
render judgments with limited intellectual equipment at the cost of otherwise al-
lowing crimes to be committed with impunity and thus “destroying the world”—
to which all legal systems have to respond. Of course, legal systems do not all expe-
rience, or respond to, this predicament in precisely the same way. Indeed, within
any single legal system, we see different responses to this predicament, including
denial that the predicament exists. What we can say, after surveying the Christian
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and Jewish legal traditions (and briefly dipping into several others), is that there is
one particular way of responding to the predicament that keeps resurfacing. We see
not identical, but broadly similar, versions of this response in different legal cul-
tures, including but not limited to our own. This is the response that we have called
theological secularism, a set of theological arguments for accepting secular legal
authority on pragmatic grounds, as imperfect and profane as secular power is.

Mutations of Secularist Theology:
Modern Fundamentalism and Secularism

A tension lies at the heart of secularist theology. On the one hand, secularist
theologies are committed to the rendering of judgments, and justice, by secular
authorities. On the other hand, secularist theology is mindful of the fallibility of
secular courts, unbound by the stringent evidentiary requirements of sacred law.
In the spirit of pragmatism, secularist theology endorses making judgments on the
basis of probabilistic reasoning, accepting the merely probable in place of certain
truths. In the spirit of pluralism, however, secularist theology refrains from en-
dorsing the objective truth of any one interpretation of a legal controversy.

In practice, it is difficult to maintain these attitudes all at once. Psychologically,
it is almost impossible to render judgments and maintain the awareness that these
judgments are liable to error at the same time, A heightened awareness of the fal-
libility of human'reason is more likely to prevent one from reaching any judgment
at all. Conversely, the process of reaching a judgment, in and of itself, seems to
have the effect of suppressing our awareness of the fallibility of our own and oth-
ers’ reasoning,'®

It is customary to describe the intellectual position taken by theological secu-
larists as a “rationalist” one in contradistinction to the “antirationalist” position
assumed by skeptics and mystics who eschew making judgments in the temporal
“world of illusion.” If this label is taken to imply some degree of faith in human
reasom, enough to warrant exercising human reason, the label is fair enough. But
if, as is common, these labels are taken to suggest that the so-called rationalist, the
theological secularist, does not share the antirationalist’s skepticism about human
reason, then they are profoundly misleading. The theological secularist has no less
skeptical a view of the illusory nature of human judgments and perceptions than
the antirationalist does. But the theological secularist sees no better alternative; in-
deed, the theological secularist perceives that the only alternative to having human
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beings, temporal authorities, make judgments that violate sacred law is something
even worse: unrestrained aggression leading to the destruction of the world.

It is for this reason that I prefer the term “anti-antirationalist” to “rationalist” to
describe the basic attitude toward human reason found in theological secularism.
The anti-antirationalism of theological secularism is really just another way of de-
scribing the conception of reason embodied in Aristotelian pragmatism—not an
“Objectivist” conception of reason but, rather, a “subjectivist” one that nonetheless
provides a warrant for human action and decision.

There is obviously a very fine line between affirming the validity of subjective
legal decisions and validating those decisions as objectively correct. Decision mak-
exs will naturally experience a tension between recognizing the subjectivity of legal
decisions and making them. Theological secularism may be defined as the system-
atic attempt, on the part of theologically minded jurists and legally minded theo-
logians, to keep the sense of that tension alive—to sustain the tension between
these intellectual postures, to prevent the tension from collapsing and having one
intellectual posture (certainty or uncertainty, conviction or doubt) dominate. In
practice, this is very hard to do.

The theory of theological secularism always had the tendency to degrade in
practice. Awareness of the subjectivity of legal decisions simply cannot be consis-
tently sustained. If practitioners of secular law could not always keep the aware-
ness of their subjectivity and fallibility firmly in mind, the religious sensibility of
theological secularism, rooted in an appreciation of the gap between the human
and the divine, served as a prod to remember what was constantly in danger of be-
ing forgotten. The religious sensibility of theological secularism functioned, albeit
intermittently, to heighten awareness of the frailty and limits of the human mind.

With the erosion of religious faith, the ideas of theological secularism, which
shaped our legal systems, were deprived of the theological base that had served in
the past to heighten our awareness of our cognitive limits. But secularization did
not cause the ideas of theological secularism to disappear wholesale. Instead, the
result was that secular legal systems continued to reflect all of the basic ideas and
principles and intellectual attitudes of theological secularism except the religious
awareness of the gap between the human and the divine. Pragmatism, pluralism,
and probabilism, a belief in the necessity of secular courts and effective law en-
forcement, the theory of dual (or multiple) jurisdictions for secular and religious
law, and most basically, a belief in the necessity of law all continue to play a role in
our modern, secular conception of law. All that is missing from the list of theologi-
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cal secularism’s core beliefs is the mindfulness of our liability to error, fostered by
the religious belief in an omniscient divinity and a gap between the human and
the divine. Arguably, mindfulness of the faultiness of human judgments could
remain a part of our conception of law without the prod of religious belief. But
query what other than religious belief actually serves the function of heighten-
ing the awareness of our cognitive limitations that is ordinarily suppressed in the
absence of religious belief.

One of the most provocative claims made by Enlightenment scholars is the
suggestion that the roots of liberal values, such as pluralism and tolerance, lie in
the pagan approach of “to each his own god” and that it was only the advent of

" the exclusivist monotheistic faiths of Judaism and Christianity that, for a long
_ protracted “dark age,” put liberalism into eclipse. In this story, paganism is figured

as a sort of protoliberalism, and the monotheistic faiths of Christianity and Juda-
ism becomes the prototype of antiliberalism. From the point of view of the story
that we have been telling, however, it is the secularist theologies (of Christianity,
Judaism, and other faiths) that look like the source of liberal ideas. Modern-day
secularism, and more particularly, secular liberalism, might be seen as the apo-
theosis of the ideas and ideals of theological secularism. Pragmatism, probabilism,
and pluralism, a commitment to separate jurisdictions for Church and State, the
basic idea of a secular state, and the value of secular law are all hallmarks of mod-
ern, secular, liberal political philosophy. They are also the hallmarks of traditional
theological—secularist thought. To put it otherwise, secular liberalism represents
the apotheosis of theological secularism—the ultimate secularization of theologi-
cal secularism, yielding a version of theological secularism in which the concept
of the secular itself has been secularized, such that the realm of secular law is no
longer seen as a specialized area of God’s domain but, rather, as a realm entirely
independent of any religious conception.

If liberal secularism embodies the ideas of theological secularism without the
theology, then modern-day fundamentalist movements embody the ideas of theo-
logical secularism without the secularism. Deprived of the edifice of reasoning that
makes the case for a secular law alongside religious law, fundamentalism becomes
the placeholder for the perception of the profane nature of secular law. Seizing on
the traditional religious insight into the illusory and fallible nature of human judg-
ments, fundamentalism is cut off from the equally traditional religious insight into
the destructive nature of sacred law in the temporal realm. In fundamentalism, the
traditional religious attitudes of probabilism, pragmatism, and pluralism go by the
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wayside, with the ironic result that there is nothing left to teraper the fundamental-
ists’ own interpretive and normative judgments, even as they insist on the fallible
nature of human reasoning in the secular realm.

But if the estrangement of fundamentalists from the attitudes of probabilism,
pluralism, and pragmatism cultivates a kind of hubris, the estrangement of secu-~
larism from the religious conception of the sacred and the profane does too. Bereft
of a religious sensibility, there is little to temper the confidence of secular liberals
in their own judgments. True, they are explicitly committed to pluralism, probabi-
lism, and pragmatism, values that in and of themselves counsel against hubris. But
as we have seen, in practice, the sense of the subjectivity of one’s own judgments is
almost impossible to sustain. Lacking the religious mindset to function as a con-
stant reminder and heightener of the awareness of the limits of the human mind,
liberal secularism all too readily displays a hubris that galls religious believers and
other critics of an overweening liberalism. )

Oblivious to the profane nature of the secular, oblivious to the profane na-
ture of law, secular liberalism could not but outrage those religious believers who
themselves do not fail to perceive the profanity of secular law. Of course, not all
religious believers share this hostility to sécular law. Many, perhaps most, religious
believers today endorse secular law and liberal values, an endorsement that does
not merely reflect the influence of modern secularism on religion but that is rooted
in their own religious traditions. In the eyes of religious believers who keep faith
with the traditional ideas of theological ‘secularism embedded in their religion, it
is the fundamentalists speaking in their name who are oblivious to the insights
and demands of their religion—and who, in so doing, are corrupting the faith
and profaning the law.

This is 2 dangerous situation. And it is not a situation that can be alleviated by
simply being more tolerant of religion, including fundamentalism. Liberal toler-
ance is, in and of itself, for reasons that should now be clear, an offense to those
religious believers who have lost touch with the tradition of theological secularism.
Tronically, the more tolerant and “respectful” of diverse religions secular liberalism
is, the more outrageous to such believers it will be.

The polarization of liberal secularism and religious fandamentalism that we are
witnessing today represents the splintering apart of the ideas and tensions that were
traditionally held together in secularist theology. It is tempting to think that this set
of ideas never could have held together, that it was an impossible project all along.
After all, the lines between antirationalism, anti-antirationalism, and rationalism
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are exceedingly fine and often tend to blur. Even before the emergence of modern

secularism and fundamentalism, theological secularism was constantly threaten-
ing to degenerate into sheer rationalism—an untempered and unwarranted faith
in r'eason——as opposed to sustaining the more nuanced and mindful attitude of
anti-antirationalism. In the course of the history of any given legal religious tradi-
tion, theological secularism has all too often degraded into its opposite and been
eclipsed by contrary theologies. Despite all this, the fact of the matter is that the

tensions that define and animate theological secularism were sustained and con-

tained within the theological—secularist traditions of numerous cultures for hun-

dreds, if not thousands, of years. Impossible or not, they did “hold together,” and
they exercised a lasting influence on the shape of our legal and political institutions
z.md the way we think about religion and law. Theological secularism was always
in c‘?anger of forgetting itself precisely because the tensions within it are so hard to
maintain, It is high time for us to remember.
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23. Ibid. (defining sacrilegus, and sacrilegium “I. The robbing of a temple, stealing of sa-
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Thought: From Ancient Greece to the Twentieth Century (London: Routledge, 2001); Fernand
van Steenberghen, Thomas Aquinas and Radical Aristotelianism (Washington, DC: Catholic
University of America Press, 1980). On the Muslim encounter; see Majid Fakbry, Philoso-
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ence between “kanon, the Greek word for ‘rule’ or ‘guide,’” from which “canon” is derived,
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40. See Thomas Aquinas, A Summa of the Summa: The Essential Philosophical Passages
of §t. Thomas Aquinas’ Summa Theologica Edited and Explained for Beginners, Peter Kreeft,
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and the Politics of Identity (Berkeley: University of California Press, 1994), 134-135, 139~141.
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context of the utterance of Innocent I11, see Frahet, “New Criminal Law,” 577~581.

60. Ibid,, 504.

61. Ibid., 584 —586. Here Fraher asserts that the maxim “Rej publicae interest, ne crimina
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solutions to the conflicts presented between secular and spiritual law arose from the fact
that the two systems of law overlapped and were both contained within a larger political
systern.

82. Ibid., 721~722.

83. Fraher, “Conviction According to Conscience,” 48—50; and “New Criminal Law,”
594~595, regarding the relationship between the Church and criminal procedure.

84. See, e.g., “The Charter of the Jews of the Duchy of Austria: July 1, 1244,” The Jew in
the Medieval World: A Source Book 315-1791, Jacob Rader Marcus and Marc Saperstein, eds.
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