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3. Witness proofing 
Hannah Garry* 

I. INTRODUCTION 

The practice of witness proofing has been one <If Ihe more "",Iar,nn pro· 
cedural issues liligaled before inlernali<lnal eromlllallr,bunal I (,cnerally 
speaking, this practice encompa'iscs prcpa~atlon of wHne ~ fOf. I\ln, 
testimony by Ihe parties 10 a case. Much 01 Ihe debale Oser proolon' h 
centered on ",ho should be allowed access 10 ",Ine"e pre-te limon) and 
II'hat should be Ihe nalure of Iheir ,ntcraellon w,lh Ihe '''Inc bel rc 
giving evidence at trial. 

However, witness proofi ng has not alway, hccn \0 contro\cr lalln IIlh:r

nalional criminal law. Wilh Iheestabloshmcnl of Ihe Inlernallllnal C romto I 
Tribunal for the former Yugoslavia (ICTY) on 1991 and Inlernal, 11.11 
Criminal Tribunal fo r R wa nda (ICTR) on 1994. parl,e pracllcs-.j pr 'fto 
as a mailer of course wilhoul challenge lor Ihe fir,l c.kcade. It "a n I unl,l 
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2004. in the I Y' Lima} el 01. case, that the practice was first contested 
by the defense on grounds that it breached fair trial rights.' The Trial 

hamber natly rejecl<:,d the motion, noting in particu lar the longsta nding 
and WIdespread practIce of witness proofing at the Tribunal and in adver
sa rinl jurisdictions generally] 

In stark contrast. hambers in the Lubanga case, the first trial before 
the Internmional C riminal Court (I CC). prohibited the practice in 2006,' 
finding that the IC 's Sta tute " moves away from the procedural regime of 
the ad hoc tribunals. "5 In its place, they authorized the practice of "witness 
familiari7a tion." a process that retains some aspects of witness proofing 
practiced by the ICTY and ICTR, but on ly allows fo r the Court's Victims 
and Witnesses Unit (VW U) to ha ve dircct contact with the witnesses 
before they testlfy.6 While parties in a case may mect with witnesses before 
gmng testimony. they may o nly do so through the VWU, and the nature 
of thei r contact is limited for purposes of acquai nting themselves.' 

ubequently. Trial hambers at the ICTY, ICTR and Special Court 
for Icrra Leone (SCS L). as well as the lCTR Appeals Chamber, repeat
edly affirmed the practice in response to defense challenges to proofmg 
relying upon the I LLlbanga decisions. Meanwhile, Chambers in other 
IC cases have so fur followed the LlIballga approach. Similarly, although 
no Jud lcml pronouncement has been made on the question, parties before 
the Extraordlllury hambers in the Co urt s of CambodIa (ECCC) do not 
practIce witnc~s proofing8 This is in line with CambodIan procedural 

: I>roscculor Y. Llmaj ct al.. Case No. IT-03-66-T, Decision on Defence Moti?n 
on Pro cution Proctlce of " Proofing" Witnesses, I (ICTY Dec. 10,2004) [herem
aner Lmlll) elul, DeCision on Witness Proofing]. 

Lunu, c:1 ul Decision on Witness Proofin g. supra note 2, a
6
,2

D
· .. th 

, . . D 'I C N ICC 01/04-0110 eClSlOn on e • P""""utor v. Lubanga yl o. ase. o. - , 2(06) 
Pra~tKes of \Vitnc1i Familiarisation and Wltn.e~s Proo fing, at 19- 22 (Nov. 8, 

(hcrclOaftcr UI"''''~''. Pre-Trial Chamber De~~~~J'1I04_01/06, Decision Regarding 
, ProsecutOf\'- Lubanga Dyl1~ iaseT o·.se Witnesses fo r Giving Testimony a t 

the Pra(;lIc.'e 'sed to Prepare an ami Ian 'a1 C h ber Decision] 
Tnal. 45 ( 0\.30.2(07) (hereinafter Lllbanga, Trlnote :":., 21- 2' Lllbm;ga, Trial 

6 LJlruns:a. Pre-Trial Chamber DeCISion. supra • ' 
Chamber DeciSIon. IlIpra note 5. 53- 7. 0 ICC-0I /OS-01I08, Victims and 

"1 Prosecutor \-. Bcmba G<;>mbo. Ca~e . . d Protocol on the Practices Used 
Wunc, nit' mended Ve.rslon of the ~.l1Ifi~ stimony at Trial" Submitted on 
to Prepare and Familiarise Wllnesses for G(~vm~ . ~ter Amended Unified ProtoCol 
12 O<tober 2010. < 3031 (Dec. 7. 2010) erema 
of 7 December 20101· ev 8) (Aug. 3, 2011 ), Rules 24,50, 55, 

Sec."'l:tnerlJllr ECCe i nternal Rules.(R '. f ons a nd interviewing witnesses 
60 . 91 (re~ording procedures for lIwesl1ga ~Ie to the Trial Chamber, which . . _. _ _ e .. of the case II 
b~ In\C ugau\cJudges and submJsslon 

:! ~ .. .-Ie 
" :i a ,-J . -. , :I' I,.. 
" ! 
li e J . -
,: .~ 
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68 InlerlwtuJllal frmlllWI P"'c (1IIIr( 

law, which is direcLly appheu '" Ihe", hybnu Inbunal rr 
has its roolS in Ihe French civIl law Iraullum '" I InJlly. II 10 

seen whelher wilness proofing \Viii be allo"eo .11 Ihe SI'< IJI ll1bu 
Lebanon (STL).II 

In Ihe face o f Ihi s clear ulvlde, II", d',I),>I.r 
differences in approach to wilnc" rrnotint;, ... mun hld)' ant 
criminal Iribunals. Given Ihal Inhunal- 1.Jr~d) I. ,~ ", n .. 
syslems in fomlUlalin g Iheir procedural I"". 1'.1<1 II he In b nlr 
witness preparation by parties in criminal C" ... l ~ In nth.:r nil r 
law systems wit h the prohibitIOn on nll. . ...:tll1l;, ,'nh ""HnC' 
in a number o f olher nallonal legal ) ,Icm . c J'C".II~ 
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civil law systems. Pa rt III then provides an over 'e f h d . 
f 

. . VI W 0 tea aptallOn 
o nat,onal approaches II1to the procedural fra,newo k f ' . "'b ' r 0 internatIonal 
crlmlOal trl unals, part,cula rly the ICTY/l CTR and ICC P rv 

d
.. . art p~ 

ceo S to Crlt'que these approaches from a huma'l r',ght . . . ( S perspective, 
not 109 the rights a t stake and the extent to which each uphold th 
. h F' II I' s ose rig ts. .lOa y, art V co ncludes by way of offering some preliminar 

observations. y 

II. WIT PROOFING IN NATIONAL LEGAL 
Y TEMS 

survey of witness proofin g in national criminal legal sys tems reveals that 
there ,s a broad pcctrum of a pproaches as well a s varying terms and defi
nllIon describing the prac tice. In additi on, there is lack of agreement on 
whether the practice sh o uld be allowed in the first place and, if so, to what 
« tcnt. IZ The reason fo r thi disagreement stem s in part from fundamental 
d,fTeren~'C 10 pcrspcct i ve over the role a nd purpose of witness testimony 
and the rules surround ing its production and presentation attria1." 

In general, ,t may be concl uded that some fo rm of witness proofing 
whereby there 's "discu ssio n on the substance of the testimony to be given 
by a Wllne S i either a ll o wed or encouraged" between the panies and the 

d . I' '4 I prospccli ve witnesses in systems that are mo re a versana In nature. n 

11 Lubutl~'f1. l'rc-TriaJ hambcr Decision, supra no te 4. ~i. 3 6-3~ ; ~rosecutor v. 
Bcmba Gombo. a,c No. IC -01/05-01/08, Pa rlly Dissenling OplIllon of Judge 
Kumko Otaki on the DeCision on the Unified Pro toCOl on the . Pracllces Used to 
Prtpan: and Familiarise W itnesses fo r G iving Testimo ny al Trial. ~ 14 (Nov. 24, 
2010) [he"'lIlaner Owkl DISsenting Opinion]. . . . 

Kat Ambo .. " "ltlles ... Proofing" Before (he ICC: Nellher Legally AdmiSSible 
nor S t..(t' '''rr. In 1't11i E\ll:RGISG PRACTICE OF T ilE 1 NTERNATIONAL CRIMINAL COURT 

606 (Carsten lahn & Goran Sluite r. eds. , 2009). .. N S II Wales 
I . Ozaki Oi nung OplOlon , supra note 12. 14 (clltn.g el\l all' . 

&"I..fur.~ Rulf~ ~()()/ ( W ) Rules 43. 44 (AustJ.); C rown .Po llcy Manual- W~~~~! 
~OO5 (Can.); W" ouet.r of Upper C(lnad~l. RS"les~f pr1~~s~:;~~ C;~:~';~: 2~;'vie\l's. 
4 03 4 04 (Can)' nU! CrOlUJ Prosecutwn ervlce- If- Th L d Goldsmith • . . • & WI )' The Rt Hon. c or 
GuiJun,~ for Pro.<tculOrS (Eng. a es . . 'R ' ort 2004 (Eng. & Wales); 
QC. Prt.-Trlal W,tnesses Interviews by ProsecUlOrs. I Ne~ERVIEWrNGAND PREPARING 

R (T) ' ' w GOVERNING LAWYERS. I r ES'TATL\tE" H1RD OF '-" . a1 Praclilioners Act- Ru es 0 
A PRO>PIiCTIVE W'T"[SS § 116 (2000) (U.S.), Leg 67 '5 O.G. § 20 (Nigeria); Rules 
Pro~ lonal Conduct III the Legal profeSSion ~ 1!80)13 . i 0 (N.Z.); Rules of Criminal 
of Condu" and Chent Ca re for Lawyer.; 200 3/' f 1948 art. 191-3 (Japan)). See 
Pl"Ottdure. Rul of the ,up-:eme Court, ~o 1~_04_84:T, Decision on Defence 
also P~111or ... HaradmaJ et aI., Cas~ . 

o. ,. 
.c ,. ." S .e 
o· 
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Internatiollal crimil/al pro{'edure 

these systems, witnesses are understood to belong to the. parties to the 
proceedings." As such , the parties are pnmanly responsIble for calhng 
and questioning witnesses in support of the presentation of their. en>c 10 

while the judge acts as a neutral umpire maintaining order and falrnes- In 

the courtroom. 17 In these systems, "in-court ora) testimony of wilnc\SC 
plays a central role in the evaluation of the evidencc"t8 and the criucal 
means for determining reliabili ty and credibility of witness testm, ny I 
through cross-examination by the opposing side.'9 nsequently. the 
decision-maker, often a lay jury, is " unlikely to believe a witne "ho 
goes oJJpiste during the course of giving evidence" especially bccau>c the 
decision-maker may not have the ability to seck further clarification. 21) The 
underlying belief of the adversarial or common law approach is that the 
best means for ascertaining truth is through this competiuve prescntau n 
and cross-examination of evidence by opposing parties before a neutral 
decision-maker exposed to the evidence for the first ume.21 A a re,ult. 
in such a system, witness proofing is deemed to be of criucal Importance 
such that fa ilure to exercise it would be unethical and contrary to the be t 
interests of the client. 
. While the common purposes of witness proofing in adversanalJuri dIC

tions are to refresh a witness's memory and check the wilnc . cvnJcncc 
for relevance, accuracy and completeness prior to testtfymg. there I 
dIvergence m the ru les governing proofing and providmg safeguard fr m 

:;qteS1 for Audio-Recording. of Prosecution Witness Proofing Ion· 17 c n 
S (CTY(May 23,2007) [heremafter Hllradillaj et al.. Decilon on \ Itn Proolin. 

E
essllOl1dS] ndotmg that Australia. Canada, India, Pakistan .. oU.th fnca TaruaOla 
ng an an Wales and the United Stale r A . .• 

parties); Ambos, supra note 13 at . S ~ menca penmt WHnes prcpaml10n b) 
of International CrinJinal JUS;ice:~~~~~~~fr~~r~t~(;~~~~tI' S'nrtlt'lI

L
lrt. umJ FnlIUN. 

I NTERNATIONAL CRIMINAL TRJ N ~. In Ib £;(JACl' Of nil:! 
Alexander Zahar & Gtkan Sl:~; AL ~OR ~HE FOR\1ER YUGO!sLA"IA 127 (Bert ""art. 
and Evolulion of the Rules of Pr~~e~u~~ a o~ Ii; :Vladmllr Tochllo\' kyo n,l.' ~\cJfllrr 
IN i NTERNATIONAL CRIMINAL JUSTICE 177 '~ . vu/efJce. In PRI~<.IPU:.S 01 \ IOE. 
Christopher Gosnell ed& 2010) (nm A .A . Khan. Carohne BUI man, 

15 Ambos, su ra'n' '. 
16 JOHN 0 JP Ole 13, at 605, Eser, supra note 14 at 1'17 

. ACKSON & SARAH J Su T' - . 
CRIMINAL EVIDENCE: BEYONDTHEC " M~ERS. HE ' .... 'TER'ATIO:"o.AU "flO' Of 
(20 12), OMMON LAW A::"O IVllLA" TkAOITI I::!.:! 

17 Slcphanos Bibas & William W B k ' 
D~Zleslic C,:imtnaf Procedure Realism' 59u~ e-Whne. I"'ernal;ollalld~ali.sm \ttYlf 

Ozaki DlSsenling Opinion ' UKE L. J. 637. 695 (1010). 
19 Bibas & Burke-' ,supra note 12, 14. 
20 Sk'lbe k Willte, slIpra nOle 17, at 700 701 
21 I e, supra note 8, at 458- 9 ' 

See generally JACKSON & S ' 
, UMMERS, supra note 16.31 127-9. 
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improper condu.~t during the sessions22 For example, in England and 
Wales, there IS a formal separattng of pre-tnal and trial functions betw 

I· db ' " 23 . . een 
s~ leltors an arn,s ters ,. A ~arnslcr as tn-court advocate is strictly for-
bidden from speaking wnh a wllness prior to giving evidence" "save for a 
pep-talk in order to familiarize the witness with the procedure and to calm 
the nerves."'s That said. under new procedures, a barrister may conduct 
video-taped preparatory essions where exceptional circumstances require 
it and certain safegua rds are fol1owed. 26 In addition , so licitors in a case are 
allowed to .. ee proposed defence witnesses to prepare a proof of evidence 
from which the court advoca te wil1 work" and may also interview proseeu
lion WI1ncscs ,27 When attorneys are interviewing a witness regarding the 
ubstancc of forthcoming testimony, they may not train or practice with 

the wllne s." On the ther hand , witness familiarization, which involves 
Imply informing witnesses about the layout of the court and procedure 

at trial so as to prevent them from being taken by surprise, is welcome29 

In contrast. in the nited States. Ihere is no clear distinction with 
rcpeet to which advocates may meet with witnesses berore they testiry. 
Furthermore, witness proofing encompasses a wide range of measures 
mciudmg . ub,tantive discussion of forthcoming testimony, rehearsal and 
wltne S famlliarizalion lechniques. 30 

The only exceplion to this variance in approach on proofing in common 

_ 1",f,m,j.!CI Pre-Trial humber Decision, supra note 4, I~ ; ,Lubanga, Trial 
hambcr Oed 'ion, .wprll note 5. 39--42; Ozaki Dissenting OplIllOn, supra note 

12. I~ S,'" "I", Ambos .. lllpra note 13, at 606 II. 
.I. Amoo ,)Uprtl notc 13. at 606 (citing inler alia F. LYALL, AN INTRODUCTION 

TO SlUT! II LAw 42 (2d cd. 2(02». 0 31 2004 as 
I' ode of enduct of the Bar of England & Wales, 8th cd., ct.. ' al W;rk 

amended in "'011 70S' Written Standards for the Conduct of professlOln ) -/ 
- -. • f C d t r the Bar of England & Wa es , aVal -

6_1 hnlrlcmcntlOg the ode 0 on ue 0 . lents/the-code-
aNt! ul ht tpi'" ","W. txl n;l..'1nda rdsboa rd .org. uk/regu la to ~y- req u,ren

kl 
d r h d ct_of_professlOnal-war . of<oncluctJ"ntten-standar 5-lor-t e-con u 

Z$ s." K,lbcck. supra note . 
:to /d. at 457 8 . h't Code of Conducl, Oct. 
:7 /J. Ct' ~('IIt',ally ali itors Regulal10n Aut onJ licitors/handbook/codel 

6. 2011. hap. 5. umi/oMe at http://www.sra.org. u so 
contcnt.p.age. d & Wales, 81h cd., Oct. 31, 2004, as 

II ode of onduct of the Bar of Englan . Code of Practice, February 
amended in 2012. 705(a): fOwn Prosec~J(:~n ~er,vI:~~nesses/resources/interviews. 
1no . ul'(liluN~ 01 hllp:II,,-,-ww.cps.gov.u CVI~U~~7 61 
html#aOI. R v. Momodou. [2005] EWCA rim , . 

,. 1/01111>'/011 supra note 28. 62. L GOVERNING LAWYERS §116(1) and 
lO &,' RESTATE.\I E."":T (THIRD) Of THE A~ before testifying and s tipulating 

em!. b (2000) (aJlowmg for witness preparation 
thaI perml 'Ible techniques include: 

I ItJ =
It. > ,,, 5 It. 
,. 
I ~ .> 
1(: n 
1" ., 
• • 
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law systems appea rs to be the rule thu t Illeasure. t.,ken dunn 
proofi ng wi ll be prohibited that have the pote"tI,,1 tu t.unl r IOnu 
evidence, such as w itness coaching: nli.l nlJ1 U I~l tmtt the C\uJcn • r ur· 
aging a witness to testify in a way tha t " ,II "b....:urc ur .I, I "Ih Irulh 
What exact ly those measures arc. howeve r , varoe h) Jurokll<1, n 

On the other hand , na tional legal ,ystem' h., .I ,n Ih In'lul 
or civil law trad itio n largely do no t tl ll mv lur the .I, 'U ,n (~1d.m<:c 
or even contact between willlCS ·C' a nd the r.artll: b..:t~lrc, 
Some lega l systems of mixed lega l trad , ,,,,,,s, nut 1rI.lly 
civil law, are included in this group u n the under I.IOd,n, Ih I U 

lice is ei ther uneth ical o r unlawful " I h", due tn Ihe I ;t IhAl 
systems, witnesses d o nol belong 10 the parl,e but.ore ""'lin 
Court or the truth , "'4 Under the IOqu"""".,1 lrame .. 'r Ih I 

tory and excul pato ry eVIdence , ga thered dnd kd h 
j udge who tho roughly interVIew, and que lion \\lIn 
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te timony.JS ubsequenlly, .he statements taken from witnesses in the 
investiga.ive .age arc included in the case liIe as highly probative evidence 
and arc read by the .rial judges prior to their testimony ".hus logica lly 
rendering witness p roofing by the parties unnecessary a nd irrelevant. "36 
At trial, witness .estimony docs not playas central a role for evalua •. 
ing the evidence as it does in the adversarial framework, judges lead the 
queslioning,l7 and cr 55-exa minatio n is nOl a common praclice.38 In 
this cOnlext, .he jud ges "wi ll be fa .. less bothered by the demeanour and 
poise of the witness than by the truths perhaps revealed "39 particularly 
as a resu lt of "helpfu l spontanei ty" durin g trial tcstimony.4o Under the 
inquisitorial approach, this focus o n neutral judges actively and methodi· 
cally ga.hering evidence and leading .he q uestio ning o f wi.nesses at trial is 
perceived as the bes. means for arriving a •• he .ruth .4l 

1I1. WIT E 
RIM I 

PROOF! G J ! TERNATIONAL 
AL PROCEEDINGS 

The Differing Approaches 

I. The I fV , I Rand SC L 
In the beoinning the procedural framework of both the ICTY and ICTR 

0' ' 42 d· h t wa largely advcr~arial or common law in nature. an , Ill t at contex ., 
wllne·, proofing was widely practiced') Howeve r, JI1 the absence of dec.-

lS Blba & Burke-White. supra note 17, at 695. 

" Ozaki Dissenting Opinion. supra note 12, 20. 
S~(' kllbcck, Jupra note 8. 
Ambo~ supra no.e 13, a. 606. 
'~e kilbcck. wpra nole 8. 

" Ambo "'prano.e 13, a.613. 
4 Blba Burke-\Vhite. supra note 17, at 6905~ TO I NTERNATIONAL CRIMINAL 
< R C ET AL As INTRODUCTI . I 17 • 
- 08LRT RYER ., j • Bibas & Burke-White, supra note • a 

LAw A.'D PR(X"EDURf' 42 (2d ed. 201~J' 122 It is important lO note that over 
6~. JA( K.... :tMER5. supra not~ ~ • ~~e a(i hoc tribunals has been amend~d 
the) af'. the proceduraJ fmmewor ~~. law as cts. See, e.g., Daryl MundiS, 
to IOcorporale more rules that ha~~/~l .. ll.". 'TIe r;VOlllliOll of Ihe ICTY Rules of 

• C ,,, .. T. 'a-d'" "Cn'I LUll . " J P C man From' tJl1IltJon L.U'" Ilm ,'.:J • L 367 (2001)' Fausto aear, om 
Proc(·Ju,.c.· and E-,,·,de'.Jce. 14 LElDEN J. I NCT L, : I Procedu're' Does Oil Blend IVilh 

~ d' 'the ICTY mnlll{l . 161 74 and Ci~',1 LaH ,ra /lIOIJS m ) "[; h'l vsky supra note 14, at - , 
I~DIt'T'. 49 .c. L.R. (2d) 439-41 (2010: OCN~ °ICTR.98-44.A R 73 .8, Decision .on 

<, Prosecu.or ,. Katcmera e. aJ.. Case ~ "" 8 10 (May II 2007) [herelO-
d ' Witness Proollng. ~H - " I 0 cision 

InterlocutOr) Appeal Rcgar 109 ' -'on on Witness Proofing]; Limcl) el a., e 
after Kau"'~nJ tl al.. Appeal DeCJ~l 
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sions from Chambers or expliclI rules <>n I he I'r<",~-Jurc.'" Ih c 
tion or parameters of the pracllcc n.:mamcd unc.:lc tr .

4 
I hi ..:h 

the rendering of the first decision on wHne pruolin 10 .Uf h 
Trial Chamber in Limll) e l (II. followed h) I urthcr II ~ I 
proofing in cases before the I :1 Y. I( r R ,Ind Sl SI 

In Lima} el al., the Trial Chamber d.d nol "'I'rc 
proofing or its exaci parameters when allirnlln Ihe I'r.1 I", 
"widespread . .. in jurisdictions where there I Jfl .l\.1\ r r rroo::dIJ~ 
Nevertheless, il may be inferred Ihal Iheh,.mber .:on ,.I r 
ing entails a detailed meeting or sene, <>1 me.:lln II> Ih pt 
defense wilh witnesses who arc gOJIlIl 10 1<:>111\ al tro I' I h 
are specilieally directed towa rds: I) ".denlll~101! lull~ 111 r I 
the witness that are relevant 10 the ehMllC .n Ih .IU I I ndl~,mc:n 
comparing a witness' re.:ollect.on of relc',1Il1 1.lel "'lIh ,f! r 
given by the witness during invcslig~llions In order to c 
ciencies and difTerences" between the I'''', 1) • .1 nlll)JIl 
recollec.tions which arc to be d,,,,,lo\Od 1<' Ihe "I her III rl 
109 a w,tness to cope adequatel) "lIh the If.: 01 JIllernall 
proceedings's 

Two years later, in Ali/lilli/one t', (1/. t.lnnlhcr I( 
considered a challenge 10 'Vltne" I'm<'ling \Vhen 
Ihe motion, Ihe C ham ber analy/ed wllne 
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d.istinct parts: "[t]he practice o f wi,tness familiari sa ti on and then the prac
ua: of~ party revlcwJ~~ a witness eVIdence prior to his/her teslimony. "49 
Th,s bl-furcated definitIOn was drawn from a previously rendered deci
SIon '~ the I C Lllbanga case. The Trial Chamber a ppea red to accept 
that witness proofing cons is ts o f "a series of arrangements to familiari se 
the witnesses with the layo ut of the Court , the sequence or events that is 
likely to take place when the witness is giving testimony, and the different 
responsibili ties o f thc va rio u s participa nt s a t the hearing. "so However, the 
Chamber rejected the approach taken by the ICC that witness familiari
za tion shou ld be limited to the Tribunal 's Victims and Witnesses Section 
rather than cond ucted by the panics to a case.SI With respect to the prac
tice or "discussions betwee n a party and a po tential witness regarding his/ 
her evidence." the hamber also rejected the approach taken by the ICC 
in prohibiting it.s2 However. the Cham ber stressed that these discussions 
arc to be a "genuine attempt to clarify a witness' evidence" that does not 
amount to ·"rehears[ing). p ractis[i ng]. or coach[ing) a witness."'" 

inally. 111 III/radilla) e l al .. the ICTY Trial C hamber expressly defined 
proofing. Although noting that " there is no set definiti on of proofing at 
the Tnbunal.·· \4 the hamber broadly defined the practice as "a meeting 
held between a party to the proceedings and a witness, usually shortly 
berore the witness is to testify in court. the purpose of which is to prepare 
and familiarize the wit ness with courtroom procedures a nd to review the 
witnc s· cvidcncc:'~~ 

The ques tion or the definition of witncss proofi ng was explicitly 
addrc,sed by the ICTR for the first time in 2006 in the Karemera el al. 
case. When affirming the practice. the Tria l Cha mber art Iculated Its defil1l

lion a, rollows: 

{p]rovHJed that It docs nOI amount to the manip~ J a.ti?n of a, wit nes~' evidence, 
thiS prnclicc may encompass preparing and fam illarlzmg a witness With th,e pro
cccdm before the Tribunal, comparing prior stat~ments mad,e by a wlln~ss. 
dctecll~g differences and inconsistencies in recollection of the Witness, allOWIng 

. . W' P ling supra note 44. 4. The Trial 
·\IlIUlIn(}~·,t ~I 01 .. DeCISion 0". Itnhess roo ~ra le practices fo llowing the 
hambcr dl\ tded witness proofing mtO t esc twO sep 

I r P T 'a1 Ch ber in Luballga, lei. ) tad 0 the J J'e- n am T ' I Ch nber Decision, supra note 4, 15. 
~ Id 6(quoung the Lubanga Pre- na 3 1 

" Id 10, 
<, Id 16.20 22.. f h C d of Conduct of the Bar Council of 
,. Id 16(quotlng ruele 705 0 I e a e 

England and Wale ). . . W ' Proofing Sessions. Slipra no Ie 14, 118. 
~ Harudi/Jaj tl 01 .• DeciSion on Itness 
<, Id 

,! ~ •• 
" Ie 
• 
io 
:J 
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a witness to refresh his or her memory 10 rc PC'-' ,11 the cvickncc 
give, and inq ui ri n g and disdo~mg h) the Ddcnl.C' oIlJJlh RBI n(; 
or evidence of incriminalOfY Of CXI,;Ulp.lt\lr) " .. lure 1ft ulr" ena 1ImC' 
the witness' testimony. ~ 

With respect to wi tness fUlllIiI.lnl'.luun __ 1\ ., ~ .. )mf"'l n nt r 
proofin g, the Cha m be r also noted the delil1tt"'" til I J,/J.m 11·-. .. · ... , ... 
like the M dllllllovi(' el al Trial ('Ihtmhcr. the ( ·h.,mhcr rt) t d the h 
in Luballga tha t ra mi lia rizallon ,hnuld l>c II 111 ,t«1 h> th \\ It 
Victims Support Scctio n or the r"hunal I he (1loImhc, I In 

tha t witness p roofi ng docs not allo\\ lin tr.uOI0lt. \,;t u.;hln 
wi th the evidence against an a..:cu\cu \\ hen .. h fill In, the 
tion that the prosecu tion had. III that .:a"" Ix"n I'uthn, t 
exact questio ns to be asJ...cu dunng h" \)( her Ie 11111 ,n," 
in conrormi ty with established pra..:lu.:c."'Y 

On interlocutory appeal. the Au,..",,'''' "pre .• 1 
Trial Chamber's definition of \\ itlle pr(l\lling I 
approach previously sanclIoned b) the I'PC,II (h mher In the r'ia,ru"ltbltJl 
case whereby the Chamber round that d."",u lilt( pn , t t 
content of fo rt hcoming tcstllnollY 1\ nut /,( r \(" ul.Ippr Pfl I 
sion, the Chamber also eonduded that "·(.It I npt IOarr' 
the parties to d iscuss the content oftC\tllu(ln\ •• n«.l "Itn 
their wit nesses, un lcss they allenll't tn '"IlUC~l<C th .• t, ntmt In 
shade or disto rt the truth'" ,uch a h) c" .. "hIl1W n ".tn • 
. FlIlall y, the S L conSIdered and ul'held the 1"" tl 
IIl g III the Ses,,), el al. case. In", dl"''''o" , the r tldl (1t •• mhcr CU~lu,~(ntlly 
re lied on the definition r pronfinl! rnund In the Ie n I , 

56 Karemera ttl al., Decision on WHne I'r 
57 I t!. 4 (quoting the LUPuIJI{tI Prc·ln.u l h 
58 I t!. 10 (citing the ~f"lIImml( (I til I 

note 44, 10). 
" [d. 21-4. 
60 See Gacumbitsi v. The Pro. xutor t 1<.: R I 

74 (July 7, 2006) [hereinafter GClWl/lhl/", '-\~J'C J~'I ,,,:;c.:1in, '.~::~~ 
a rgument Ihat a wJ.lne~' tesl1mon) lacked \:r'C'\Jlbtht\ ",","'Ulr b 
edlycoaehed and holdlllg that ct. 'u mg th. . f Ihc 
m~11Hs ;ith a witness prior to gJ\-lng (c hm\.~:: ~I:~ ~~;:;.:~:~,.. 

arell/era el al., Appeal Dc:clMO \\ J 
(quot ing Gacumbilsi Appeals Jud n on Itn f lin • 

62 S p ' golent. 'iUrru n Ie 60 .... ee, e.g., rosecutor v. sa) ct aJ C • 
Gbao and Scsay Join' A I .... l> ~ liT 
TFI·t41 30 33 (Oc pp >callon lor 'he E du n f Ihc T 

, , l. 26. 2005) [h I 
of Testimony]. See also \ ayn J ~rcl~a 1~r ~ .. ,01.. 

e o., . [~ Prucrk "I " 
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In sum, given that the ICTY and ICTR share the sam A I 
be 63 '. e ppea s 

ham r, wItness proofi ng IS now a lirml y accepted practice in both 
TrIbunals folloWIng the Appeal s Chamber's affirmati on of the practice' 
00 

. In 
2 7 In the Karen.lera el 01. case. Furthermore, the delinition and param-
eters of the practice ha ve been clanlied through judicial examination to 
encompass meeting(s) between the parties to a case and prospective wit
nesse, who will give ev idence at trial. Those meetings may consist of meas
ures to familiarize a w itness with the orga ni za tio n of the proceedings as 
well as to substantively di scuss the fort hcoming testimony of the witness. 

With respect to fam ili arization, logistical ma llers are covered such as: 
the layout of the o urt, the ro les of the vario us participants in the pro
ceedings and the seq uence of events that are to take place in the hearings. 
As for substantive discussion o f the wit ness' tes limony, it may involve: 
I) refre hing a witness' memory with rcspect to evidence to be given; 2) 
comparing a wilne s' prior sta tements: 3) detecting any difTerences or 
inconsistencies In the witness' recollection: 4) asking the wi tness about 
any additional information a nd/or evidence of an incriminatory or excul
patory nature; and 5) disclosing a ny new information to the defence in a 
umely manner prior to the witness' testimo ny.64 

Howcver. witness proofing seems to precl ude pUlling "to tbe witness 
the e.tact questi ns to be asked during hi s or her testimony."65 More 
generally, It does not involve any measures that could improperly influ
ent'e the content of the witness testim ony " in ways that shade or dIstort 
the truth" />6 uch as th osc that wo uld effectively " train, coach or tamper 
a witness beforc he or she g ives evidence -'67 and thereby "amount to the 
manIpulatIon of the wi tncss' evidence .... "68 TheSCSL has followed the 
'>arne approach to witness prooling although nothtng III th e JurtSprudel~ce 
'p<'Clfically addresses whether putting to the wItness the quesuons to be 
a ked dunng tcsumony is perm issible. 

. VI I' I tem(l/ ;onal Crim inal Courl Should 
In/anand/wi C,imuw! Tnhwwls: ' . !)' t Ii! ~' 509- 10 (2009). 
P",hihlltl,,' P,actice. 22 LEIDE>I J. I"T L L. 5°1 T"b a l for Rwanda , Art. 13, Ja n . 

"1 la1ute or (he International Cnnllna n un( 

31. 2010. D .. Witness Proofing slipra nole 43. ~ 4 
\01 v .. t 01 Appeal CClslon on ' 43 15) n.urtnu..rcl e .. . . W·tness Proofing. supra note, . 

(quo ling Kart'mera el 01 .. OCClSIO" on I 

, Id. · 23. I J dent slIp,a note 60, ~ 74). 
66 /d. 9 (quoting Goclimbilsi. Appca s u gm , 
67 Id. 12. .' on Witness Proofing. supra n ote 

Id ~ 4 (quoting Karemera el lIl .. DeCISIOn 
43. < 15). 

,. 
". 
e l~ 
" I , . 
) !] 
, '] 
, ' · ,. I,. 
~~) 
~,~ U, 
· 'p • • 
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78 
i lllenWfiOlW/ criminal pron:tb",: 

2.~Icr "C h I 
In contrast to the ad hoc criminal Tnbunals. ~ hamber, a", c'P Iv" 

. I n" , defined In the I ~n itl y prohibited many aspects of witness proo '. <' i . 

and ICTR jurisprudence and do not aliow lor dlrcct c ntact betwccn 
panies to a case and prospective witncssc? prc-h.:,lIm?ny .. ., 

The ICC first addressed the issue of wltne" proofing In depth In .IKI6 
during its inaugural trial in the LuhllnRlI ca~c .. when the pr :\.:ullon 
informed Ihe Pre-Trial Chamber in a status conlerence that It "ould be 
conducting proo fin g sessions wi lh a witness In the coming 'H"'.k til I he 
prosecution was requested to refrain fronl undcrtuktng any proolln ' un,,1 
the Chamber determined whether it was permisSlble~' ub"'4Ucntl).lhe 
Pre· Trial Chamber rendered ils decision on Ihe mailer. fir I addre 1118 
the specific quest ion of what is meant by wltne" proofing. nolln' that 
national jurisdictio ns use various terminology "In connC\:tlon "Ith tho 
practices followed to prepare a witnes; to glse oral te lImon) helor a 
court."71 

Ultimately, the Pre-Trial Chamber sellied on a narrower delinltl n 
witness proofing than that applied in Ihe ad hoc Juri prudence. \ .. .., rdl"l 
10 the Chamber, proofing consislS of meellngs bet" .. ..,n PMII II1d 1" 
speetive wit nesses encompassing Ihe follo"lng pracI"e I) alio" mg a 
wilness 10 read his/her stalemenl and refresh h,slber memor) with r pcv1 
10 the evidence he/she will give: 2) pUlling 10 the \\ Itne s que lion Ihala 
party intends to ask in Ihe order in which they \\ ,II be a k .. -d dunn the "'1-
ness's testimo ny; a nd 3) inquiring aboul any further Informallon Ihallbc 
witness may potentially give at trial. incriminatory or c:tculpith1f l rhat 
definilion excludes other measures such a~ : I) pro\ldlng Ihe ";In n 
opporlulllly 10 become acquainted wilh tho,e \\ h" ""II c,"mm hlOvh r 
in Court; 2) fam iliarizing Ihe wilncss WIth Ihe courtroom. pro<:~ 'dlO nil 
partlc'panls on the proceedings: 3) reassuflng the Wllne a ul hI 
In Ihcproceedongs; 4) discussing mallcrs related 10 ",reI) .Ind 'Url!) "Ith 
Ihe wJlness' 5) reinforci tl ' . . ' ng 1C witness, obltgal,,,n 10 Iclllhc truth .lunn-
leStlmony' and 6) I " • ..' cxp alntng the proCCS\ of c\aminatlOn.lO~hl t. c." • 

cxamJnatl~n and re-examination,n With regard to thc~ ,,)(her m J U 
the Pre·Tnal Chamber h Id h h . 
" ". . ,e . tall cyconSlllU1C a \c!fk.lratc pra 'I1'-=C, \\hlctt 
It i,lbeled witness famthansati on.""4 

69 Llibanga. Pre-Trial Chamber Decision 
70 Id. 2. . suprtl nOle: 4. 
71 Id. 12. 
72 It!. 17. 
7J It!. 14. 
74 Jd. 23. 
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Having established that distinction, the Pre-Trial Chamber t d 
'd h d ' 'b 'I' urne to ~onsl ~r tea mlSSI I tly of both witness proofing and witness fa mil-

lanzatton: as 11 had defined them. In the end, it concluded that witness 
proofing tS not authonzed III ICC proceedings under the Statute Rule 
or Regulations of the Court or under any o ther applicable law o'utline~ 
within the I C's tatute. 7S In contrast, witness familiarization is in fact 
I11I1"dl1led under specific provisions of the Statute and Rules of the Court76 
Furthermore, under a plain reading of the Sta tutc a nd Rules and in light 
of their object and purpose, the Court's VWU sh o uld, in consultation with 
the relevant party. be so lely rcsponsible for witness familiarization. 77 

ubsequently, the prosecution raised the issue of wi tness proofing again 
before the Trial hamber who agreed with the Pre-Trial Chamber's deci
si n. This wa despite the fact that the prosecution stressed that, contrary 
to the Pre-Trial Chamber's definit ion of witness proofing, it "would not 
con mute a rehearsal of the quest ions that would be asked in courl."78 
Rather. witne proofing would constitute: 

providing written statements to a witness a few days prior to their testimony; 
meetmg with the witness at that time to remind tbe witness or their duty to tell 
the truth; discussing with the witness during this meeting inrormation. wbich 
may mfonn u decision about the protection of the witness; addressl.ng the 
arcn of the "lIness statement that will be dealt with in Court; and showmg the 
"line any potential exhibits for his comment prior to teslimony.79 

The hamber first agrced with the Pre-Trial C ha mber in separating out 
wllnes; faml linrizati n measures from "the practice of su bstantIve prepa
ratIon of a witne~s for their in-court testimony."8o Furthermore, It found 
the Prc-Triill hamber's outline of wi tness familiarization measures to be 
appropnate and clarified further the process of assist ing witnesses Io fully 
under tund the court proceedings.81 It also emphaSIzed tha~..ramlltanza
uon hould be undcrtaken by the VWU so long as 11 works In consulta
tion with the party calling thc witness. in order to undertake the practtce 

. ..' h t to any spectal charactensttcs 
. In the mo ,t appropnate way wll respec d h 

. 8' I dd " the Chamber note t at 
or vulnerabiliues of the wllness. - n a tllOn, 

.,~ :! .33 4.42. 
7 20-23. 
n It!. 24 27. D .' ra note 5 14, 

Luhangi/. Trial Chamber eCISlon, Slip , 
It!. 48. 
It!. 2 
It!. " )(} 2. 
It!. f ))-4. 

. ,. 
~ ,. 
~ :l 
: ,~ 
0, 
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80 
Internatio"al criJ1lirl(l/ procedure 

fth sures wl'thin the prosecution's definition of witness proofing 
two 0 e mea . cT·. . 
were already a ppropriately provided for in thts ,amI tanzatlon proce , 
reminding witnesses o f their obl igation to tell the truth and the Implemen· 

. 81 
ta lion or a ny necessary protective measures. · . . . 

With respect to su bsta nt ive preparation of a witness for giVing tc umony. 
o r witness proofing , the C ha mber agreed with the Pre·Trial hamber that 
there is no legal basis fo r it genera lly before the I ' C, and that pr hlbttcd It 
in the Llibanga pro ceed in gs. 84 It nevertheless concluded that onc a peet of 
proofing should be pa rt o f the witness fam iliarizHlion prnce s: pro~ I\lon of 
past statements ma de by a wi tness to that witness pri r to giving In-court 
testimony'!' H owever , the Chamber stressed that provision of the tate· 
ments should be tra nsmitted by the VWU after receiving them from the 
party calling the witness and shall be "for the sole purp sc of rerrc htng 
memory"'. such that there shall not be "any discus Ion on the I PIC 10 
be dea lt with in co u rt or any exhibits whieh may be shown 10 a "line 10 

eourl. "87 In addition. while "witnesses will be allowed 10 meel Ihe advo' 
cates who are to examine them in court" during familiarization. It "III on I) 
be "under the supervision of the slaff of the VWU ... [andJlhe \V "III 
not facili ta te any fu rther contact between the witness and the part} calhng 
him or her until the ir [sie)lestimony is complete .. ' .. 
. Finally, the C ha m ber concluded that the prohibition of witne proof· 
tng docs not a pply to expert witnesses89 such that "discu . SI n bet"cen the 
pa rties and their experts may take place at any stage prtor to calhn • the 
witness."9o The C h a m ber agreed with the prosecution that "the 1011'<'" 
tance of lack of re hearsal and the need for spontaneity do n t appl)" 
lo expert wItnesses, a nd Iha l It would be helpful lor the partlc "I m<"t 
~helr experts to con ference to discuss the relevant S(;icntilic and lc..."\:h01\.:,11 
ISsues" "thereby leading to r d' d . . . a IOCUSSC an accurate prc<rt;cntallon 01 the 
eVidence" a t If a l 91 A h' h I . S sue ,lOt e Lliballga case. panic \\ere! allo\\. d to 

83 III. 49. 
84 Iii. 35-45,57. 
8S III. 50. 
86 III. 55,57. 
87 III. 51. 
88 P rosecutor v. Lubanga Dyilo Case 

Regarding Ihe Protocol on Ibe p .' o . I ·0 I fO.I-Ol 1Q6. I 51 , 0.:.., I n 
5 (May 23, 2008) [hereinafter ~~I~~/~CS to Be .. sed to Prepare \Vitn . for Tnal. 

Wi tnesses for Trial]. ga, DecIsion RegardIng Prol 01 10 Prcra~ 
89 Prosecutor v. Lubanga Dyilo Case C 

16902009 Hearing at 29:3- 11 (Jan. 16.2009) t ~ f'O I 104-0 1106. Transcnpl of Jan 
Amended Unofied Protocol of 7 D . ·OI/04-011Q6. T·I -E Gl 

91 Prosecutor v. Lubanga 0"1 C ecember 2010. supru nOle 7. 32 , 
Y'O, ase o. ICC·OII04-OI I06, Tron ' ' npt of Jan 
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jointly proofexpcn witnesses o r separatciy wherejoim instruction was not 
possible.92 

ubscq uent to the Trial C hamber's decisio n in Lubanga, Trial Chamber 
II implicitly adopted tha t approach in the Katanga and Ngudjolo ease9) 
-'by adopting Unified Protocols for witnesses' fam il iarisation in which 
no provi "ions for witnesses' preparation by the parties, or proofing" were 
induded .·' In addition, Trial C hamber III in the Bemba case explici tly 
adopted the Lubol/ga approach 95 While other Tria l Chambers have made 
some adjustments to the Lubal1ga approach for their specific proceedings 
thr ugh adoption of Unified Protocols fo r prepari ng witnesses for trial, 
these have been limited to rela tively mino r variations or added clarifica
tions to the Lubal1go approach96 

In sum. the current approach taken by Trial C hambers at the ICC is as 
follows . Witness proofing. defined as a pany meeting with its witness to 
dIscuss subslantively that witness' evidence by, fo r example, examining 
any pat wHness statements that wi ll be dealt with in coun or any poten
II I exhIbits Ihat may be submined during the witness' testimony (but 
not rehearsing the questions that wi ll be asked of the witness in eourt),is 
pr hlblted.9' On the other hand. the VWU is a llowed to meet wHh wH
ne sc for purposes of witness familiarization, which commences once a 
"wHne ,arrive in the et herlands. or at the loca tion of test imony where 
dilTerent from the sca t of the Cou n , prior to giving evidence."98 During 

16.2009 He"',"g at 28:22 25: 29:3 II (Jan. 16.2009) (No. ICC-O I/04-0 1/06-T -

104-E G) 6 D .. 
91 Pro~utor v. Lubanga Dyilo. Case No. ICC-0I /04-01 /0, ecIslOn s~,n 

the P",,:c<iun: to be Adopted for Instructi ng Expert Wltncssc~4 (I~ elf t~' 
(Dc< 10

1
, 200B7D)IO(i~~~ i~:y ~~gu~~)n~II;;:V (t2r ~~~ +;(at~~ambe~'to°diree~ 

ourt. . '. . t Iy by the participants In a 
the instruction of expert witnesses Jomtly or scpara e 

."'). d' I No ICC-OI/04-01/07-1134, 
' J Pro utor v. Kalanga & Ngu J~soRa i ';;~\Y th~ Registry, 18 (May 14, 

Dec,",on on a ' umber of Procedu~a1 Issu .. on Proccd urallssues]. 
20(9) (hc",onafier Kutan~o & Nl<ulljolo. Dce\S~o~ CC-O I 105-0 I 108, Decision on tbe 

Pro 'utor v. Bemba G?mbo. Case ~r~ are and Familiarise Witnesses for 
Unified Protocol on lh~ Pracuces Use~~o 201~ [hereinafter Bemba, Decision on 
G","g To tlmony at Tnal. 34 (ov. , 
L", fled Protocol) . 

• \ Id .' R ardlng Protocol to Prepare Witnesses 
r~ gerlt'rulh Lubanga. DecIsion e

/
g D s on on Proeedurall ssues, supra 

. 88 Ko/Onga & Nglldjo o. eel I 
for Tnal. mprtl no Ie .. ; fi d ProtoCol. supra no te 94 
note 93. &-mbu. DecIsIon on 01 Ie. . a note 511,51 - 7. 

" Lu/>un~o. TnaJ Chamber Deel
f
Sl
7
°8 sUP~ber 2010, supra note 7, 28 

Amended Umfied ProtOCol 0 eee 

'j. ! j. 

nr 
.. l 
~I) 
n~ .. .. 
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82 
II/Iema/jonal crimilla l procf!llur£' 

. the witness is no t allowed to meet wllh the 
that process, the party calling f uri unt il after testimony ' s given 
witness unsupervised ou ts,de 0 ~Othe following mea ure Intend d for 
Witness famllianzatloll consists 0 
preparing witnesses: 

(a) 

(b) 

(c) 

(d) 
(e) 

(I) 

(g) 

Assisting the witness to understand fully the court's pnx,'CCI.ltng , II 
participants and their respecti ve roles; 
Reassuring witnesses about the ir ro le in proceeding before the 

court; d 
Ensuring that witnesses clearly understand that they arc un er ., 
strict legal o bligatio n to tell the truth whe.n testifYing; . 
Explaining to the witnesses the process 01 examination. . • 
Discussing mailers relating to the security and safety of \\ltne '" 
in order to determine the necessity of application' for prote ·tl\O 
measures; 
Providing wi tnesses with an o ppo rtulllty to acquaint them he 
[briefly] with the people who may examine them In court . 
"Walking witnesses through" the courtroom and ,t procedure !,r",r 
to the day of their testimony in o rder to acquatnt Ihem \\lth the 
layout of the court , and particularly where the vano u part"'!,dnt 
will be seated and the tech nology that "til be used In order to nllno· 
mize any confusion o r intimidatio n . JIM.) 

During familiarization, the VWU wi ll also " make availuble to the "ltne 
a copy of any witness statement they may have made in o rder to rdre h 
their memory"JOI as well as "any document or info rmatio n generated {IT 
provided by the witness when giving any of hi s/her prev,o us ,Idtement .. , l 

as provided by the ca lling party, but may no t di eu" the t.llcment N 

informat ion substa nti vely with the witness."" o nscqucntl}. "(t)hc VWlI 
will not be in a position to answer any legal or factual que t,on that nllght 
arise in relatio n" to the statemen ts a nd mu~t "remind the \\llnc that am, 
such questions sho uld be ventilated in Coun ."''''' rinnlly. the prohIbit" ~ 
agamst witness proofing or meeting with \\ Hncs~c' 3t an)" lage pn,,"'r (0 

99 Id. MI ~o, 31, 104. After a witness gives testimony. a Chamtxr rna, till 
prevent l~a t .wltness and the calling party from meeting If the circum ldn:c - f lb 
case reqUIre It. Id. 104. 

100 Lubanga, Trial Chamber Decision, supra nole 5. 3 
101 Id. 55. 5 . 

:00" Amended Unified Protocol of 7 December '010 lIP'" no,- '" .'. Id. ·11 9t- 3. - . " , 
104 It!. 92. 
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giving testimony in o rder to substantively discuss their evidence generall 
docs no t apply to expert witnesses'"' y 

B. The Rationales for the Approaches 

o how is it that hambers at the ICTY, ICTR, SCSL and ICC have 
arrived at such different positions on witness proofing in international 
criminal proceedings. thereby mirroring the variance found in national 
lega l systems'! As renected in the vario us holdings just summarized , the 
dilTerent cho i ~'Cs made by Chambers at the tribunal s on these two issues 
now from their perception of their hybrid procedural framework as being 
more advcrsnrial o r inquisitorial in nature. lndeed, there is an "underly
Ing • 'ystem dimen sio n ' o f proofing" and. as noted previously, the rules 
and underlYing philosophies o f the ad versa ria I and inquisitorial systems 
diVide harply with respect to the production, presentation and primary 
purpose of wllness testimony as evidencelO6 Consequently, in order to 
under land the va rio us ratio nale offered by tribunals in support of these 
two approaches. it is important to note how they perceive themselves 
procedurally and how this then results in them being at odds on the fol
lOWing Interrela ted issues: I) Irho should be allowed to be in contact with 
wllneses pre.testlmony: a nd 2) II'hat sho uld be the nature of their contact. 

I. \\ ho may contact witnesses 
On thc first issue. as deta iled previously, C hambers at the ICTY, [CTR 
and' L have concl uded that parties to a case may engage with wit
ne"e . In cont ra' t, at the ICC, any such dircct contact by parties with 
wltnc >c i, trictly prohibited: instead. only VWU officers may meet with 

"line so dlrectly.1I17 . . 
Ju 1Ilicallon for the ICTYIICTRlSCSL approach is based pnmanl~, on 

the nature of their procedural framework and the understanding that [I]t 
I wide prcad pracllL'C in jurisdictions where there IS an adversary proce
dure" for p;lrlles. as those responsible for leadmg eVidence at trial an1lto~ 
whom wltne,sc "belong." to meet with po tenllal wllnesses befcrehan . 

10> Jd 32. 35. 
I.. Ambo ""'pru note 13. at 606.. . 5 ~~ 53 55-6. However, the 
101 Luhan~d. Trial Ch.amber De,cls lon. Sll.pf{~ ~~:e~n wit~esses and the p~r~ies 

VW may arrange for boer. supervised meel1~g d f lime who will be exanllmng 
for purpo s of allowing wit~esses to kno~ ~;a D;ccmbcr 2010, supra note 7, ~'11 
ahem In court. Amended OIfied Protoeo 0 

30.31. 69 73. . . W' proofing supra note 2, .1 2 (cited with 
LU1Ia) tl a/ . • DecISion on tlness ' 

~. ) :m 
" '\) .. " 
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part,'es have bo th a ri g ht 'O'I and a duty to h Id the' 1n this context, 

meetings. h I k d Ii 
In previous cases, the ICTY Appea ls Chamber as 00 e to PC<:' ,e 

provisions in the Statute and Rules explicitly gIVIng the proc'CulIon the 
power to question potential witnesses during Illvcsligali n it a IcWal 

basis for proofmgl'O These include: Article 18(2) of the I Y. tutute. 
which gives the prosecution '· the powe r to quesllon suspect, v'c.;lIm, and 
witnesses"; '" Rule 39 of the ICTY Rules of I'r cedure and . "denee 
(RI'E), which allows the prosecu tio n in conducting an ,nve IIgall n tll 
"summon and questio n suspects, victims and witnessc .":112 and Rule:_ 
of the lCTY RPE, which allows a Judge or Tnal ' humber to "uc n 
order or subpoena as may be necessa ry for the prepanll' nrc nduct r 
the trial,'13 including to require a prospective witne. to anend at u de 'g' 
nated place and time in order to be interviewed by a party.'" n the ba , 
of these provisions, the lCTY Appeals hamber concluded that ·both 
sides have the right to interview" witnesses on grounds that .. ," Illn. 
to a crime are the property of neither the Prosecullon nor the ( ·fence· 
but are sha red between theml15 Bo th parties may have a le(tlllmatc nc-cd 
for interviewing a witness in order to procure Important informall n lor 
building their cases, and each party has th e nght to do '0 In order t 1.1\ ohl 

the opposing party having an unfair advantage uttnal l16 FlOall). n t nl~ 
do parties have this right , but the Appeals Chamber found th.1\ ",t ""uld 
be eomrary to the duty owed by co un sel to their client to act k,lIl ully and 

app ro~al !n ~~say el al .• ~,ecision on Exclu~ion of Tc\t1mony. '"p'cJ n te ~2. 
30; Milutmovic e[ al ... ,DeCISion on Witness Proofing . . \/lprd note 44, 1''f '(l' N. 
Karemem ~l. al. , Decl ~ lon on Witness Proofing. ,\/I/1ru notc 4~. n I S). II rudUk1 
el ~~. DeCISion on Witness ~r~:)Qling ession. supra nOle 14. 17, 

Karen~era el at, DeCISion on Witncs\ Proofing. Hipra n te 43. ,
that ,the praCtice of witness proo~ng "is in accord~lncc \\ IIh thc .\ pr-:aJ 
finl~~ng that each party has the nght to interview" polcnlloll "'-Ito .. ) 

See, e.g., Prosecutor v. Mrksic, asc No. IT.95.1 II. \R I n 
on Derence Interlocutory A aJ C . , 

f th O · ppc on ommUiliculIon \\ uh Potenllal \\ Itn 
o e pposHe Pany ( ICTY July 30 '001) [h . I' 
Communicat ion with Pote t ' I W' • -. ercll1~' leT .'Irk.u, 

111 n la Itncsscsl 
ICTY StatUle, Art. 18(2). . 

112 ICTY RPE, Rule 39. 
113 it!. , Rule 54. 

Ion 00 

114 Prosecutor v. Krs tiC. Case No. 
Subpoenas, 10 (ICTY July I 2003) IT·98·33·A. DeclS,on on \ ppb. U D r r 

liS Mrksii D '. • ' 
110. • eCISlo n on Connnunicalion with PotenllaJ WItO 

f'S" bProsecutor v. H aliJovic. Case No. IT-OI-4 
o u poenas, 12- 15 (lCTY Jun< 2l, 20(4). - R73.Decllon nthcJ un 

t''Pm n tc 
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with 1 0Y~~;y" to pan ic ipa te in a tria l with o ut first knowing what witnesses 
wtll say.. As. such, It wo uld be unel/l/cal fo r a pa rty to fa il to meet with 
prospccllve WHnesses before they give evidence. Thi s reasoning clearly is 
based in the adversaria l systems' philosophy that the best means for ascer
taining truth is through present a tion and cross-exa minat ion of evidence 
by opposing parties bringing their case on a "fa ir playing fiel d" before a n 
impart ial decision-maker exposed to the evidence fo r the fi rst time. 

urth.rmore, the ICTY I ICTR Chambers have all owed contact between 
partics a nd wit nesses n gro unds that there are several safeguards in place 
to mitiga te any risk o f improper innuence by a pa rty on the forthcoming 
testimony or a witness. F irst, under the Tribun a ls' rules, "intentio nally 
eeking to intcrfere with a witness's testimo ny is pro hibited,"118 and there 

arc '"clear standards of professio nal cond uct" th a t govern when counsel 
meet with witnesses.lI~ Second. through careful cross-examina tion, an 
opposing party may '"explore the impact o f prepa ra tion on the witness's 
te lImony and use this to call into question the witness's eredibili ty ." 12o 
Third, where evidence of any impropriety com es to light, the Tribunals' 
rule allo\\ for hambers to take appropriate actio n through initia ting 
contempt proceedings and excluding tampered evidenee. 121 As no ted 
rreVlously, most adversarial models of justice a t the na tional level have 
Imllar s;lfcgunrds in place and have co nsidered th a t witness prepara tio n 

for tnalls 0 important that th is outweighs any po tentia l for abuse o f the 

proofing proccss. . . ' 
In contrast, the I arproach has bee n based, pn manly, on a belief 

that from a systemic rcrspective, the ICC proced ura l framework reqUires 
no direct contact between witnesses and partIes pre-testimony. Indee~, 
the LllbclII~tI Trial hamber found that unde r thc ICC Statute, certain 
rrovi ion' dcrart from that of the more adve rsari.a l model fo und In the 
ad hoc Tribunals,m towards a mixed model tha t features more CIVil law 

Kurt'mera ~/ll'-; AP~acl Dccisionl~~9~~~~~s ~~c~~~~' ~~P~p;~~a~!'n f~~ 
(ciung Prosecutor v. Krsl1c. ase o. , 

ubpoen... (ICTY Juty I. 2(03». 

: ~~mQ!~' at Decision on Witness Proofing, supra note 2, at 3; Karemera eL 
" Ii te 43 16 24. 

aI., Oeci .Ion on \VllneSS Proo mg. ~ul!r{l no Wit~ess Pr'oofing, supra note 43, ~ 13. 
120 Karcmero et al.. Appeal DeCISIon on 
III Id . . ote 5 ~1 4 5 (reasoning that under 
I~': Lultun{!d, Trial Chamber DeCISion. SlIpra". tasked with investigating bo th 

the ICC procedural framework. Ih~ proseclh'tlOIB' is h I' S allowed to have greater 
dencc' I e enc' T' I 

e. «ulpatory and ,".criminatory eVI '.. I ) See also Luballga, Prc- na 
. allowed to pa rtlClpa e . d .' 

mtcr\-cnuon; and victims are & nn ?9- 30 (noting its past eCISlOns 
Chamber Deci Ion. supro note 4. 26 . -

',. !,. 
:lr 
,.J 
: .~ :m , ',,\,. 
"r 
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notions, " in troducing addi tional and novel clements to aid the prace of 
establishing the truth ."123 Consequent ly, "the pro.cedure of preparation 
of witnesses before trial is not easily transferable mto the system I law 
created by the ICC Statute and Rules."'24 Underlying this eonclu>lon " 
the ICC's understa nding as to whom the witnesses "belong" in a cnmmal 
proceeding. As sta ted by the Lllballga Pre-Trial hamber. the no-contact 
rule for parties "is consistent with the principle that wltnc sc 10 a cnml! 
are the property neither of the Prosecution n r of the Defence . but 
(arej lVitnesses of the COllrl,"'lS a princip le direct ly found in inqu"'ton I 
national systems. 

As such, a further reason for the no-contact rule is an ethical one. The 
Lllbanga Pre-Tria l Chamber fo und that under the object and purpose 
of the ICC Statute and Rules. only the VWU should be aJlo"cd dir<'\:t 
access to a witness in order to ensure "thorough and objeCli'H! prepara· 
lion of witnesses." 126 In this way. any risk of witncs~s bemg .\pll...:d to 
a biased interpreta tion of ICC applicable la" or of Wllne 'te tim n, 
being improperly inn uenced in some way is minimized as much d\ po ~
sible. ll7 This is importa nt according to the Lllb""ga Tnal humber m 
order to preserve " helpfu l spontaneity during the gIVing of evulenc.:: b, 
a wi tness" which is "of paramount imporlance to the urt" abllll~ 
to fi nd the lruth ."'28 Again, this emphasis on eilmilHllml! an} rote~. 
lIal fISk of taliH of wil ness testimony so as to preserve It object" Ity 
and spontaneity fo r ascertaining truth is grounded III the mqui ilonal 
approach. 

regu la~ing parties' con tact pre-confirmation hearing with wilnc\ 
pa;ty mle~ds tO, rely upon at the hearing. and Rule 140 o f the I 
rc ers to questIOn the witness" or "e . h ' , " 
parties' quest ioning of w itnesses at trial ;.amlnC t c .. Wllne\\ wllh rc,pc~t I 
examinat ion" and "re-examinatio") ather than e:<ammUtlOn·ln-ch.lct ... ·\ : 

123 Lubanga Tria] eh be; :' 

that the thc, 
Rul "h.<h 

lhe 

124 hl' am recision, supra note 5, 45. 

125 Itl 26 (emphasis added) See also . I 
Cham':>er has also confirmed that \~itnesses 1( . 34. \Vhtlc the I 'Appeal 
olher, II has stated that they are sh- d are not property of one pan) -cr the 
right to in terview al l witnesses ,'n are ~/twke~n the parucs such that each hOI lhe: 
P I . t W' a case I I r 'SIC Dc .. 

01;6n1la Itnesses, supra note 110.' . CISlon on ommuni II n llh 
LI/banga, Pre-Tria] Chambc D 

added). ' recision. supra note 4 . ..- ~7 {cmphil I 

127 /d. 
128 L b 

II anga, Trial C hambe D '. 
reciSion, supra nOle S. 5.2 . 
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2. TIle nature of witness contact 

Turning to the second issue. what should be the na ture of interaction with 
witnesses before testifYing. the ICTR Appeals C hamber has approved of 
wltnes ' proofing and stIpula ted that the practice broadly involves prepara
tion ofwltnesscs to testIfy at trial both with respect to the substance ofth . , II ' elr 
te tim ny as we as with respect to certain logistical matters surrounding 
the procccdings,I29 As in the United States. the exact measures to be taken 
or number ~f meetings to be held 130 for purposes of proofing are largely 
len to the dlScretl n o f the parties accordi ng to the circumstances required 
by a particular case. except that they may not compromise or manipulate 
the evidence of a witness leading to distortion of the truth, III One such 
prohIbIted measure explicitly highlighted by the ICTR is that of rehearsing 
o r practicing with a witness the exact questions to be asked during testi
mony at trial."2 si milar to the approach found in England and Wales. t33 

ICTY and I R Trial C hambers have reasoned that witness proofmg, 
broadly defined. is a ppropriate first. because it upholds eertain rights of the 
defen'>C. tncludtng the rights to an expeditious and fair trial. On the right 
to an expedlll us trial. o ne ICTY Trial Chamber reasoned that the essence 
of wltne proofing is a "genuine attempt to clarify a witness' evidence" 
in order to faeiittate a sm ooth and orderly trial'34 which, as in adversarial 
y,tcm generally, is led by the parties, As such , witness proofing allows 

for' I) Idcntl fyi ng in full all o f the facts known to the witness that are rel
evant to the indictment given that earlier interviews took place during the 
tnvctlgatlVe phase before confirmation of the indictment by investigators 
WIth a dlfTcrent professional perception on what is relevant; 2) refreshing 
the \\ Itnc 's r"'Coliection given that interviews with investigators often take 
plu<'C I ng before giving evidence at trial ; and 3) identifying any deficlen
CI~ and difTerences in a witness's recollection as compared to earher state
ment thereby enabli ng the witness to provide a " more accurate, complete, 

, f h 'd " at trial 135 orderly and efficient presenlattOn 0 t e eVI ence ' 

" 1 I Appeal Decis ion on Witness Proofing. supra note 43, "9. 
I\ urc:mfrd e u .• _ _ t 2 at 3 
Lmwj ('I til. DeCISion on Wilness Proofing, supra no e, . 43 4 
!\ur,wu'ru (.~ al. Appeal Decision on Witness Proofing. supra note , ' 

9 . . W' p ooling supra note 43, ~ 23. 
Kart'nI('ra el al .. DeCISion on Ilne~~n~ & Wal~s, 8th ed., October 31 . 2004. 

\l Code of Conduct of the Bar of Eng . S rvice Code of Practice, supra 
a dmcnded in 1012. 705(a): Crown Prosecutlon e , 
nole ::!8; .\tomodvu. SlIpra nOl~ ~8. 61w' Proofing. supra note 44, ~ 16. 

1\4 \/,IUllnovic el (II., D eCISion 00. Iloess fi Sll ra note 2 at 2; see also 
I)S LlI1m) tl ai, Decision 0." Witness [fOO m~~ n:;te 43, ~ d; Milutinovii el 

AUTcmcrfJ el ul .• Decision on Witness Proo 109, SLIp 0 
ul. Decision on \Vitness Proofing. supra note 44, 2. 

',. 
: 'II! 
:~r 
.. l 
~ .) 
: )0 .. .. 
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As for the defen se's right to a fai r tr ia l. the I R Appeals hamber In 

Karel7lera el al. no ted that the practice of witness proofing by hamber 
is permissible under Rule 89(8) of the Tribunal's Rules. whIch "gener
ally confers discreti on on the Tria l C ha m ber t~ apply 'rules of e"d~,~,c~ 
which will best favour a fa ir determination 01 the matter be~ rc It 
Specifically, witness proo fin g was fo und to facilitate faIrness ~'(;auo;c 
it provides notice to the defense o f a ny difTerent or additl nul recol
lections of a witness co mpared to ea rli er slHtcments made dunng the 
investiga tive phase so as to avoid und ue surprisc,IJ7 Wilnc proofing 
therefore ful fill s discl osure obliga ti o ns"" and allows for the deICn\<! to 
prepare sufficientl y for cross-exa mi na tio n .' J9 This em ph." on uphold
ing fairness in particula r renects the adversanal law under tanding 
that it is necessa ry a t tria l to establish a fair playing field on whIch t"o 
competing parties lead evidence and verify the authentiCIty of that e\J
dencc through rigoro us cross-examina tion as they work to pn ~c ahelr 
case. 

lCTY and SCSL C hambers have further Justified wltne pr ling .1 

necessary for pro tec ting the rights of witnesses. Chamber have noted that 
proofing assists witnesses in "eop[ing) with the process of gIving eVlden",," 
before internatio na l tribunals, in a way that is diO'crent from the upport 
prOVIded by the Vic tims and Witnesses ection.''''' Thr ugh pro<,ling 
SeSSI? nS, witnesses a re prepa red to: face cultural dlfTcrcncc ; prO\HJe u 
detatled acco unt o f facts occurring lo ng ago; testify about tre ful e\cnt , 
gIve eVIdence III a structured and fo rmal SCltlllg; tc,tify WIth the u • or 
tra:1Slators; and de a l wilh the. overa ll stress of the procecdln!!> gencrall) 1'1 
Agaon, thIS emphasIS on helplllg wit nesses to cope WIth the \rC, of ad\cr
sa nal ~;~ceedlllgs generally is also found in the system on Englonu and 
Wales, which a llo ws for barnsters as in-court advocates to m(."Ct "Ith 

136 K aremera el at Appeal Dec's' W ' 
(emphas is added). '. I Ion on Itnc\s Proofing. "'pfa n te.$ '. ,- . 

137 Lima) et al., Decision on Witness P fi 
Korell/era et 01., Decision on Witness Pro fi roo ,lIlg • . Hlpr« nOle 2. at 1., I 
al., Decision on Wi tn ess Proof! 0 Ing . . wpra note 43. 17; \llluliturrlt rl 

138 K mg, supra nOle 44 "0 
aremera el al Decision on W' t p' •. 

139 Id. 18. "' I ness roofing. supnJ note 43. II I~ 
140 C . I 

/11w)era 'J D ecision on Wi tness P (j 
el al. , Decision on Wi Iness Proofi roo mg, supru nole 2. at 3. C1 \JiJulinoTII 
on Witness Proo fin g, supra note ~~g. s~/bra note 44. 10; Kartmera I al. 0..: :t 1 n 

141 Lima' I I D ,. 
, , f) e a " ecision on Witness Pr Ii 

DeCISion on Exclusio n of Te {' 00 lng. supra nOle 2. al ,. ('s.I) t'l al 
D " W S imony supra note 6'" 33 S .. 
~~is l on on it ness Proofin g, sllpr~ note 44 -. . etu/.fo .\{i/UlmO\'1 ~I I 

M omo(/ou, supra nOte 28, 62. • 9. 
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witnesses before giving testimony for this purpose as a ' h , n exceptIOn to t e 
genera) rule against such mcctings,I43 

Finally. it was reasoned by the Karemera ef ai, Trial Chamber that wide
spread praclIce ~f proofing is "justified by the particularities of these pro
c:cdtngs that dl~crenllatc th~m rrom national crimina l proceedings."I44 
F r example, as Just noted, wItnesses before in ternational tribunals often 
m~st.sive testimo ny in s tressful circumstances given cultural , legal and lin
gUl,lIC ddTercnces; furthermore. many witnesses mu st testify about quite 
traumaticevcnts occurring lo ng ago, 145 In add itio n, the factua l complexity 
of proceedings at the international tr ibunals and the difficulties in gather
ing evidence results in the fact thaI: 

crime. charged in the indictment occurred many years ago and, in many cases, 
"Hne Interviews look place a long lime ago; mallers that were relevant during 
the cou~ of the inve~tigations may need to be reviewed in light of the case that 
the Pro~utjon intends to present; ... [and] the duration of the proceedings 
and the time eJap'tcd between prior testimonies may require further interviews 
\\-llh a witness before he or she testifies and reduce the effect of surpri se to the 
Defence In cases where the witness recollects clements that were not previously 
dl",lo d'" 

On the other hand. the ICC Trial Chambers have so far rejected 
wltne s prooling as a proper practice before th e ICC wi th respect to most 
...... Hnc . ~.I"'lOsorar as it consists orany substan ti ve discussion with Wlt
nc \cs regarding their forthcoming testimony.14S Interestingly, however, 
the I has adopted witness famil iarizatio n measures often found In 

ad\cr anal systems as part of the proofing process, so long as on ly the 
\ ha direct contact with the witnesses and does not diSCUSS WIth the 

"ltne any prior SLatement or documen tation obtai ned by parlles dunng 
. r 'I' ' t' has been JUSllfied the Invc'-tllgallon stage,l~1} Such witness am~ la,flZa IOn . , . 

under the ourt's rules. even at the risk of tamung the wI tness s testllnony 
at tnal. because they >lipulate that the Court ·.'take appropnate measures 
to protect theafety. physical and psychologIcal well-bemg, dlgOlty and 

• "kllbeck. supra note 8, 43 8 , . W'tness Proofing supra nole , . 
... A'arrmt'ra ~I til.. DeCISion o~ I p r; " ra note 2 at 3' Sesay el al., i" " . I D Cl'sion on WItness roollng, ,wp "...{ I : . LSmUJ tl a... e, 62 4T 33 See also MilulmovlI.; et a., 

~, Ion on ExclUSIOn of Testimony, supra note ,u . 
o.:..,'''lon on Wltne" proofing. supra ~otc 44p 9~fing supra note 43, , 17 

.. ~ Kart'mera el al . . Decision .on Itness r~udcd 'from thiS rule 

.... noted earlier, ex.pert witnesses arc ex e 5 ., 51 - 7 

.. Luhanf<d, Tnal Chamber I?ecISlOn, suprt 1~0; D~~ember 2010, supra no te 7, 
• Jd. f 53 7, Amended Umfied Pro lOCO 0 

91 J, 

•• 
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privacy ofviclims and wilnesses."'so In so d o ing, the ~WU ,~s ~ncouragcd 
to "work in consultation with the party ca lhng the witness given that It 
is "likely to have greater in sight into the background and parllcular ra'-':h 
of the witness."151 Furthermore, famili arIzatIOn IS al,lowed, bccau C It pre· 
vents "the witness from findin g himself o r herself," a dlsadvantageou, 

Position or from being taken by surprise as a resu lt or his o r her Ign ranee 
, . f h "I S2 f of the process of giving oraltesllmony be o re t e Ollrl , a :ea n pro -

fered in favor of familiarization in England and Wales parllcularly '''th 
. f·· . I d· 151 respect to the adversa nal nature 0 Its crlmma proece lOgs .. 

Witness proofing is prohibited a t the ICC o n the basis that "It could 
lead to a distortio n of the truth and may come da ngerously close to c n II
tuting a rehearsal of in-court tcstimo ny. "I'" However_ the LubulIIIII Tnal 
Chamber was no t convinced that it is practically reasible to tnkctcp, to 
mitigate the danger of rehearsal.'" Conseq uently, the hamber would be 
prevented from hearing the "totality of an individual's recollecti n" gl\cn 
that "[a] rehearsed witness may not provide the entirety or the true c_tent 
of his memory or knowledge of a subjecl. "I ~6 imilarly. draWing uron a 
civil law premise, the Chamber noted tha t proofing could dlmlnt h the 
spontaneity of the testimo ny, which could "be of paramount IInportan« 
to the Court's ability to find the truth ."I S7 Finally, the Lubllll~U I nal 
Chamber found that the "pro-active ro le" or Judges under the I 
p:o~e~ura!, frame~?rk wo~ld help to prevent witnesses from belOg "rc. 
victimized by glVtng testimony o r from being improperly mnucnccd 
during the trial. 158 

In sum, the inquisitorial law "concept of witness as n \\ Hnc , or Ihe 
Court or, as some may say, of the truth , prohibit, not only the e, idcn<c 
related preparation of thiS wllness but even his/her much m re cncral 
famlllanzatlOn by one party" a t the IC .ISO II owe\cr. unllkc In a purd) 
II1qulSllonal model, the ICC allows for familiarization ora '''tnc e'en at 
the nsk of tamtll1g the forthcomi ng evidence. which it mitigate ) h"\In8 
famtilanzatlOl1 conducted according to detailed regulation b) the \\\L. 

:~ zutanga. ~r~-Tria1 Chamber Decision. supra notc 4 ~I(il) 
152 /I anga, nal C:hamber Decision. supra notc 5 34 
153 Lubanga, Pre-Trial Chamber Decision su ra • 

Momoc/Otl , supra note 28, 62 ,p note 4, :!O. 

:~; t;~bal1ga, Trial C hamber Deci~ ion, supra notc 5. 51. 
156 Id. 
157 lei. 52. 
158 It!. 

'" A b m os, supra Dote 13 . at 602. 
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as a neutral third party. This approach results fronl th I' . . 
d

e exp len requIre-
ments un er the ICC Statute and Rules for upl,old' th . h f . . . . 109 eng ts 0 Wit-
nesses and IS a pnme example of the ICC's suigeneris approach t " I 

d 
160 ocnmma 

proce ure. 

IV. AN I TERNATIONAL HUMAN RIGHTS 
RITIQUE 

The previous sectio ns have laid out the ICTY/ICTRISCSL approach to 
witness proofing as compared to the ICC approach and their underlying 
rationale Oowing from their mixed adversaria l and inquisitorial proce
dural structure . It is also important to examine the soundness of each 
from an inlernational human righls perspective. All international and 
hybrid criminal tribunals are obligated under their Slatules, either explic
Illy or Implicitly. 10 respect certain in lerna tiona I human rights norms 
codIfied m the 1966 Interna tio nal Covenant on Civil and Polilical Rights 
(I PRJ while exercising their criminal jurisdiction. '• ' 

In Ihe context of witness proofing, the rights of two key players in a 
cnmmallrial are al stake: the defendanl and the witnesses. Article 14 of 
Ihe I PR provides for the following defense righls Ihal pertain to the 
I sue of witness pr o fing specifically: I) Ihe right to a fair trial; 2) the right 
to adequate lime for preparation or a proper defense; 3) Ihe right to be 
tried wlthoul undue delay: 4) the right 10 efTective assistance of counsel; 
and 5) the nght to examine or have examined witnesses brought either for 
or agaInst the defense. 162 Furthcrmore, Articles 6, 9 and 17 of the ICCPR 
prolCCt mdividual rights that are relevant for witnesses who testify 111 mter
nallonal crimmal proceedings: I) the right to life; 2) Ihe nghllo "berty and 

160 Fatou Bensouda The ICC SWlUle- An I"sider's Perspeclive on a Sui 
Gcncn ·1'.I/t'IIl/O' Global Juslice, 36 .C.J. l,dL L. & COM. REG. 277, 285 (2011). 

161 St~ t' pdated Statute of the Internatio nal Cnnunai T~lbuna1 ~or ,the 
.. ~ .. .' 2' S t 2009· Statute of the International Cnml~al 

Fonner Yugo I" ... Arts. 20 -, ep. i d 31 2010' Slalule of the SpecIal 
Tnbunal for R\\-anda. rts. 19 21. as ame'~~2.J~~me· Statu~e o f the Internatio nal 
Coun for SIerra Leone. Art. 17. Jan. 16. 1998' 2187 U.N.T.S. 38544 (entered into 
Cnmma! ourt. Arts. 64. 67 68. July 17, .' on the Establishment of the 
foltt Jul) I. 2002) [hcremafter ICC Statute), La:a Arts 33(new) 35(new), wilh 
EXll1loromary Chambers in the Courts of ca~o ~7 2004 NS/RKMllOO4/006; 
mdutlon of amendments a'! promulgated on CLArt; 15-'17. 21, 28, June 10, 

tal ute of the peClaJ Tnbunal for Lebanon, . 
2007. . r' I Rights (ICCPR), Arts 14(1), 

16': Intcmauonru Covenan t on CiV~ al~~:(e~t~~~ed into force Mar. 23, 1 976}. 
(3)(bHd). (3K'), adapled December I , 

.,
:~. 

;~r 
.• J 
:.) 
:JI) 
.' "\; ., ", 
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security of person; and 3) the nght to be I r~'C frnm art-lira,}, r ul 
interference with privacy. family. honor .. ano r..:puhHlon I 

Turning (jrst t o pro tcction of wltne, " n ,ht , t>olh Ih It r 
SCSL and ICC approaches to wltne" fln,olinw 'ek tn .JJr 
cal and psychological needs of 'Vltne,"" belMe. dutlng nd 
evidence at trial. Safety and pnvacy arc "ddr.: :d b) .,h 

the wi tness any need to apply to a eh"mber I.'r rrol 
Psychologica l well-being and d'gnlty arc "ddrc ·d b 
acquainting a witness wi th the dct~lIl, ( I .. tn IOlcnMtI~ln31 c.: 1mln Il 
including: the courtroom selling: flart,c'flunt anJ th·tr r ,r 
thc struclure and fo rmat of the trtal; t~'Chnol<lll~ .Ir ,n I.H. n 
iss lies that might contribute to overall ,tn: In '1\10 C\:,· •••• - .... 4' ... ,.. 

internalional criminallnbuna l. lurthermllrc. c •• r • I ken I III 
witnesses any cultural dlfTcrcm.:'C!';. traum .. , Of Ire Ih t th 
ence when testi fy ing about d,nieult and ""mrh<.lIcd ra I 

However, the ICC approach. dr,mlnt: Iwm Ih. ,"quo H 

seems limited in its abi lity to rull~ care II .. the rh,. I nil ",:)'CI~o!loi:a.:a 
nceds of a witness given the proh,bltlOnS "n litre 1\ nl :t llh 
by the parties and o n diSCUSSion about the ull tan"" ,11he: rr~Olp:;" 
tllnony. ThiS IS due to the prcscm:c of .. u.her lrlo.1 pr Ur 
mixed framework for production und flrc "latin" I C\.itJle."", U'._ ..... 
thepartiesa re still primanly re'ron"hle l<lr ,Ihng ",I 
their questlOnll1g at trial. '''' I'or e,ample. "'Ih rc 1'<111" I" 
ures, ,t could prove d inieult to ,'''' I ., \\ line "'Ih 311 I 1'1 
rc lev,a nt, Cham~r where the pro'pct.:lI\C Ie tanlnllV I Ih 
app liea t,on, While the VW is 'UPPl' -.I In ha, "'Ih Ih 
the wltn~ss ~n such matters. there I ~Hcnllal h r \'\ hi 
communication or undcrstandlOH, 

In additio n, it , is n t clear ,f the I( ( arrr 
a witness 111 deahng with the fl'~"h"I"', ,.,1 tr 
extremely ~rau,maltc events occurrmg lun t d 1 1 hi 
w~en consldenng that a number of \\ lin' .. Ire 
witnesses, They 1l1ay be victim, of \:h~\r tc.-u Inh:rn .. l1 
rape, they may be mino", or the m. __ c 
tural and educational background: '6S ' \' m Ir m

l
, 

address potential trauma or an' ~'l' t l"n •• I" u J 
, ,.- en III m. un.le odan 

:~ ICCPR, Arts. 6. 9. t 7 
ICC Slatute An 69(» (3) 1<': 

RPE), Rule 140(2). iA('~~' : C Rul" or """'NIft 
165 See W C . ..t U \l\l fJl. up,.a n 

AR RIMES R ESf.ARtlf 0 .. 
WITNESS PROOI-l~G AT THE I IIC. I:.. \ • 1\ 

'TER'ATIO "l <.: a.\O L 
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a wilness:s background without going into the substance of his or her 
forth~omlllgtesllmony. Furthermore, o ne might query whether giving 
the witness his or h7r past statements wlthoul discussing them is sufficient 
for a sls.lIng Ihat witness wnh recall at trial. If not, there is a danger, in a 
predomlilalely adversanal system for calling and examination of witness 
testimony at trial, that perfectly relevant testimony is thrown out on the 
basis Ihat il comes across a s no t credible . Finally, wilh the emphasis at 
the I on spontaneous tcstimony, there is a risk that questioning could 
quickly become a fonn of re-traumatization for a witness, threatening 
his or her privacy and dignity. This danger is especially relevant during 
the advcrsarial, cross-examination phase. While it is true that more 
proactive Judges found at the ICC may help to mitigate such question
illS. the same Judges may unwittingly be the cause of the questioning or 
fail 10 errectively deter it without a full understanding of the witnesses' 
background because Ihey were called by Ihe parties. Consequently, "the 
opportunity for a witness to tell his/her story to the party calling him! 
her PrIOr to giving evidence in Court may prove comforting, or at least, 

rve a a very beneficial. substantive preparation for what will occur in 
Court." 11>6 

A ~ r defense right s. it is important to note that the exercise of 
wltnes prooling such as at the ICTY/lCTRiSCSL has potential to lead 
to Infringement of defense rights. particularly, the rights to a fair trial , 
time 10 prepare a proper defense and to a trial without undue delay l67 

Indeed. under the ad versa rial procedures found for producllOn and 
prc"'"tation ofe,idence at the ICTY/ICTRISCSL, witness prooling has, 
at limes. re ulted in: "late prooling" just before trial;1 68 lale disclosure 
of "new malerial. and a failure 10 provide signed statements of new or 
changed evidcnL-c";It.9 several disclosures .of new malenal from proo~m~ 
sc )'Ions bringing a witness's testimony III 11l1c With o.ther pros~cut ~ 
eVidence In a caSC:170 "excessive proo fing" of son~e Witnesses either III 

the number or duration of sessions: 171 discrepancies. between pr?ofing 
note dl dosed by the prosecution to Ihe defense and tn-court lesllmony 

166 Ozaki Dissenting Opinion. supra note 12, 24. 

167 mbos. supra nole 13,. ~16 t4.. P Dofin supra note 44 . 21. 
161 ,\fi/utlnonc el al .. DecISIon on Witness / g'r" nole 2 at 3· Ivlilulil10vic 

D .' n Witness ProoJlng sup , , ' I 
Iffl Lmlo) il al. , eCISlon 0 44 ~? 1· see also Karemera et a ., 

tl ul.. Dcci ion on \Vitness Proofing. supra notc , -, 
Dcc1 ion on Witne s proofing, supra 1~~ ten4~n~ ~itncss Prooring, supra notc 43, 

Auremera et 01 . • Appeal DeCISIO 

12 . P fi g supra notc 2, at 3. 
"1 Lima} tllll.. Decision Oll WItness roo In • 
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'~adl1lisSl0n of c\,ltlcm.:c (lUi u.lc: 01 p: 

In addit ion, emphasis on ha\1ng p<'nllnc"('U I 11m n 
Ihe totali lY of an individual' rcc '"CCII< n In Ih 
Increase Ihe " likelihood lhal the c\1dcn." gl\ n \) 

172 fl d' , 173 (Ira mal el 01 .• Dcci~ion n \Vllnc P 
KlIremera f!1 al Dccl~ion 0 '" p lin • .,..ni<XIO • ., .... " rlOl~ 17. E ',. n n'Unc fin 

scr. slIpra note 14 at 1"7 • AIJ'N 
17, 0 aki D ' , '.. , 
176 G Z 'd ~ssenlt,:,g Opinion . . 'illprd note 12 ( ., l 

. UI 0 cqu3vlva, The Luban Ti I'.· 
the Flnj( Conviction bl' 'he I"/t' ga rIO (on In ... UtJ'::,/WJlJnrtio.u 
Advance Access published onil mUluml.l1 (rup,btul (our,. J I ,~ 

177 Id. a t 4, no ugu t • 2t1l~. d 101109.J.p.:)llDq,o.l 
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incomplete, confused a nd ill -structured "178 Why? B f . 
f

· . I . . '. eca use 0 the reahty 
o lIl ternallona c ri mina l p roceedings where' I ) wit r' . . .. I . . nesscs 0 ten gIve thelf 
IllItta stalements dU ri ng Ihe invesligative phase 10 b r h' d ' . ng elore t e In Ict-
ment IS confirmed a nd Ihe Irial commences' a nd 2) Ih , . . ose statements 
arc laken by lIl vesllga tors who may have a very different professio nal 
pcrccg':lOn as comp~ red tOhlhe a tlorney a t Iria l o n wha t is relevant fo r a 
case, ~nscqucn l. y, In 1 esc c irc um stances, w itness proofing is cruc ial 
for refr~shJlJg Ihe wHness's recollect ion; identi fy ing differences between a 
wllness S prescnl-day recollect ion as compa red to earlier Slalements made 
long ago; idcnlifyi ng in full a ll Ihe re levant fac ls known 10 a witness vis
a-vis Ihe confirmed indictmen t: and avoiding undue delay caused by the 
party calling Ihe witnes not knowing wha l the wit ness is going to say .180 

Iherwlse. a party "must utilizc Ihe ski ll of using no n-leading questio ns 
10 take Ihe wilness Ih rough Iheir evidence as if bli nd-fo lded, but with 
Ihe added dimculties of Iranslation and, perhaps, a significant cultural 
chasm."I.1 

Furthermore, witness proofing may prove particularly helpful for pre
paring wilnesses 10 dea l with Ihe "magnitude a nd com plexily" of interna-
1I0nai Criminal proceedings, wherein Ihey are asked 10 lestify wilh respect 
to ,"Icrnalional crimes and modes of Iiabi lily t hat often "necessitale the 
revIew of a large number of compl ica ted a nd deta iled exhibi lS, which 
may ,"clude various Iypes of documents. audio-video records, different 
kInd, of communications from govern ments or o ther enli ties, maps, and 
plclUrcs:'182 In addition. witnesses in in te rna ti o na l criminal proceedin~s 
arc often giving evidence not o nly in a c rim ina l justice process that IS 
foreIgn 10 Ihem bUI a lso wh ile having 10 use tra nsla tion services. Inthe 
fal.'C of Ihesc challenges that now from Ihe nal ure of mternallonal cruTIlnal 
IrIal . prooling can assist the "smoolh conduct of the proceedJllgs by ena
bitn)!. am rc accurate. complete, mel hodica l an d emclen! presenta llOn of 

the eVldcnl.'C."IOJ 

Orul Di .. eollng Opmion. supra note 12, 21. .' 
Lmla

l 
d al Decision on Witness Proofing. supra note 27' aMt 2/, ~ee ~!JOt 

'I" • P r: ra note 43 I · f lI[ mOVle e 
A'u"m~'ru ('I oJ.. ~ision on Witness reollng, sUP

20 
,. 

al. Dec, Ion on Witness Proofing. supra not~ 4~j ~eral and despite initial fears 
110 BUI .tt'(.' AcquaViva, supra note 176, at ( )11 geol had a great impact on the 

b) man). dmslons to bar pro~ling have arg~abf~:e examination of wi tnesses" in 
qualJly of Ihe evidence led at tria! or the lengt o. A 8 2012 doi' 10 10931 
lhe Luhanf!Q ca .). Advance Access published online ugust. ' .' 

)Iglmq. 7. 
I I kllbeck. supra note 8. al 459. 
I 0--' 0 Opinion slipra note 12, 22. & 38 

• ~I isscntlng . 'a! Ch ber Decision, supra note 4, 34 n. 
I J Id Bul.fel.' uibum.~a. Pre-Tn am 
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96 International cr;Illinol procedure 

h a hinder the rights of the defene to cfTc"'
Finally, the ICC approac 01 , Y c the witnesses brought against hIm or 

tive assistance of counsel, to examlll B the I approach prescnt 
d a proper defense. cca use 

her, an to Prrepahre. otice of any ditTerent or additional rccollc'Cllon' 
the defense rom avtng n . ' " , 
of a witness com p ared to ear lier slatements I:,adc ~unng th~ :nvc tlg~tl\e 
phase, it may not have time to prcpare sufficlCntly lor examlll.all n 01 \0,11-
ncsses on the basis of this new exeu lpatory or lIleulpatory 1Il~ rm,1I1 n, 
While a Chamber m ay prevent any inj ustiee in such a scenan? by adJ~urn
ing in order to a ll ow the defense sumeien t time to respond. thIS t~en r~,_ult_ 
in delay of proceed ings. Furthermore, under the I C nppr nch . delcn c 
witnesses may be deemed to lack credibility in the glVlllg of eVlde"".:. or 
th at evidence may be rejected for failure to be probative or reles'ant . 

V. CONCLU DING OBSERVA no 
From a human rights perspective_ it would seem that the I " approach 
of banning witness proofing. insofar as it consists of dlrcct pre-te IImony 
contact between witnesses and parties and substantive d,scu ' 'I n of the 
evidence, applies a hammer where a scalpel would suffice. A IIltlmatcd 
earlier in this chapter, a number of problems with wltnes pr ling hasc 
clearly developed over the years at the IcrV/lCTRI L III Ihe pracl..-" 
of witness proofin g impacting negat ively on defense right In parllcu
la r. However, it is important to note that Ihese issues resulted from h,," 
proofing was co nd ucted by the prosecution rather than the practice II -If. 
Similarly, in none of those cases was proofing fo und to all \Y or lead 10 
unfair coaching, trai ning or otherwise innucncing (he cvidcno.: r a \\ Hnc 
by definition'84 

While the ICC approach eliminates the poss,b,hty of ueh prcJud,.'C 
to defense n ghts or unethical behavior resulting from the usc r s\ltnc 
proofi ng, it may nevertheless still lead to infringement of tho ~me nght 
by prohlbltlllg the practice, as detailed previOUSly. Indeed. a ad.n \\1-
edged by the, defense in thelCTR Karemera e l (II trial. \\ollne , prooling 
serves to aSSISt the defense III beller preparing il eross-e, ammall nand 

(~ismiSs\ng this a:gument ?y the Prosecution on 2rounds thot undcr the: prin ... ,pks 

~o~~~! ~~:~~:~;;;,~( c~%:~r~v~u~~~~~~~n ~~ati~nal legal sy tern , \\ Hh Jun~t\:. 
as an une lhical or unlawful practice). g their approach to "ltnc~ proohng 

184 See g L' . . e. " . lmcl) et aI., Decision on Wi P 
Karemera er al., Decision on Wit p Ii lness rOOfing. upra nOle _. at l. .l. 

ness roo 109. supra nOle 43. 17-14 
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ex~dites the proceedi n gs. 18' In addition, the ICC approach could jeop
ardize e!Tectlve p.rotccllon o f the right s and interests of witnesses in its 
proeeed11lgs, partIcula rl y v ulne rable witnesses. Consequently, on balance, 
It would ap~a r that the ICC approach has the potential to undermine 
more rights than it uph o lds. 

The reason for thi s result , it seems, is beca use a lthough the ICC 
procedural fra mework does perhaps reflect m o re of a blending of the 
comm nand civil law than the ICTY, ICTR or SCSL,I86 it is sti ll prima
rily advcr arial in nature when it comes to the procedure ror submission 
and examination of evidence at trial. 187 At the ICC, similar to the ad hoc 
Tribunals: (I) o ral evide nce is centra l to the proceedings;188 (2) wi tnesses 
arc. ~ r the mOSt part, ca lled by the parties;189 and (3) in-court evidence 
re ults primarily from the questioning of the witnesses by the parties and 
Judge ."'" onsequent ly, "such a system ... is different from the practice 
of many civil law jurisdictions. where witnesses have been tho roughly 
questi ned by a judge (juge d 'insIrIlClion) mandated to instruct the case, 
and" here tatements produced by such exa mination are automatica lly 
tneluded tn the case file, as highly probative ev idence a t the trial stage." 191 
A ' noted previously, such a system is found in the ECCC and, logically, 
"Ilne S pro fing is not found to be necessary bcfo re that tribunal l 92 

Therefore, 111 this contcxt, contrary to the view of the ICC Lubanga Tnal 

I.~ Kurmwru t! llll.. Deci sion on Witness Proofin g, supra note 43, [8 .. 
LUnallf,[Cl, Trial hamber Decision, supra n.ote .5, ~ 45 (r~as~nmg .that 

under the Ie procedural rramcwork, the prosecutIOn IS task~d with mvest lgat-
109 both e"(culpato ry and incrimjnatory evidence; th~ .Bench IS allowed (0 have 
greater Intervention; ~lnd victims arc allowed to pa rllclpate). S~e a~so Luba;ga.. 
Pre-Trial hamber Decisio n . supra note 4, 26 & nn. 29 ·30.(noll.ng ItS past eCI
I "'i regulatmg parties' co ntact pre-confirm~tion h

d
ca

R
ril1

l
g \~~~ :rl tll~~S~~~h~~~:: 

h ds I rely upon at the hearml! an u e ' 
01 cr party mlcn ~ _ .. .. '"fne the witness" with respect to the 
~hl("h refc~ to "questio n the witness or exam ... h· l'''''cross-

. ·al rather than "exammatloll-m-c IC' , 
partlc\ ' que tioning o f wlln~ssc~ al ~~1 < 

c,ammatlon" and ··re-cxa mln~l1.on . ). 12 «1 20 See also J ACKSON & 
Ozaki Dissenting Opinion. supra note , u . 

l.; ,t,t[R! • . fJlprd note 16. at 140~ I. 
I 131ute, rt . 69(2). 
I C talUle, rt . 69(3). 
IC RPE, Rule 140(2).. e 12 20. 
OzakI DISsenting OpmJOn. slIp,a nOk '8) (Au g 3 20 11 ) Rules 24, 50, 55, 
Set r(cnera/ly ECCe Internal Rulc~ ( c,:. at io ns ~nd i nte r~iewing witnes.ses 

60. SO. 84. 91 (regarding proced~rc.s for ~I;~~s~~;e file to the Trial Chamber, which 
b) In" ugau\c judge!) and submlsslo~ 0 .tness proofing unnecessary). See also 
rene..:t!) Ihc civil la\\ model, and rna es w~upra note 8 at 227- 8. 

JoJbccl. sup'. note 8; M C KE.'<ZIE IT ALoO ' 

... 
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98 Illterna/iollal l'r;I1,iIWI proceduft· 

Chamber,193 transposition of the Illorc adversar,wl approach 10 "'line 
proofing at the ad hoc Tribunals to IC proceedmgs may well ha\c Ix",n 

quite appropriate, 
In conclusion , an alternat ive approach thaI the I could ha,c laken 

would have been 10 a ll ow witness proofing as necessary r r II m,,,. 
adversarial approach to produclion a nd presenlauon of cVldcnce al IflJl, 
but actively and syslematically to regula Ie the pruclice III such U \\Jy U 10 
avoid abuse of the process by Ihe panics or beller safeguard ag,,10 1.10) 
risk of laint or unethical tampering of the eVldence,l"" In sleao. Ihfl)u~h 
this "pick and mix" approach to building a new hybrid mlcrnallon.11 
criminal justice system, there is a danger Ihal the Ie . WIth re fl<,,\:1 10 Ihe 
issue of witness proofing, has "a sys tem that conlam none of the ~he 'k 
and balances thaI bring ordcr to a nalional syslem,"I'- nl ume "III 
tell whether the ICC's prohibition of wilnc" proofing wllhm il pre",,' 
dural framework leads to the infringemenl of defense and "'line flghl 
described above and, if so, whether ICC Chamber- ar able 10 find "as 10 
prevent thaI infringement. perhaps Ihrough a morc mqui 1I0riai appr; eh 
10 collecling and leading Ihe evidence al trial. It Isuggc led Ihal rrlul 
a ttention should be paid to Ihe application of Ihls 'Ipproa h I Ihe I( (' 
and adJustmenls made where necessary for ensuring full rc fl<,'\:1 lor Ih 
fight s of defendants and witnesses in Ihe proees , 

193 LlIbanga Trial Cha be De ' , 
194 See e g ' 0 k' D,m r. CISlon. supru. note 5. 4S • .., za I IsSentmg 0 .. 

the ~ollowing safeguards: creat in cI PlnIO~. ,wpru note 12., 16 (u lUl 
detailed guidance on the practice

g 
of car gUldcllnc) that pro\1de a dclimuon and 
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