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ABSTRACT

Congress routinely fails to articulate the source of authority pursuant to
which it enacts federal statutes. This oversight forces the Supreme Court to
sustain the constitutionality of these regulations based on powers that find no
mention in the legislative record. The shortcomings of the record have not
prevented the Court from interpreting congressional power quite broadly when
a federal statute can be sustained as a lawful exercise of authority pursuant to
more than one substantive constitutional provision. In the context of elections,
however, the Court has been decidedly more opportunistic about whether it will
examine the constitutionality of federal law within the broader spectrum of
congressional authority.

In Shelby County v. Holder, for example, the Court held that section 4(b) of
the Voting Rights Act of 1965 violated the equal sovereignty principle by forcing
certain states to seek federal approval before implementing laws that they are
otherwise constitutionally authorized to enact. Sections 4(b) and 5 suspended
all changes to state election laws in covered jurisdictions, including
nondiscriminatory voter qualification standards and procedural regulations
that govern state elections. In prioritizing federalism over all other equally valid
considerations, the Court ignored whether the Voting Rights Act was valid
because congressional power could be derived, in part, from the Elections
Clause. The Elections Clause gives Congress final policymaking authority over
setting the times, places, and manner of federal elections. Unlike the Fourteenth
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and Fifteenth Amendments, a context in which the Court imposes some
federalism limitations on the exercise of federal power, the Clause allows
Congress to legislate without regard for state sovereignty.

The unique nature of the Elections Clause highlights the importance of
applying a theoretical framework to Congress’s authority over elections that
properly accounts for the presence of multiple, and sometimes conflicting,
sources of federal power. Not only does the Clause allow the federal government
to disregard state sovereignty, but the line between voter qualification
standards, on one hand, and time, place, and manner regulations, on the other,
is significantly more blurred than the caselaw indicates, resulting in the
existence of hybrid regulations of uncertain constitutional mooring. This Article
concludes that Congress’s sovereign authority under the Elections Clause is
broad enough to reach restrictive and oppressive voter qualification standards
that affect federal elections, a category that the Court has held falls squarely
within the province of state authority. The uncertainty surrounding the
boundaries of these regulations, as well as the presence of multiple sources of
constitutional authority, means that, in some limited instances, Congress can
aggressively police state action under the Elections Clause to protect the
Jfundamental right to vote.
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INTRODUCTION

The challenges posed by the hyper-partisan and racially charged nature of
recent election cycles raise the same basic questions about the limits of state and
federal authority to regulate elections that have plagued the American political
system since the country’s founding. Despite the pressing nature of this issue,
there has been no systematic attempt to create a framework for understanding
the division of authority between the two levels of government. Federal power
to make or alter the times, places, and manner of federal elections, protect the
right to vote, or remedy racial discrimination in voting is often in tension with
the state’s control over voter qualifications or over state elections more
generally.

The Supreme Court has traditionally handled this tension by engaging in a
very broad reading of federal power where, in their view, exigency warrants an
expansive interpretation. For example, in South Carolina v. Katzenbach,! the
Court upheld the preclearance provisions of the Voting Rights Act of 1965 (the
“VRA”), which gave the federal government the power to veto discriminatory
state voting laws in certain southern jurisdictions, as an appropriate exercise of
Congress’s enforcement authority under the Fifteenth Amendment.? Southern
states had engaged in a persistent, century-long effort to undermine the voting
rights of African-Americans, leading the Court to conclude that extraordinary
efforts were temporarily necessary to dislodge a pattern of discrimination that
had held firm despite federal efforts to bring case-by-case litigation.3

The Katzenbach Court highlighted that its interpretation of federal power was
driven not only by text and structure, but also a deep sense of urgency stemming
from the unprecedented violation of constitutional rights on a mass scale.* In
recent cases, the Court has backtracked on this interpretation by searching for
circumstances similar to those that initially warranted such “extraordinary”
legislation. In Shelby County v. Holder,> the Court invalidated the coverage
formula of section 4(b) of the VRA, which determined the jurisdictions subject
to preclearance under section 5, effectively rendering the entire preclearance
framework defunct until Congress can develop a replacement formula.®

1 383 U.S. 301 (1966).

2 Id. at 308.

3 Id. at 328.

4 Id. at 334 (describing preclearance regime as “an uncommon exercise of congressional
power” but noting that “the Court has recognized that exceptional conditions can justify
legislative measures not otherwise appropriate™).

5133 S. Ct. 2612 (2013).

S Id. at 2627-30; see also Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting
Rights Act Reauthorization and Amendments Act of 2006, Pub. L. No. 109-246, §§ 4-5, 120
Stat. 577, 580-81 (2006) (codified as amended in scattered sections of 52 U.S.C.).
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Unsurprisingly, the Court’s about-face with respect to the preclearance regime
on the grounds that the exigency that justified its existence—virulent racism—
no longer exists,” has created confusion about the actual scope of congressional
power to regulate elections as a practical matter.

Using the Elections Clause as its focal point, this Article argues that the Court
should interpret federal election laws, and their underlying legislative record,
within the broader scope of authority that the U.S. Constitution delegates to
Congress over elections.? The Elections Clause, which gives the states the power
to “choose the Times, Places and Manner of . . . [federal] Elections,” is power
that the states exercise freely, so long as Congress does not assert its authority
to “make or alter” state regulations.® In essence, Congress has a veto power over
certain state electoral practices, a veto that is present in the VRA’s suspension
of regulations that govern federal elections in targeted states. Thus, to interpret
broadly means that the Court credits the authority that Congress has across
constitutional provisions—here, the Elections Clause and the Fourteenth and
Fifteenth Amendments—in assessing the legislative record underlying voting
rights legislation. This multi-clause analysis shows how the Elections Clause
complicates the federalism narrative that scholars and courts embrace in

7 Shelby Cty., 133 S. Ct. at 2625 (citing increases in African-American voter participation
to illustrate that preclearance requirements for selected states is no longer justified).

& There is no objective metric for assessing the appropriate level of deference that the Court
should use in critiquing the legislative record underlying federal legislation. See Larry D.
Kramer, The Supreme Court, 2000 Term—Foreword: We the Court, 115 HARV. L. REV. 4,
150-51 (2001) (discussing partial invalidation of Americans with Disabilities Act (“ADA”)
in Bd. of Trs. of Ala. v. Garrett, 531 U.S. 356 (2001), and noting that “the legislative record
may not have mattered much” yet “close scrutiny of the legislative record is necessary if the
Justices are to maintain interpretive control, for otherwise Congress might be able to elude
the Court’s effort to cabin its activities”); Robert C. Post, The Supreme Court, 2002 Term—
Foreword: Fashioning the Legal Constitution: Culture, Courts, and Law, 117 HARV. L. REV.
4, 34-35 (2003) (arguing that the Court’s decisions involving Section 5 of Fourteenth
Amendment are influenced by constitutional culture). Instead, the Court considers a series of
factors in determining whether federal legislation is congruent and proportional. See City of
Boeme v. Flores, 521 U.S. 507, 530-31 (1997) (comparing legislative record of VRA to
Religious Freedom Restoration Act and determining latter “lacks examples of modern
instances of generally applicable laws passed because of religious bigotry™).

9 The Elections Clause, in its entirety, provides: “The Times, Places and Manner of holding
Elections for Senators and Representatives, shall be prescribed in each State by the
Legislature thereof; but the Congress may at any time by Law make or alter such Regulations,
except as to the Places of chusing [sic] Senators.” U.S. CONST. art. I, § 4, cl. 1. There are
probably more election-related provisions of the Constitution than any other area. See, e.g.,
id §2;id §4;id §5;id. art. 11, § 1, id art. IV, § 4; id. amend. XXII; id. amend. XIV, § 2;
id. amend. XV; id. amend. XVII; id. amend. IXX; id. amend XXIII; id. amend. XXIV; id.
amend. XXVI.
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describing our election system because federalism is not a barrier to aggressive
federal action under the Elections Clause secking to protect the fundamental
right to vote.!0

Despite having substantial authority over elections, Congress has had
difficulty responding to voting rights abuses because the Supreme Court has
ignored its earlier precedent and become unduly formalistic in interpreting
federal power, especially in light of the practical realities of election
administration and the overlapping (and sometimes conflicting) authority over
elections that Congress shares with the states.!! This ambiguity has created
substantial confusion about the level of deference that the Court should accord
to Congress when reviewing the legislative record. It is uncontroversial that
federal power is at its highest ebb when Congress seeks to regulate federal
elections and at its lowest when it seeks to regulate state elections or
nondiscriminatory voter qualification standards. But much of the controversy
arises in the “gray” area, where federal election regulations can derive from
more than one source of constitutional authority, leaving federal power
ambiguous or uncertain, and otherwise permissible state laws can have a
deleterious effect on federal elections, even if such laws are nondiscriminatory.!2
Instead of clarifying the “gray,” the Court has simply deferred to the states on
federalism grounds, even though, as this Article shows, such deference is
unwarranted.!3

0 See, e.g., Michael T. Morley, The Intratextual Independent “Legislature” and the
Elections Clause, 109 Nw. U. L. REv. 847, 849-51 (2015) (discussing how the Elections
Clause impacts balance between state and federal control of elections); Derek T. Muller, The
Play in the Joints of the Election Clauses, 13 ELECTION L.J. 310, 310-12 (2014) (examining
application of election clauses authorizing federal elections and delegating authority to states);
Justin Weinstein-Tull, Election Law Federalism, 114 MicH. L. Rev. 747, 753 (2016)
(“[Flederal election statutes implicate an unusual number of federalism relationships through
all three levels of government.”). See also Franita Tolson, Election Law “Federalism” and
the Limits of the Antidiscrimination Framework, 59 WM. & MARY L. REv. 2211, 2212 (2018)
(“[BJoth the Supreme Court and legal scholars tend to discuss the Clause in federalism terms,
characterizing the exercise of federal power as a rare and somewhat unwelcome intrusion on
the states’ relatively broad authority to legislate with respect to federal elections.”).

11 See Weinstein-Tull, supra note 10, at 780 (“[TJension between the federal election
statutes and . . . federalism principles may explain some of the widespread noncompliance
with the statutes.”).

12 See Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976) (holding that Congress can regulate
constitutional behavior in order to deter constitutional violations). But see Shelby Cty., 133 S.
Ct. at 2625 (criticizing Congress for regulating permissible state action in order to deter voting
rights violations).

13 See Shelby Cty., 133 S. Ct. at 2627-30 (invalidating section 4(b) of the VRA based in
part on tension between the VRA and traditional federalism principles).
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From this perspective, the sin of Shelby County is not only the neutering of a
significant provision of one of the most successful civil rights statutes in history,
but also that it leaves a legacy of constitutional interpretation ignorant of the full
spectrum of congressional authority in this area. The Court focused on the
substantial federalism costs of the VRA, ignoring that the Act arguably could
have been sustained based on some combination of the Elections Clause and the
Fourteenth and Fifteenth Amendments.!4 The aggregate of these provisions was
more than sufficient to justify the coverage formula based on the legislative
record before the Court.!3

Indeed, the Court’s disregard of the Elections Clause was odd given that the
term in which the Court decided Shelby County also featured a major Elections
Clause case, Arizona v. Inter Tribal Council of Arizona, Inc. (Arizona Inter
Tribal),'® which reaffirmed the broad scope of congressional power over federal
elections.!” By depriving states of the final policymaking authority that is the
hallmark of sovereignty, the Clause is impervious to the federalism concerns
that have constrained congressional action under the Reconstruction
Amendments.!8 Unlike the Commerce Clause, there is no Eleventh Amendment

14 See, e.g., HR. REP.NO. 89-439, at 6 (1965) (“The bill, as amended, is designed primarily
to enforce the 15th amendment to the Constitution of the United States and is also designed
to enforce the 14th amendment and article I, section 4.”).

15 See Franita Tolson, Reinventing Sovereignty?: Federalism as a Constraint on the Voting
Rights Act, 65 VAND. L. REv. 1195, 1197-98 (2012) (“The Elections Clause, when combined
with Congress’s ability to enforce the mandates of the Fourteenth and Fifteenth Amendments,
provides ample constitutional justification for the VRA.”).

16 133 S. Ct. 2247 (2013).

7 Id. at 2257 (“Because the power the Elections Clause confers is none other than the
power to pre-empt, the reasonable assumption is that . . . statutory text [based on that power]
accurately communicates the scope of Congress’s pre-emptive intent.”).

1% See, e.g., McConnell v. FEC, 540 U.S. 93, 160, 187 (2003) (upholding ban on soft
money as valid use of Congress’s authority under Elections Clause and rejecting argument
that ban interfered with states’ authority to regulate their elections). Compare Kimel v. Fla.
Bd. of Regents, 528 U.S. 62, 82-83 (2000) (striking down provisions of the Age
Discrimination in Employment Act (“ADEA”) on grounds that evidence relied on by
Congress was too anecdotal and too geographically narrow to justify extension of ADEA to
all of states), and Fla. Prepaid Postsecondary Educ. Expense Bd. v. Coll. Sav. Bank, 527 U.S.
627, 637-40 (1999) (accepting that state infringement of patents could violate Fourteenth
Amendment, but invalidating Patent Remedy Act because Congress did not show that states
had been engaging in this behavior), with Ariz. Inter Tribal, 133 S. Ct. at 2253 (“The Clause’s
substantive scope is broad. ‘Times, Places, and Manner,” we have written, are ‘comprehensive
words,” which ‘embrace authority to provide a complete code for congressional elections.”
(quoting Smiley v. Holm, 285 U.S. 355, 366 (1932))).
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bar to abrogate state sovereign immunity under the Elections Clause.!® Congress
can also make law under the Clause, which includes the authority to legislate
independent of any action on the part of the states and, arguably, to commandeer
state officials in the course of administering federal elections.??

For these reasons, the VRA stands as a rare example of a law invalidated on
federalism grounds that could have been sustained under multiple constitutional
provisions including a source—the Elections Clause—that allows Congress to
legislate independent of and without deference to state sovereignty.?! Part of the
challenge is that, in establishing the constitutional boundaries of federal power
over elections, the Court is unclear about the interpretive significance of the fact
that a statute derives from multiple sources of authority.2? It has engaged this

19 See Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 74 (1996) (“[Wlhere Congress has
prescribed a detailed remedial scheme for the enforcement against a State of a statutorily
created right, a court should hesitate before casting aside those limitations and permitting an
action against a state officer based upon Ex parte Young.”). Under the Elections Clause,
Congress can abrogate state sovereign immunity because the Elections Clause implicates
federal rights protected by both Article I, Section 2 and the Equal Protection Clause that do
not predate the existence of the Union such that the states have some preexisting claim to state
sovereignty. Cf. U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 802 (1995) (rejecting the
State’s argument that it could add congressional qualifications because the “power to add
qualifications is not part of the original powers of sovereignty that the Tenth Amendment
reserved to the States™).

20 See Tolson, supra note 10, at 2218 (“[TThe text empowers Congress to engage in the
quintessentially ‘anti-’federalism action of displacing state law and commandeering state
officials toward achieving this end.”).

21 The VRA has had its share of challenges over the years, but the Court has upheld the
Act as a proper exercise of federal authority based on a number of rationales. And, until
recently, the Act had managed to emerge relatively unscathed. See, e.g., City of Rome v.
United States, 446 U.S. 156, 158 (1980) (“[W]e hold that the Act’s ban on electoral changes
that are discriminatory in effect is an appropriate method of promoting the purposes of the
Fifteenth Amendment. ...”); South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966)
(upholding section 5 of the VRA, which required certain jurisdictions to “preclear” their
voting laws with federal government because of their prior records of discrimination, as valid
exercise of Congress’s enforcement authority under Fifteenth Amendment). Likewise,
Oregon v. Mitchell, 400 U.S. 112 (1970), held that Congress had exceeded the scope of its
authority in lowering the voting age in local and state elections under the 1970 amendments
to the VRA, but sustained the age reduction for federal elections as an appropriate use of
congressional power under the Elections Clause and the Fourteenth Amendment. /d. at 125
(“Art. I, § 2, is a clear indication that the Framers intended the States to determine the
qualifications of their own voters for state offices, because those qualifications were adopted
for federal offices unless Congress directs otherwise under Art. 1, § 4.”).

22 A non-exhaustive list of federal laws that derive from multiple sources of constitutional
authority includes: Digital Millennium Copyright Act, Pub. L. 105-304, 122 Stat. 2860 (2018)
(codified as amended in scattered sections of 17 U.S.C.), enacted under Copyright Clause and
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issue in other contexts, most notably when dealing with constitutional rights,?
but the Court has failed to act coherently when the multi-clause issue implicates
the constitutional structure.

For example, laws abrogating the immunity of the states from suit under the
Commerce Clause and the Fourteenth Amendment have faced difficulties after
the Court held, in Seminole Tribe of Florida v. Florida,** that the Commerce
Clause did not give Congress this authority.?’ Since Seminole Tribe, the Court
has been wildly inconsistent in its approach to determining whether Congress
has created a legislative record sufficient to justify similar laws under the
Fourteenth Amendment alone.?® Separate from the issue of abrogation, however,
the Court has ignored that a legislative record showing states engaging in

Commerce Clause; Title VII of the 1964 Civil Rights Act, 42 U.S.C. § 2000e (2018), enacted
under Fourteenth Amendment and Commerce Clause; Fair Housing Act of 1968, 42 U.S.C.
§§ 3601-3619, enacted under Fourteenth Amendment and Commerce Clause; Family and
Medical Leave Act of 1993, 29 U.S.C. §§ 2601-2654 (2018), enacted under Fourteenth
Amendment and Commerce Clause; Religious Land Use and Institutionalized Persons Act of
2000, 42 U.S.C. §§ 2000cc to 2000cc-5, enacted under Fourteenth Amendment, Commerce
and Spending Clauses.

2 See Emp’t Div., Dep’t of Human Res. of Or. v. Smith, 494 U.S. 872, 890 (1990)
(allowing petitioner alleging liability based on two weak constitutional claims to prevail if
one claim is based on Free Exercise Clause of the First Amendment); Ariel Porat & Eric A.
Posner, Aggregation and Law, 122 YALE L.J. 2, 50-51 (2012) (discussing other examples in
which the Court recognized “hybrid rights” derived from multiple sources of authority). The
Court has also used this type of aggregation in the due process context. See Paul v. Davis, 424
U.S. 693, 694 (1976) (concluding that the right to reputation standing alone is insufficient to
trigger due process but could if considered in conjunction with some other injury); Wisconsin
v. Constantineau, 400 U.S. 433, 437 (1971) (holding injury to reputation plus ban on buying
alcohol sufficient to trigger Due Process). The Court has also been liberal about engaging
multiple constitutional provisions to accord protection on the grounds of sexual orientation,
striking down laws discriminating against same-sex couples as a violation of equal protection,
substantive due process, and federalism norms. See Obergefell v. Hodges, 135 S. Ct. 2584,
2604 (2015) (“[T]he right to marry is a fundamental right inherent in the liberty of the person,
and under the Due Process and Equal Protection Clauses of the Fourteenth Amendment
couples of the same-sex may not be deprived of that right and that liberty.”); United States v.
Windsor, 133 S. Ct. 2675, 2693 (2013) (holding Defense of Marriage Act unconstitutional as
it “violates basic due process and equal protection principles”); Kenji Yoshino, The New
Equal Protection, 124 HARV. L. REv. 747, 750 (2011) (arguing that Lawrence v. Texas, 539
U.S. 558 (2003), which struck down Texas’s sodomy law, is best understood as a product of
substantive due process and equal protection).

24 517 U.S. 44 (1996).

25 Id. at 74 (holding Eleventh Amendment bars Congress from enforcing remedial scheme
against states that fail to negotiate in good faith).

26 See infra Part I (discussing the Court’s inconsistency regarding laws based on multiple
sources of constitutional authority).
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patterns of discrimination, which violates the mandates of the Fourteenth
Amendment and impacts interstate commerce, strengthens the inference that
federal legislation is necessary. Comparatively, the Elections Clause, standing
alone, may be insufficient to support the full scope of the VRA, but evidence
showing that states engaged in intentional discrimination in violation of the
Fourteenth and Fifteenth Amendments becomes more compelling in light of the
federal interest in the health and vitality of congressional elections that the
Clause protects.?’

Consistent with this insight, this Article presents a more comprehensive
theory of federal power to regulate elections than currently offered in the legal
scholarship and proceeds in three Parts. Part I describes the Court’s inconsistent
treatment of statutes enacted pursuant to multiple sources of constitutional
authority in order to frame the unique problem presented by the Elections
Clause. While the Court has acknowledged and resolved legal challenges to
statutes implicating more than one constitutional provision, Shelby County
stands as an outlier in an important respect. The Court’s prior willingness to
uphold a statute if it could be justified based on any legitimate use of
constitutional authority apparently does not extend to the VRA, which
implicates three potential sources of authority. The Court’s obfuscation stems,
in part, from the absence of a narrative in the caselaw about the legal significance
of interpreting federal enforcement authority in the aggregate, based on all of
the provisions from which such power derives.?® Part I contends that the

27 See infra Part IL

28 Very few scholars have discussed this problem at length. For some terrific exceptions,
see, for example, Scott W. Howe, Constitutional Clause Aggregation and the Marijuana
Crimes, 75 WasH. & LEE L. REv. 779, 780 (2018) (arguing that several of the rights-based
constitutional provisions, when considered in the aggregate, establish a right to engage in
recreational marijuana use); see also Michael Coenen, Combining Constitutional Clauses,
164 U. Pa. L. REv. 1067, 1073-74 (2016) (arguing that combination analysis can be
normatively desirable across cases because it “can sometimes operate to clarify, rather than
confuse, the organization of judicial doctrine™); Porat & Posner, supra note 23, at 9 (arguing
that courts should aggregate legal claims and their underlying factual information in
determining defendant’s liability). In an insightful article, Professor Michael Coenen details
the Court’s use of what he calls “combination analysis,” or a willingness to evoke multiple
constitutional provisions that have some independent effect on the outcome of the case,
though the Court does not do so in any systematic way. Coenen, supra. Professor Coenen
draws examples from those circumstances in which the Court explicitly relies on two or more
provisions in its decision. See id. at 1101-09. In contrast, this Article’s reference to multiple
sources of authority underlying congressional action encompasses any constitutional
provision that could arguably justify the law, even if the provision is not mentioned in the
Court’s opinion. It explicitly focuses on how this phenomena should influence the Court’s
review of the legislative record. The scholarship examining how this phenomenon manifests
in the election law context is virtually nonexistent.
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presence of multiple sources of authority justifies increased deference towards
the legislative record. This approach gives full weight to the notion that
Congress can both remedy and deter constitutional violations, two aims long
recognized as legitimate in the caselaw.?? The presence of additional sources of
authority arguably gives Congress greater leeway on the deterrence side.

Given the lack of clarity in the caselaw, Shelby County’s ignorance of the
Elections Clause is no surprise. The Court has never squarely confronted the
relationship between the Clause, the Reconstruction Amendments, and the VRA
in thinking about the scope of congressional enforcement authority, even while
consistently expressing concerns about the impact of the VRA on the
sovereignty of the states. Part Il canvases the historical record to show that one
plausible interpretation of the Elections Clause is that it is fundamentally about
congressional sovereignty. During Reconstruction, the Court adopted a narrow
interpretation of Congress’s enforcement authority under the Fourteenth and
Fifteenth Amendments, resisting the notion that these Amendments changed the
fabric of our federal system.3? But that Court expressed a surprising willingness
to enforce Congress’s broad authority under the Elections Clause, bucking the
idea that all federal voting rights legislation enacted during this period was
constrained by federalism.

The Supreme Court’s broad view of federal power under the Elections Clause
during Reconstruction followed an era in which Congress had been unwilling to
read its authority broadly. During the Antebellum period, disputes over slavery
and economic issues led Congress to abandon its conservative view of federal
authority that defined the first half of the nineteenth century. Even when
exercising its Elections Clause power in a limited fashion, however, Congress’s
deference to the states was dictated by politics, not law. Reconstruction saw a
Congress willing to implement a complete code for federal elections through the
Enforcement Acts in order to effectively address the racial discrimination and
fraud that was pervasive in state and federal elections. Thus, the Elections Clause

% See, e.g., City of Rome v. United States, 446 U.S. 156, 208 n.1 (1980) (Rehnquist, J.,
dissenting) (“[T]he nature of the enforcement powers conferred by the Fourteenth and
Fifteenth Amendments has always been treated as coextensive.”); South Carolina v.
Katzenbach, 383 U.S. 301, 303 (1966) (stating Congress is free to use appropriate means to
enforce constitutional amendments).

30 See, e.g., United States v. Cruikshank, 92 U.S. 542, 556 (1876) (“[R]ight to vote in the
States comes from the States; but the right of exemption from the prohibited discrimination
comes from the United States. The first has not been granted or secured by the Constitution
of the United States; but the last has been.”); United States v. Reese, 92 U.S. 214, 221-22
(1876) (holding that the Fifteenth Amendment does not extend Congress’s power to grant
suffrage); The Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 83 (1872) (stating that the
adoption of the Fourteenth and Fifteenth Amendments did not change the balance of state and
federal power).
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broke free from Congress’s self-imposed federalism constraints in order to fulfill
its broader purpose of ensuring well-functioning federal elections.

Part III discusses the normative implications of an Elections Clause
jurisprudence that rtesolves disputes from the baseline of congressional
sovereignty. This Part focuses on hybrid, or mixed, regulations that implicate
the procedural aspects of election administration and constitute prerequisites to
voting. For example, voter registration stands as the quintessential hybrid
regulation that is both procedural and inextricably linked to voter qualification
standards, but the Court, with little explanation, has held that Congress can
regulate voter registration under the Elections Clause.3! When regulations like
voter registration, or more controversially, the VRA, implicate both voter
qualifications and the manner of federal elections, the Court should be
predisposed to sustain federal power under the Elections Clause so that states
cannot use their power over voter qualifications to undermine the legitimacy and
health of federal elections. This approach places the constitutionality of the VRA
in a new light by explicitly recognizing the line drawing problem that exists
between voter qualification standards and manner regulations, on one hand, and
state and federal power, on the other.

Part I1I discusses voter identification laws, proof-of-citizenship requirements,
and the exclusion of African-Americans from the Democratic Party primary, all
of which, like voter registration, implicates voter qualification standards and the
times, places, and manner of federal elections. This Article concludes by
proposing two limited instances in which Congress can directly regulate voter
qualifications under the Elections Clause: when states implement voter
qualification standards that unduly circumscribe the federal electorate, or,
alternatively, fail to set or “under-legislate” with respect to voter qualifications
for its own elections in order to achieve the same purpose. This proposal
provides a theoretical framework grounded in the Clause’s text, structure, and
purpose that the Court can draw on in assessing the legislative record underlying
federal voting rights legislation and to explain what is already occurring in
practice: Congress’s pedestrian, rather than “extraordinary,” use of its Elections
Clause authority to impose laws other than procedural regulations that apply to
federal elections.??

31 See Arizona v. Inter Tribal Council of Ariz., Inc. (driz. Inter Tribal), 133 S. Ct. 2247,
2253 (2013) (noting the “broad” scope of Elections Clause, which includes “regulations
relating to ‘registration’”); Cook v. Gralike, 531 U.S. 510, 527 (2001) (finding that Missouri’s
ballot annotation “unequivocally is not a time or place regulation,” but showing less certainty
as to whether it is a manner regulation).

32 See Pamela S. Karlan, Turnout, Tenuousness, and Getting Results in Section 2 Vote
Denial Claims, 77 OHio ST. L.J. 763, 779 n.87 (2016) (“Although as a formal matter, the
Elections Clause power involves congressional elections, as a practical matter Congress can
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I.  CONGRESSIONAL ENFORCEMENT POWER AND THE PROBLEMS POSED BY
MULTIPLE SOURCES OF CONSTITUTIONAL AUTHORITY

The Supreme Court’s caselaw is unclear about whether the scope of
congressional authority to enforce and protect constitutional rights is broader—
or alternatively, increased deference to the legislative record is warranted—
when Congress enacts legislation pursuant to multiple sources of constitutional
authority.3> Authorization based on multiple constitutional provisions has, in
some cases, proven to be the difference between invalidation and
constitutionality for some federal statutes.?* The paradigmatic example is the
Affordable Care Act, which survived a constitutional challenge because the
Court found that the Act, though an unlawful exercise of the commerce power,
was a valid use of the taxing power.3

The Court also has not been shy about sustaining legislation where Congress
has failed to specify the source of authority pursuant to which it is acting. In
Fullilove v. Klutznick® for example, the Court upheld an affirmative action
program requiring that ten percent of federal funds granted for local public
works be allocated to minority owned firms.3” The Court found that the program
was a constitutional exercise of federal power under the Spending Clause and
the Commerce Clause, even though Congress did not rely on either provision in

leverage this power to cover all elections because states are loathe to run two separate
elections processes.”).

3 See Coenen, supra note 28, at 1086-88 (discussing McCulloch v. Maryland, 17 U.S. (4
Wheat.) 316 (1819), and The Legal Tender Cases, 79 U.S. 457 (12 Wall.) (1870), as decisions
that rest “on the combined effect of multiple enumerated powers” but noting that “[n}ot much
has happened since then in the world of power/power combination analysis” because most
decisions focus on one source of authority “as independently sufficient to sustain the federal
enactment under review”).

3% For example, Congress enacted Title VII of the Civil Rights Act of 1964 pursuant to its
authority under the Commerce Clause, but in 1972, extended the reach of the statute to
authorize money damages against state governments under the Fourteenth Amendment. See
Fitzpatrick v. Bitzer, 427 U.S. 445, 447 (1976) (explaining that Congress relied on Fourteenth
Amendment to amend Title VII of Civil Rights Act of 1964). After the Court’s decision in
Seminole Tribe, if Congress had relied on the Commerce Clause alone, the Amendments
would have been invalidated. See Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 74 (1996)
(holding that Congress cannot abrogate state sovereign immunity under Commerce Clause);
¢f. United States v. Morrison, 529 U.S. 598, 613 (1995) (invalidating 42 U.S.C. § 13981,
which provided a federal civil remedy for victims of gender motivated violence, on grounds
that it was not a proper exercise of power under the Commerce Clause or Section 5 of
Fourteenth Amendment).

35 Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 563-66 (2012).

36 448 U.S. 448 (1980).

37 [d. at 490.
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enacting the law.38 Similarly, in Woods v. Cloyd W. Miller Co.,’® the Court
upheld the Housing and Rent Act as a lawful exercise of the war power, inferring
from “the legislative history that Congress was invoking its war power to cope
with a current condition of which the war was a direct and immediate cause.”40
Even though hostilities had ceased, the Court observed that, “[t]he question of
the constitutionality of action taken by Congress does not depend on recitals of
the power which it undertakes to exercise.”!

Uncertainty about the actual source of federal authority was on full display in
Jones v. Alfred H. Mayer,*? where the Court upheld 42 U.S.C. § 1982, which
guaranteed all citizens the right to convey real and personal property, as a valid
exercise of the Thirteenth Amendment.*3 Section 1982 was originally part of
section 1 of the Civil Rights Act of 1866, and many then in Congress believed
that the Act exceeded the scope of congressional authority under the Thirteenth
Amendment.4¢ While the Act was reauthorized after the passage of the
Fourteenth Amendment, which provided sufficient justification for its
provisions, there has never been any suggestion that Jones was wrongly decided
because the Court focused on the Thirteenth Amendment instead of the
Fourteenth.

Jones and the unusual historical circumstances surrounding § 1982 might also
suggest that far-reaching and potentially controversial legislation can gain
substantial legitimacy from the fact that Congress can draw on multiple sources
of power. A prominent example of this is section 4(e) of the VRA, which
prohibits literacy tests as a precondition for voting as applied to individuals from
Puerto Rico who have completed at least the sixth grade. In Katzenback v.
Morgan,* the Court upheld section 4(e) as an appropriate exercise of Congress’s

% See id. at 473-76.

3 333 U.S. 138 (1948).

40 Id at 144.

41 1d ; see also Wilson-Jones v. Caviness, 99 F.3d 203, 208 (6th Cir. 1996) (“A source of
power has been held to justify an act of Congress even if Congress did not state that it rested
the act on the particular source of power.”); Ann Carey Juliano, The More You Spend, The
More You Save: Can the Spending Clause Save Federal Anti-Discrimination Laws?, 46 VILL.
L.REv. 1111, 1120 (2001) (arguing that Title VII is lawful use of authority under the Spending
Clause even though Congress originally enacted the provision under the Commerce Clause).

42 392 U.S. 409 (1968).

3 Id at413.

44 Id. at 455 (Harlan, J., dissenting) (presenting a comprehensive review of the legislative
history suggesting that many in the Thirty-Ninth Congress believed that 1866 Civil Rights
Act was unconstitutional).

45 384 U.S. 641 (1966).
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authority to enforce the Fourteenth Amendment.*¢ The Court sustained
Congress’s ban on literacy tests, even though an earlier court decision found
these tests to be constitutional as a general matter, and Congress made no
evidentiary findings that literacy tests were being used in a racially
discriminatory manner.*’ As a practical matter, the Court might have been
willing to defer to Congress because of the myriad provisions that the Court
identified as potential sources of authority for section 4(e)—ranging from the
treaty power to the Territorial Clause of Article ITl—even though Congress did
not explicitly rely on any of these provisions in enacting the legislation.*®

At the very least, Katzenbach illustrates that the presence of multiple sources
of constitutional support has some relevance to the inquiry into the scope of
congressional power, a position that received the Court’s full-throated
endorsement in the Legal Tender Cases*® and McCulloch v. Maryland > In this
vein, the preclearance provisions of the Voting Rights Act of 1965 are not unique
in the realm of federal laws that implicate more than one source of authority, a
fact that should be a net positive in the face of any constitutional challenge. The
Act was first authorized pursuant to Section 2 of the Fifteenth Amendment and
later renewed and extended pursuant to Section 5 of the Fourteenth Amendment
in 1970. Despite its mooring in various constitutional provisions, however, the
Court has not been favorably disposed towards the VRA, and other laws
similarly situated, because of federalism concerns.’! The analytical framework

46 J4. at 655-58 (concluding that New York’s english literacy requirement for voters could
discriminate against New York’s large Puerto Rican community, but not requiring
congressional findings that prove this proposition).

47 Lassiter v. Northampton Cty. Bd. of Elections, 360 U.S. 45, 53-54 (1959) (holding that
literacy tests are constitutional absent discriminatory intent).

48 Katzenbach, 384 U.S. at 646 n.5 (stating that Court need not consider whether section
4(e) could be sustained under Territorial Clause).

4 79 U.S. (12 Wall.) 457, 534 (1870) (holding it is “allowable to group together any
number of [enumerated powers] and infer from them all that the power claimed has been
conferred”).

50 17 U.S. (4 Wheat.) 316, 407-12 (1819) (finding that Congress’s power to charter a bank
stems from its “great powers, to lay and collect taxes; to borrow money; to regulate commerce;
to declare and conduct a war; and to raise and support armies and navies™ as supplemented by
the Necessary and Proper Clause).

51 For example, Congress enacted the Fair Housing Act (the “FHA”) pursuant to the
Commerce Clause and the Fourteenth Amendment, contexts in which the Court has imposed
significant constraints on the exercise of federal power in the name of federalism. Recently,
the Court held that plaintiffs could bring disparate impact claims under the FHA, over the
vigorous dissent of four justices who, among other things, criticized the majority for giving a
“nod” to federalism as a justification for its holding when, in the dissent’s view, true
adherence to federalism would leave the decision to the states of whether to establish disparate
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of City of Boerne v. Flores,>> which held that Congress can adopt only those
remedies that are congruent and proportional to the harm to be addressed when
acting pursuant to the Fourteenth Amendment, was intended to cabin federal
power to only remedial fixes in order to protect state sovereignty.> In engaging
in this analysis, the Court assessed the strength of the legislative record to
determine if Congress was trying to address a pattern of unconstitutional
behavior on the part of the states.>* However, the Court, in later cases, has been
inconsistent in deciding whether the presence of multiple sources of
constitutional authorization affects the means/ends analysis required by City of
Boerne.

For example, in Coleman v. Court of Appeals of Maryland,> the Court held
that Congress could not abrogate state sovereign immunity under the self-care
provision of the Family Medical Leave Act (“FMLA”) because Congress had
not established a record of discrimination on the basis of sex with respect to
illness-related job loss.56 This provision requires employers, including the state,
to provide unpaid leave to employees with serious medical conditions. Ignoring
evidence of the “well-documented pattern of workplace discrimination against
pregnant women,”>? Coleman sought to protect state sovereignty at all costs and
raised the bar with respect to the degree of discrimination that Congress must
show to abrogate state sovereign immunity under Section 5 of the Fourteenth
Amendment.’® While the question of abrogation turns on one provision—
Section 5—the presence of additional sources of authority should nonetheless
assuage the Court’s concerns about federalism and, in turn, increase the
deference the Court accords to the legislative record.

The Coleman decision stands in marked contrast to Nevada Department of
Human Resources v. Hibbs® a case in which the Court sustained the

impact liability. Tex. Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135
S. Ct. 2507, 2550 (2015) (5-4 decision) (Alito, J., dissenting).

52 521 U.S. 507 (1997).

3 Id. at 508 (“There must be a congruence and proportionality between the injury to be
prevented or remedied and the means adopted to that end.”).

34 Id. at 530-32 (searching legislative history for patterns of religious discrimination to
justify federal action).

55 566 U.S. 30 (2012).

56 Id. at 33 (holding that lawsuits against states under the FMLA “are barred by the States’
immunity as sovereigns in our federal system™).

57 Id. at 51 (Ginsburg, I., dissenting).

8 Compare Nev. Dep’t of Human Res. v. Hibbs, 538 U.S. 721, 740 (2003) (upholding
FMLA'’s family leave provision under congruence and proportionality standard), with
Coleman, 566 U.S. at 41 (requiring Congress to establish record of discrimination with respect
to individual provisions of FMLA).

3 538 U.S. 721 (2003).






