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Abstract

Women played a surprisingly large role in the private prosecution of crime in thirteenth-
century England. Although law, custom, and even Magna Cartatried to restrict women'’s ability
to prosecute, more than athird of al private prosecutors were femae. Women brought nearly
two-thirds of the homicide private prosecutions and dl of the rape prosecutions. Thisarticle
tries to explain why women were so prominent in the private prosecution of crime, compares
men’s and women's prosecutoria success, and investigates the socia significance of
prosecution by women. One reason that women brought so many prosecutions is that, unlike
male prosecutors, they were immune from trid by battle. Female prosecutors were reasonably
successful, securing settlements more often than men and favorable jury verdicts about as often.
Women's ability to prosecute afforded them amodicum of power and apublic role, albeit a

limited one.
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Women played a surprisingly large role in the private prosecution of crime in thirteenth-
century England. Although law, custom, and even Magna Cartatried to restrict women'’s ability
to prosecute, more than athird of al private prosecutors were femae. Women brought nearly
two-thirds of the homicide private prosecutions and dl of the rape prosecutions. This article
tries to explain why women were so prominent in the private prosecution of crime, compares
men’s and women's prosecutoria success, and investigates the socia significance of
prosecution by women.

Private prosecutions, cdled "gppeds,” were crimind casesinitiated and controlled by
the victim, or, in homicide cases, by ardative of the victim. Unlike modern gppedls, these
gppeds were unrelated to the correction of lega errors. To "apped” smply meant to
prosecute. The prosecutor and defendant were often called "appellor” and "appelleg”
respectively.

That thirteenth-century women brought so many private prosecutionsis surprisng given
the generdly low gatus of medieval women. The most prominent medieva philosophers taught
that women were mentally inferior and thus naturally subordinate to men. Medieval
governments excluded women from nearly al positions of power. Inheritance customs
bestowed the lion's share of wedth on sons. And family law gave husbands the right to
“reasonably” chastise their wives, as well as near absolute control over property that either
spouse brought into the marriage or acquired during it. Nevertheless, recent sudies have

uncovered women's role in unexpected aspects of medievd life, from estate management and

1 Assertions in this paragraph are discussed and footnoted in Section I.A.
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warfareto dvil litigation.2 None, however, has noticed women'slarge role in crimind
prosecution.3

A centrd implication of this study is the importance of going beyond forma statements
of the law to an investigation of how the law was actudly enforced. Even though treatises,
Magna Carta, and abstract statementsin legal decisons clearly restricted women's gppedls, in
practice, judges opened the courts to women's prosecutions by ignoring these restrictions unless
the defendant objected. Since defendants dmost dways lacked lega counsd, they usualy
lacked the legal knowledge and skill to object to violation of rules restricting women's gppedls.
When defendants properly objected, judges enforced the letter of the law and quashed the
prosecution. Nevertheless, judges often sent the defendant to jury trid anyway, thus de facto
reviving the quashed prosecution.*

In addition to illuminating medieva law in action, the sudy of gppedals can dso shed light
on ordinary women'slives. Much historica writing focuses on royd or aristocratic women, in

part because the sources for them are more abundant.> One advantage of legd hitory is that

2 RowenaE. Archer, "'How ladies ... who live on their manors ought to manage their households
and estates: Women as Landholders and Administratorsin the Later Middle Ages,” inWoman is a Worthy
Wight 149 (P.J.P. Goldberg ed., 1992); Megan McLaughlin, "The Woman Warrior: Gender, Warfare and
Society in Medieval Europe,”" 17 Women's Stud. 193 (1990); Sue Sheridan Walker, Introduction to Wife and
Widow in Medieval England 1, 6 (Sue Sheridan Walker ed., 1993) (noting that in one court session in 1225,
twenty percent of all civil caseswere brought by women seeking their dower).

3Even DorisM ary Stenton, who was an expert on the appeal on account of her pioneering work on
early plearolls, mentioned appeals only in passing in her book on women's history. The Englishwoman in
History 66 (1957). While female prosecutors have received little attention, female criminals are discussed in
Barbara A. Hanawalt, "The Femal e Felon in Fourteenth-Century England,” in Women in Medieval Society
125 (Susan Mosher Stuard ed., 1976).

4 This phenomenon is discussed and explained more fully toward the end of Section I1.D.

5 See, for examples, the three essays on queenship in Power of the Weak: Studies on Medieval
Women (Jennifer Carpenter & Sally-Beth MacL ean eds., 1995) and the essays by Hanawalt and McNamara &
Wemple in Women and Power in the Middle Ages (Mary Erler & Maryanne Kowaleski, eds., 1988), which
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the law touched nearly dl classes, so legd records can provide information on the lives of the
humble aswell asthe dite. Unfortunatdy, the light legd records cast usudly shines only briefly.
It is seldom possible to ascertain the full context for the dleged crime or the long-term results of
the case.

Part | of thisarticle sets out the socid and legd background of private prosecution and
uses two casesto illugtrate the basi¢ features of such prosecutions. Part |1 documents the
number and variety of cases brought by women and tries to explain why women brought so
many appeals. While women prosecuted dl kinds of crime, their role was largest in homicide
and rgpe. One reason that women brought so many gppeds was that legd rules usudly
required the appellor to be the crime victim, so women were the only potentia private
prosecutors for crimes for which they were the victim. In addition, when more than one person
could be the appdllor (asin homicide cases), women were probably favored as prosecutors
because they were immune from trid by battle. While both custom and Magna Carta placed
restrictions on women's appeals, those restrictions were ineffective, largely because defendants,
who were not ordinarily represented by counsdl, lacked the legal knowledge and sophigtication
to enforce the redtrictions. Part |11 analyzes the outcomes of women's appedls. It finds that
women were more likely than men to settle their cases, and that juries were equaly likdly to
convict those accused by women as those accused by men. Part IV explores the socia
sgnificance of femae prosecutors. The ahility to prosecute gave women a modicum of power
and alowed them to assume a public role, abeit alimited one. The power and public role of

gpped's was not limited to an dite, because femae prosecutors were remarkably diverse,

focus on aristocratic women. Judith Bennett's essay in the latter book is a notable exception. Itssubjectis
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including rich and poor, never-married, married, and widowed. Nevertheless, private
prosecutions by women probably sometimes reflected family pressure as well as female power,
and the public role which prosecution afforded women was limited by the fact that prosecution

a thistime seldom involved presentation of evidence or examination of witnesses.

|. Background

A. The postion of women in thirteenth-century England

Whether one looks to government, church, law, or the family, medieva women
occupied a subordinate position. Women were excluded from nearly dl officia postionsin
government. There were no femde sheriffs, no femae judges, and no femaejurors® The
church was hardly better, denying women positions as bishops or priests. Univerdties and
guilds were amilarly exdusonary.”

Family was a key indtitution for both men and women, athough women's excluson from
many other indtitutions made the family even more centrd for them. One areain which there
was a least forma equdity was the formation of marriage. In contrast to customs prevailing in

the early middle ages, by the thirteenth century, canon (ecclesiasticdl) law indsted that marriage

peasant women. Note, however, that Bennett relies principally on legal sources.

6 1 Frederick Pollock & Frederic William Maitland, The History of English Law Before the Time of
Edward I, 483 (Cambridge Univ. Press 1968) (1898) (women excluded "from all public functions... subject to
few if any real exceptions"). Aswith many generalizations, there were occasional exceptions. So, for
example, the daughters of Robert de Vipont became sheriffs of Westmoreland upon their father's death,
because the office of sheriff in that county was hereditary. Even this, however, isthe exception that proves
therule. Westmoreland was unusual, because it was one of only five hereditary shrievalties. In addition,
the daughters’ husbands were al so made sheriffs of Westmoreland, and a male deputy performed the duties
of the office. William Alfred Morris, The Medieval Sheriff to 1300 179-80 (1927); seedso J. H. Baker,
Introduction to English Legal History 530 (3 ed. 1990).

7 Barbara A. Hanawalt, * Of Good and |11 Repute’: Gender and Social Control in Medieval
England 71 (1998).
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required the free consent of both husband and wife8 Nevertheess, thereis substantia evidence
that women were often pressured, if not coerced, into marriages arranged by their relatives®

During marriage, women were expected to be subordinate to their husbands. Men
could physically punish their wives, while awife had to rely on persuasion or on socid or legdl
pressure to influence her husband.10 Under the doctrine of coverture, husbands controlled their
wives property,11 and married women could not bring lawsuits without joining their husbands
as co-plantiffs12 Of course, the redity of marriage varied considerably from couple to couple.
No doubt there were many marriages in which husbands trested their wives decently. And
some wives, like Chaucer’ s wife of Bath, managed to get the upper hand over their husbands, in
spite of the prevailing inditutions and norms.

Women's subordinate position was judtified by the philosophy and theology of the day.
The most prominent thirteenth-century philosopher and theologian, Thomas Aquines, followed

the Arigtotdian view that women were naturdly inferior to men. \WWomen were, from hirth,

8 Charles Donahue, Jr., "The Canon Law on the Formation of Marriage and Social Practicein the
Later Middle Ages," 8 J. Fam. Hist. 144 (1983).

9 Henrietta Leyser, Medieval Women: A Social History of Women in England, 450-1500 117-22
(1995); R. H. Helmholz, Marriage Litigation in Medieval England 90-94 (1974).

10 Jacqueline Murray, "Thinking about Gender: The Diversity of Medieval Perspectives," in Power
of the Weak: Studies on Medieval Women 1, 10 (Jennifer Carpenter and Sally-Beth MacL ean eds., 1995); 2
Pollock & Maitland, supra note _, at 436 (Royal courtsintervened only if husband maimed or killed hiswife
or if wife feared "violence exceeding reasonabl e chastisement."); R. H. Helmholz, Marriage Litigationin
Medieval England 105 (1974) (Ecclesiastical courtswould grant adivorce only if husband inflicted severe
and unjustified physical injury.).

11 paul Brand, "Family and Inheritance, Women and Children," in An Illustrated History of Late
Medieval England 58, 65 (Chris Given-Wilson ed., 1996)

12 ynfortunately, there seems to have been little writing about this aspect of coverturein the
middle ages. Nevertheless, it appearsthat, at least in most circumstances, the rule was applied. 2 Pollock &
Maitland, supra note _, at 406, 408; Thomas Lund, "Women in the Early Common Law," 1997 Utah L. Rev. 1,
24-30; Judith M. Bennett, "Public Power and Authority in the Medieval English Countryside," inWomen
and Power in the Middle Ages 18, 22-23 (Mary Erler & Maryanne Kowaleski, eds., 1988). Books from the
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"defective and manqué," because "the active power in the seed of the male tends to produce
something like itsalf, perfect in masculinity; but the procreation of afemae isthe result either of
the debility of the active power, or of some unsuitability of the materid.... "13 This defect from
birth meant that women were inferior in intellect aswell asbody. Asaresult, "woman isby
nature subject to man, because the power of rationa discernment is by nature stronger in
man."14 Eve ssnin eating the forbidden fruit was aso invoked to bolster men’s dominant
position, as was Paul’ s admonition in his Letter to the Ephesians. "Wives, be subject to your
husbands as to the Lord; for the husband is the head of the wife, as Christ is the head of the
Church. Asthe church is subject to Chrigt, so let wives dso be subject in everything to their
husbands."1> Other, lessinfluentid theol ogians sometimes portrayed women in a better light,
emphasizing Paul’ s doctrine of spiritud equdity: “Thereis neither Jew nor Greek, there is
neither dave nor free, there is neither mae nor femde; for you are dl onein Chrigt Jesus."6

In spite of these beliefs and conditions, some women managed to carve out some
autonomy. Thiswas especidly true of widows and nuns. While widows were often
impoverished, their husbands deaths freed them from coverturel” They thus had full legd

control over their property and full capacity to sue and be sued in their own name. Widows

early modern period treat the issue more comprehensively. See, e.g., A Treatise of Femes Covertsor The
Lady's Law 83-109 (1732). That same treatise, however, makes an exception for appeals of rape. Id. at 50.

1313 Thomas Aquinas, Summa Theologiae 37 (Blackfriars eds. and trans., 1964) (Part I, Question
92).

14)9.a 38.
15 Eph. 5:22-24.

16 Galatians 3:28. See Jacqueline Murray, "Thinking about Gender: The Diversity of Medieval
Perspectives,” in Power of the Weak: Studies on Medieval Women 1-26. (Jennifer Carpenter & Sally-Beth
MacL ean eds., 1995).
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were entitled to their dower, which was typically one third of their husband’ s landed property.18
If the husband was sufficiently wedlthy, the dower could alow women to live independent lives.
Similarly, by entering the cloister, awoman could escape the inequality of marriage and inhabit a
world largely governed by other women—the abbess and other nuns. Nevertheless, even an

abbess's authority was frequently limited by the gppointment of amaster or guardian.1®

17 sue Sheridan Walker, Introduction to Wife and Widow in Medieval England 1, 3 (Sue Sheridan
Walker ed., 1993).

18 Janet Senderowitz Loengard, " Rationabilis Dos Magna Cartaand the Widow's 'Fair Share' in
the Earlier Thirteenth Century," in Wife and Widow in Medieval England 59 (Sue Sheridan Walker ed.,
1993).

19 Janet Burton, Monastic and Religious Ordersin Britain, 1000-1300 171 (1994).
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B. Legal background and two sample cases

In thirteenth-century England, crimes could be prosecuted in two ways. by presentment
and by appeal. Presentment was accusation by aloca jury and can be seen as an early form of
public prosecution. Appeal, on the other hand, was a private prosecution by the victim herself
or by ardative of the victim. Unlike modern agppedls, these medieva appeds were not means
of correcting errors by lower courts. Rather, to appeal someone meant Smply to prosecute him
for crime20 Nearly al appedsweretried in the generd eyre, a court held by royd justices as
they traveled through the countryside every few years21

Appeds could be brought for many offenses. In order of frequency, they were brought
for assault (including begting, wounding, and maiming), homicide, theft and rgpe22 Appeds
were crimina prosecutions, in that, if the prosecutor was successful, the defendant was fined
and the money went to the roya treasury rather than to the victim. Sometimes, especidly in
homicide or theft cases, the defendant was hanged. Although appeds were classified as
crimind cases, to modern eyesthey have at least one civil apect. For much of the thirteenth
century, the prosecutor and accused could settle. When they settled, the prosecutor would

usudly receive some compensation for her injury.23

20 For general information on appeals, see Daniel Klerman, “ Settlement and the Decline of Private
Prosecution in Thirteenth-Century England,” 19 L. & Hist. Rev. __ (forthcoming). Thisarticle can be
downloaded from the web from http://papers.ssrn.com/paper.taf PABSTRACT _ID=172986.

21 some appeals, however, were heard in the central courts (King's Bench and Common Bench),
and in the second half of the thirteenth century it became common for appealsto be heard by justices
specially commissions to hear a particular cases. The eyre remained, however, the place where most appeals
were heard. Seeid. at _.

22 This ordering by frequency is based on the cases in the dataset described in section I1.A.

23 For more on the settlement of appeals, see Klerman, supra note _, at _.

Female Private Prosecutors 10 September 7, 2000



The best way to understand women's gppedlsisto read two typical cases. The case
below was heard in the Shropshire eyre in 1221

Bernard de Leyakilled Raf de Leyaand fled and is outlawed by the suit of Isabd,

Rdf'swife. His chattes, 10 shillings, whence let the aforesaid heir [i.e. the heir of

Thomas of Erdington, the late sheriff] answver.24
Like mog, this case provides little information about the parties or the incident giving rise to the
prosecution. In fact, the three lines quoted above are the entirety of the surviving information
about the case. Nevertheless, the basic facts are clear. Isabel brought a private prosecution
againgt Bernard, whom she accused of killing her husband. Bernard was summoned to court
four times, but did not appear, because he had fled. Asaresult, he was outlawed, which meant
that it wasillegd to give him food or shelter, and that he could be killed without further legd
process, if he ressted arrest. In addition, an outlaw forfeited al his property to the king and his
feudd lord. The case mentions that Bernard had 10 shillingsin persona property. Thomas of
Erdington was sheriff of Shropshire at the time outlawry was proclaimed, so he was responsible
for collecting the ten shillings for the king. He, however, had died before the eyre, when this
record was produced, so his heir was ligble for the vaue of the forfeited chattels.

Fortunately, some cases are reported in greeter detail. The case below, from Kent in
1241, contains one of the fuller reports.

Gunora daughter of John Gronge appeded Geoffrey son of William Broketherl that he

forcibly lay with her and deflowered her, etc. And Geoffrey comes and denies

everything and puts himself on the country [i.e. pleads "not guilty” and submitsto jury

trid]. And the jurors say that, in fact, the aforesaid Geoffrey lay forcibly with the

aforesaid Gunora and deflowered her, because immediately afterwards she was seen by

the headborough and by respectable men and womenwho saw that she was sticky with
blood and had been mistreated. Therefore let Geoffrey be taken into custody. Later,

24 Rolls of the Justice in Eyre ....Gloucestershire, Warwickshire and Staffordshire, 1221, 1222
(DorisMary Stenton ed. and trans., Selden Society vol. 59, 1940) pl. 1259.
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the aforesaid Geoffrey comes and with permisson [of the court] gives the aforesaid
Gunoratwo acres of land in Mundham with their gppurtenances. Therefore the sheriff is
ordered to cause her to have seisin. And she retracts her appeal. Sheispoor [and is
therefore not fined for retracting her gppedl]. And Geoffrey made fine for his
amercement by four marks [i.e. promised to pay the king four marks] by sureties
[names of sureties omitted].25
The report of this caseis much fuller, and the facts reveded are much more interesting. Gunora
accused Geoffrey of rape. He appeared for tria, and the jury found him guilty. Thejury was
persuaded of his guilt because Gunora promptly reported the incident to the relevant authority
(the headborough), and the headborough deputized men and women who examined her and
found physica evidence to corroborate her claim. Because of the jury verdict, the judges
ordered Geoffrey to bejailed, probably as a prelude to amercement (fining). Sometime later,
Geoffrey and Gunora settled the case. Geoffrey gave Gunoratwo acres of land, and Gunora
withdrew her gpped. The judges ingtructed the sheriff to enforce the settlement. Gunorawould
ordinarily have been fined for withdrawing from prosecution, but the judges forgave her fine,
because she was poor. In spite of the settlement, Geoffrey Hill paid afairly large fine (four
marks) to the king.
Although every case presents unique features, the two cases quoted above are typica
of most women's gppedls. They involved homicide and rape, the two crimes most often
prosecuted by women, and they resulted in outlawry and settlement, two of the most common

case resolutions. Although the first caseis more typica in its extremely brief report, the grester

detail in the second case sheds light on actions and procedural steps which were probably

25 |_ondon, Public Record Office, JUST 1/359 m. 35d (transcription and translation by the author).
Henceforth, manuscriptsin the Public Record Officein the JUST 1 serieswill be cited simply as“JUST 1/x m.

y.

Female Private Prosecutors 12 September 7, 2000



common to many cases, but |eft unrecorded by the laconic style employed by most judicid
clerks.

Whether prosecutor or defendant in an gppea was ordinarily represented by counsd is
an important, but difficult issue26 There were two kinds of legd representatives in medieva
England, pleaders and attorneys. Pleaders (known as serjeants or narrators) were generaly
entrusted with speaking for the party. For a prosecutor, a pleader would have spoken the
count, that is, set forward the formal words of the appeal. For a defendant, a pleader would
have responded to the count by pleading defenses. Although a pleader spoke for a party, his
words could be disavowed by the party. By the 1220's or 1230's, there were a number of full-
time professond pleaders, later caled "serjeants.?’ Before that time, however, pleaders would
have been non-professionds, perhaps friends or neighbors of the parties.28

An attorney's primary function was to appear for the party in court, perhaps most
importantly to prevent a default, to set in motion the procedures to secure the defendant's
presence, and to seek default judgment if the defendant did not appear.2® While the attorney
did not usualy make arguments to the court, whatever the attorney said bound the party.

Unlike a pleader, an attorney could not be disavowed. Professond attorneys are not clearly

26 On the thi rteenth-century legal profession more generally, see Paul Brand, The Origins of the
English Legal Profession (1992). On the history of defense counsel more generally, see J.B. Post, "The
Admissibility of Defense Counsel in English Criminal Procedure," J. Lega Hist. Dec. 1984, at 23.

27 Brand, supra note _, at 55.
28d.; 1 Pollock & Maitland, supra note _, at 212.

29 Brand, supra note _, at 87.
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identifiable until the late 1250's. Before that time, however, non-professionds often acted as
attorneys.30

It is clear that there were very few attorneysin appeals. Medievad treatises flatly
prohibit the use of attorneysin gpped s unless the party hersaf wasincapacitated,3! and thisrule
seems to have been generdly observed in practice. So, for example, to the extent that outlawry
would have required an appellor to appear five timesin court to press her case, the femae
prosecutor would have had to appear hersaf each time. She could not have sent an attorney to
appear for her. The case records usudly indicate explicitly that the prosecutor or defendant did
or did not come to court, and they dmost never indicate that attorneys appeared for absent
parties.32 The Placita Corone, a mid-thirteenth-century treatise provides some sample
courtroom diaogs which confirm that the parties were themselves present in court. One didog
involving arape accusation is particularly pertinent. When the judge questioned the prosecutor,
he addressed her as " Girl," and she responded in the first person: "Sir, if it please you, no matter

what he says againg me, | say openly that he was the first man who ever made carnd

3014. at 65.

311 Britton 101 (Francis Morgan Nichols ed. and trans., 1865; repr. 1983); 2 Bracton on the Laws
and Customs of England 353 (George E. Woodbine ed. & Samuel. E. Thornetrans., 1968-77) ("And note that
no one may sue against another for felony by attorney, provided that he who complains and ought to sueis
ableto do so himself; if heistemporarily incapacitated...."); Placita Corone or La Corone Pledee Devant
Justices 1(J. M. Kaye ed. and trans., Selden Society Supplementary Seriesvol. 4, 1966) ("let the plaintiff take
care to make suit in county courtsfully and in person, for such is the custom and legal mode of
procedure."). The prohibition on attorneysin appeals was part of the more general rule against attorneysin
cases in which a party might be imprisoned. Brand, supra note _, at 45.

32| have found only two only casesin which attorneys appeared for appellors, neither of them
women. 3 Pleas Before the King or His Justices, 1198-1212 (Doris Mary Stenton ed., Selden Society vol.
83, 1967), pl. 725 (Shropshire 1203); 6 Curia Regis Rolls 392 (1932) (case from 1212). Althoughitisnot
apparent from the records, these cases may have involved appellors who were incapacitated. They might,
therefore, have been in accord with the general rule forbidding attorneysin appeals.

Female Private Prosecutors 14 September 7, 2000



approaches to me, and did so wrongfully and againgt my free will...."33 Similarly, the defendant
himsdlf responded to the judge's queries34 The didogs suggest no role for an attorney in
appedls.

It isless clear whether there were pleaders or serjeantsin appeals. The presence of
pleadersis difficult to detect in the officid legd records which are the primary sources for this
aticle. Evenin civil cases, where pleaders were known to have been employed from the early
thirteenth century, their presence usualy is not usudly explicit, because the records attribute
their words to the parties. Nevertheless, there are three principa ways in which the presence of
pleaders can be detected: by judicia punishment of pleaders for misconduct, by disavowals of
their words, and through unofficia reports, which usudly indicate if a pleader spoke, often
mentioning the pleader by name3> These methods make clear that pleaders were common in

civil casesfrom the early thirteenth century.36 In addition, thereisasmal body of evidence

33 placita Corone, supranote _, at 9.
341d.; Seealsoid. at 17, forbiddi ng defendant representation in appeals.

35 The treatises are not very helpful in determining whether pleaders were common in appeals.
Glanvill issilent on theissue. The Treatise on the Laws and Customs of the Realm of England Commonly
Called Glanvill (G.D. G. Hal ed. & trans., 1965; repr. 1993) (henceforth smply " Glanvill"). Bracton and
Placita Corone are ambiguous. On the one hand, they generally putsthe pleadingsin the third person,
which suggests that they were spoken by someone other than the parties, i.e. by a pleader or serjeant. 2
Bracton, supra note _, at 416, 419; Placita Corone, supranote _, at 4-5, 7-8; Brand, supra note _, at 54. On
the other hand, the inference from the use of the third person to the employment of pleadersisweak,
because the Placita Corone explicitly bars pleaders for the defendant, even though its pleading examples
use the third person. Placita Corone, supranote _, at 17; but see David J. Seipp, "Crimeinthe Y ear
Books," inLaw Reporting in Britain 15, 25 (Chatal Stebbings ed., 1995) (arguing that Placita Corone
merely required the defendant to answer the charge, but allowed lawyers to make arguments to the court).
Most probably, the pleadings were in the third person simply as a matter of convention. In civil cases,
which were far more common than appeals, serjeants had become common by the mid-thirteenth century,
when Placita Corone was written. Asaresult, it was conventional for pleadingsto be put in the third
person, and that practice was probably carried over to appeals, even though serjeants may not have been
common. Britton explicitly statesthat serjeants were allowed in appeals, but does not indicate how common
they were. 1 Britton, supra note _, at 101, 102 (mentioning possibility that serjeant might speak for appellor
or appellee).

36 Brand, supra note _, at 47.
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suggesting that serjeants were employed, at least occasionaly, in appeals from the late 1280's.37
All this evidence comes from the centra courts, thet is, from King's Bench and Common Bench.
The implications of that evidence for this article are unclear, because the gppedls examined here
are from the eyre in the period 1194-1294. Thus, the evidence of pleaders in appeas comes
from the very end of the period studied in this article and from different courts (the centrd courts
rather than the eyre).38 There is no evidence, neither from disavowals nor from lawyer
discipline nor from the unofficid reports, that serjeants spoke for ether party in eyre gppeds.
On the other hand, disavowas and lawyer discipline were rare and few eyre reports survive, so
it is possible that there were some serjeants representing prosecutors or defendantsin the eyre,
even though there isno evidence for it. Nevertheless, given the abosence of surviving evidence,
the mogt plausible inference is that serjeantsin eyre appeals were very rare in the early thirteenth
century and, a most, occasondly present in the later in the century.

Although representation a trid seems to have been uncommon, both sdes might have
consulted lawyers or locd, non-professiond lega experts for advice beforetrid. In fact,
because at |least five people from every village had to attend each eyre to participate in the

adjudication of gppedls and other cases, it islikely that both prosecutors and defendants would

37 For evidence of lawyersin fourteenth and fifteenth-century appeal's, see David J. Seipp, "Crime
inthe Year Books," inLaw Reporting in Britain 15, 22-26 (Chatal Stebbings ed., 1995). All of thelate
thirteenth-century evidence comes from unpublished manuscript sources. Paul Brand generously shared
his personal notes on these cases with me. He found four late thirteenth-century cases in which serjeants
appeared in appeals. Threeinvolved serjeants arguing on behalf of prosecutors, and one involved serjeants
appearing on behalf of a defendant.

3B This article focuses on appealsin the eyre, because that is where most appeals were heard. See
supra_.
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have been able to learn the basics of the relevant procedures by consulting neighbors who had

previoudy been involved in such cases.39

I1. Documenting and Explaining the Prevalence of Female Prosecutors

A. Sources

The cases used in this article were originaly gathered in order to caculate and explain
the changing frequency with which appedls were brought in the period 1194-1294.40 The data
St contains over athousand two hundred gppedls from sdlect didtrictsin fourteen English
counties, ranging from Kent and Wiltshire in the south, to Shropshire on the Welsh border,
Norfolk and Essex in east, and Y orkshire in the north. The districts were chosen because a
larger percentage of their records survive. Although the cases in the data set are not arandom
sample of al thirteenth-century appeals, there is no reason to suspect that the cases arein any
way unrepresentative. The surviva of records for a particular district has more to do with
random factors—such as whether the judge transmitted his records to the exchequer, as a 1257
order required,*1 and whether moisture or rats happened to damage records of a particular
district—than factors plausibly correlated with women's gppeals. The fact that the database
includes cases from every part of England and from the entirety of the century aso suggests that
the cases are representative. All cases were heard in the eyre, which was the principal forum

for appedsin the thirteenth century. Some of the cases have been printed and trandated, while

39 BarbaraA. Hanawalt, * Of Good and 111 Repute’: Gender and Social Control in Medieval
England 128 (1998); Klerman, supra note _, at .

40K lerman, supra note _, at __ (discussing the dataset in depth).

41 David Crook, Records of the General Eyre 12 (Public Record Office Handbooks No. 20, 1982).
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others exig only in Latin, parchment manuscripts stored in the Public Record Office in London.
The use of such alarge and representative database drawn from both printed and unprinted
sources dlows for quantitative as well as quaitative analysis of the issues raised by women's
gppeds and is one of the factors which distinguishes this article from prior andyses of women's

appea| S_42

B. Crimes prosecuted by women
Although homicide and rape were the crimes most often prosecuted by women, women
brought appedls for the same range of offenses asmen. Table 1 classifies appedls by the sex of

the prosecutor and by the offense aleged.

42 See, eg., PatriciaR. Orr, " Non Potest Appellum Facere: Criminal Charges Women could not—
but did—Bring in Thirteenth-Century English Royal Courts of Justice,” in The Final Argument: The Imprint
of Violence on Society in Early Modern Europe 141 (Donald Kagay & L. J. Andrew Villalon eds., 1998)
(relying exclusively on printed sources); 1 C. A. F. Meekings, Introduction to The 1235 Surrey Eyre 123-25
(C. A. F. Meekingsed., Surrey Record Society, vol. 31, 1979) (relying principally on records from asingle
eyrein asingle county). For an example of the pitfalls of relying on such a narrow base of source material,
seeinfra__.
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Table 1. Appeds by sex of prosecutor and offense, 1194-1294

Assault?®  Homicide TheftP Rape Other or All crimes
unspecified
crimes
Number of appea
brought by women 53 223 30 126 20 452
Number of appeals
brought by men 426 121 120 0 126 793
Number of appeals
brought by woman 4 3 2 0 3 12
and man together
Percent of appeals
11% 65% 20% 100% 14% 36%

brought by womenC

a. The assault column includes beating, wounding, and maiming.

b. The theft column includes larceny, robbery, and burglary, but excludes thefts committed in the course of
other crimes. Such cases are counted in the column for the other crime.

c. In calculating the percent of appeals brought by women | have excluded appeal s brought by a woman and
man together (thethird row). Since the number of such appealsis so small, inclusion would not alter the
figures by more than 1%. In four cases, the sex of the appellor could not be determined. These cases have
been excluded from the table.

Asthe lower right-hand corner of the table indicates, women's gpped s congtituted a
gzable fraction (36%) of dl appeds. Although the role of women prosecutors has not been
systematicaly studied in other times and places, it appears that thirty-sx percent is unusudly

high.43

43 Comparison to other times and placesis complicated by different procedures. For example, in
early modern England, most crimes were prosecuted by indictment. In such cases, the victim was not
technically aparty. Nevertheless, because such cases usually required considerable victim initiativeto
secure aconviction, the victim in such casesis often referred to as a private prosecutor. Douglas Hay,
"Controlling the English Prosecutor,” 21 Osgoode Hall L. J. 165, 167-70 (1983). In Staffordshire, during the
years 1740-1800, only six percent of prosecutors were women. Id. at 168; Douglas Hay and Francis Snyder,
"Using the Criminal Law, 1750-1850," inPolicing and Prosecution in Britain 1750-1850 18 n. 39 (Douglas
Hay and Francis Snyder eds., 1989). Women's participation in the prosecution of misdemeanorsin late
seventeenth century and early eighteenth-century Middlesex approached the numbers reported here for
thirteenth-century appeals. Women were responsible for 18.2% of al indictments and 34.9% of all non-
indicted recognizances in quarter sessions. Robert B. Shoemaker, Prosecution and Punishment: Petty
crime and the law in London and rural Middlesex, c. 1660-1725 208 (1991). These percentages are only
approximate, because in many cases the gender of the prosecutor could not be ascertained. 1n mid-
fourteenth century Florence, women seem to have been responsible for only about ten percent of all
prosecutions, and that percentage dropped precipitously as the century progressed. Samuel K. Cohn,
Women in the Streets: Essays on Sex and Power in Renaissance Italy 27, 33 (1996). (The percentage of
femal e prosecutors was calculated by dividing the number of female plaintiffsin Table 2.2 by the total
number of prosecutionsin Table 2.1.).
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Thefirgt row of the table shows that women brought appedls for al sorts of crimes.
Their largest role wasin rgpe and homicide. Homicide gppedls account for nearly hdf of dl
appedl s brought by women (49% or 223/452) and rape appeals account for more than a
quarter (28% or 126/452). Women brought appeals for other crimes, including assault and
theft, but as the table shows, such gppeals were less common.

The bottom row suggests that women's role in the prosecution of homicide, the most
serious feony, was especialy noteworthy. Women brought nearly two-thirds (65%) of al
homicide appeds44 Aswould be expected in a syslem which presumed that the victim would
be the gppellor (except in homicide or other specid cases?®), dl rape gppellors were femde.
While women's role in prosecuting other crimes (including batteries and thefts) was much
smaller, it was Hill gppreciable. The infrequent prosecution of batteries and thefts may reflect
legd prohibitions againgt such actions46 The lower rate of gppedls of thefts also probably
reflects the fact that married women could not own chattels and that never-married women
usudly owned little.

The second to last row shows that a woman occasiondly brought an apped together
with aman (typicaly her husband). It isunclear why gppeds were brought in that form. One

possibility isthat such gpped s reflect coverture, the ideathat awoman's legd persondity was

44 |n his anal ysis of the 1235 Surrey eyre, C. A. F. Meekings noted that four out of seven homicide
appeals resulting in outlawry in county court were brought by women and that five out of six homicide
appeals heard in the eyre were brought by women. He though "[s]uch a preponderance of women's
appeals.... not typical of appeals of homicideinthe surviving rolls...." 1 Meekings, supra note _, at 120.
Nevertheless, based on his figures, one can cal culate that 69% ((4+5)/(7+6)) of homicide appealsrecorded in
the 1235 Surrey eyre were brought by women. Thisiswithin four percentage points of the figure | derive
after looking at more than fifty eyrerolls. Thus, contrary to Meekings view, this preponderance of women's
appealswasindeed typical.

45 Sseeinfra .
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suspended during marriage. One consequence of coverture was that a married woman could
not sue or be sued without her husband being joined in the action.4” Aswill be discussed
below, this explanation is not persuasive, because the rule against married female gppellors
seems to have been largdly ignored, dthough it is possible that it exerted some force even
though under-enforced.

The casesin the table are only a smdl sample of al cases prosecuted by apped. They
were chosen because they come from didtricts whaose records survive with some abundance.
Records for other digtricts, however, survive only in more fragmentary form and were not
examined. Neverthdess, to appreciate scope of women's prosecution, it is helpful to have a
rough sense of the total number of women's gppedls. | estimate that the there were about eight
thousand appedl s by women during the period 1194-1294.48

Another way to put the number of gppeals by women in context isto compare
prosecutions by apped and presentment. As mentioned in the beginning of section |.B,
presentment was accusation by alocd jury. Homicide and theft were often presented.
Although it is difficult to ascertain the relative frequency of apped and presentment, | have

estimated that about one third of al homicide prosecutions were brought by apped in the early

46 seeinfra .
47 Seesupra __.

48 This figure was calculated in threeways. First, | calculated the average number of appeals per
year per district in the database and multiplied that number times the total number of districts. For
enumeration of the districts, | relied on David Crook, Records of the General Eyre 196-252 (Public Record
Office Handbooks No. 20, 1982). Second, using Domesday Book population figures, | calculated the rate of
appeals per year per person for the four counties for which | have datafrom nearly all districts and then
multiplied that rate times the entire population of England. H. C. Darby, Domesday England 336 (1977)
(figuresfrom 1086). Third, | repeated the second calculation using population figures from 1377 poll tax
returns. Josiah Cox Russell, British Medieval Population 132-46 (1948). The estimates produced by these
three methods were remarkably similar, ranging from 8086 to 8260. These methods somewhat undercount

Female Private Prosecutors 21 September 7, 2000



thirteenth century, but that the proportion dropped to about ten percent by the end of the
century.49 Theft probably followed asmilar pattern. Thus, if one caculated women’s homicide
gppeds as afraction of dl homicide prosecutions, one would find that women prosecuted about
twenty percent of homicidesin the beginning of the century, but less than seven percent by the
end. Similarly, women's gpped's would drop from about seven percent of dl theft prosecutions
at the turn of the century to about two percent by the end. Assault and rape, however, were
prosecuted in roya courts exclusively by gpped for most of the century,>0 so the percentagesin
the bottom row of the table for these crimes accurately describe women's appealsasa

percentage of al prosecutions of these offenses.

C. Why did women bring so many appeals?

The previous section suggests that women brought over athird of al private
prosecutions. The prevalence of women's gppedlsis a phenomenon which requires explanation.
| suggest five reasons.

1) Women were often victims of crime, and the legd rules governing appedls tended to

restrict prosecution to the victim herself. Contemporary legd treatises note that the appellor

the total number of women's appeals, because they consider only appeals heard in the eyre, not appeals
heard in the central courts, injail delivery, or under special commissions.

49 SeeKlerman, supra note __, at

50 Rape was probably not presentable until the 1275 enactment of the first Statute of Westmi nster.
See J. B. Post, "Ravishment of Women and the Statutes of Westminster," inLegal Recordsand the
Historian 150, 154-55 (J. H. Baker ed., 1978); Henry Ansgar Kelly, " Statutes of Rapes and Alleged Ravishers
of Wives: A Context for the Charges Against Thomas Malory, Knight," 28 Viator 363, 364-66, 382-83, 387-88
(1997); Roger D. Groot, "The Crime of Rape temp. Richard | and John," 9 J. Legd. Hist. 324, 325-26 (1988).
Even after 1275, rape presentments were rare.
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must have been an eyewitnessto the crime. She must "speak of her own sight and hearing.'s1
For mogt crimes, the victim was the mogt likely and often the only eyewitness. In addition,
Bracton says that, except in exceptiona circumstances, only the victim hersdf (or rdativesin
the case of homicide) can bring appeas.>2 Since women were often victims of crime, they
would frequently have been the only individuas legdly quaified to gpped.

Explaining the high rate of womeris appeds by the legd rules which restricted suits to
victimsis problematic, however, because those rules may not have been enforced. | have seen
no case in which a defendant objected to an apped because the appellor was not the victim,
and only infrequently did the defendant dlege that the appdlor did not spesk "of sght and
hearing.”>3 Whileit is possible that such objections were rare because the rules were rarely
violated, the evidence regarding other defenses suggests that one cannot infer conformity to law
from the absence of objection.>* Defendants, who were not ordinarily represented by counsd,
probably lacked the legal knowledge and sophistication to raise such technical objections even
when they were gpplicable.

Using the eyewitness rule to explain the substantia rate of prosecutions by womenis

aso problematic, because it cannot explain the fact that women brought two-thirds of the

512 Bracton, supra note _, at 397 ("Item cadit appellum ubi appellans non loquitur de visu et
auditu.™)

522 Bracton, supra note _, at 398-99, 413.

S3)UST 1/358 m. 22 (Kent 1227) (Appelleein homicide case claimed that appellor did not mention
sight and hearing in his appeal, but the judges did not address this issue and the appeal was quashed for
other reasons.); JUST 1/62 m. 1 (Buckinghamshire 1232) (Appellor did not want to prosecute homicide case
because he could not plead that he had been an eyewitness.); JUST 1/359 m. 32d (Kent 1241) (Homicide
appeal quashed because appellor did not plead that she was eyewitness.).

HAseeinfra .
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homicide prosecutions. Whileit is possible that women were twice as likely to witness
homicides as mde relatives, this seemsimplausibless

2) A more plausible explanation for women's dominant role in prosecuting homicideis
that, unlike most men, women who brought appedls did not risk trid by battle. When acase
was tried by battle, the outcome hinged on personal combat between prosecutor and defendant.
Although the overwhelming mgjority of appedswere tried by jury, trid by battle was often a
possibility.>6 A male appellor was required to offer proof by battle. Before 1215, the appellee
could choose either trid by battle or trial by ordedl.>” After 1215, the appellee could chose
ether trid by battle or jury trid. If the appellee opted to defend by battle, the appelor'slife was

in danger. Femae appdlors, however, never waged battle. Those accused by women had to

S5At |east one historian has suggested that the eyewitness rule did not apply in homicide cases.
William Sharp McKetchnie, Magna Carta: A Commentary on the Great Charter of King John 452 (2d ed.
1958). Thereissome evidence for thisin Glanvill, but the formulae set out by Bracton require appellorsto
allege and swear that they saw the homicide. Glanvill, supranote _, at 174; 2 Bracton, supra note _, at 388,
399; seedlsoid. at 397. Whileit is possible that everyone understood the eyewitness requirement to be a
formality, as seemsto have been the case with championsin land cases, there is no evidence to support this
conjecture. Infact, the casesin which | have seen the eyewitness rule invoked were all homicide appeals.
Seesupra .

56 Defendantsin asmall, but not insignificant, number of cases claimed their right to trial by battle.
In nearly all of those cases, the prosecutor then withdrew or settled the case. See 1 Meekings, supra note _,
at 116 (finding trial by battle to have been scheduled in about one percent of cases—15 out of "well over a
thousand"—in the period 1234-49). Only very rarely was battle fought. Id. (finding no battles fought in
non-approver appeal's during the period 1234-49); but see JUST 1/358 m. 20 (Kent 1227) (battle fought and
won by defendant in mayhem appeal). The fact that prosecutors nearly always withdrew or settled if
defendants claimed trial by battle suggests that prosecutors greatly feared trial by battle. The small number
of casesin which battle was waged can probably be explained by two facts: (1) potential prosecutors who
feared that they would losein trial by battle did not appeal at all, and (2) defendants who feared that they
would loseintrial by battle chosetrial by jury. These facts suggest that, even though trial by battle was
rare, fear of trial by battle may have influenced the decisions of defendants and potential prosecutorsin
many cases.

57 The most common ordeal was the ordeal of cold water, in which the defendant was bound and
thrown into a pool of water. If he sank, he was pulled out of the water and declared innocent. If he drown,
he was guilty and hanged. See Margaret H. Kerr et al., "Cold Water and Hot Iron: Trial by Ordeal in
England,” 22 J. Interdisciplinary Hist. 573-9 (1992). On the significance of 1215 and the end of ordeals, see
infra__. Inthisarticle, | generally refer to defendants as males, because the overwhelming majority of
thirteenth-century defendants were, in fact, male. For adiscussion of female defendants, see James Given,
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submit either to the orded (before 1215) or to jury trid (after 1215). Since the rule restricting
gppedl s to eyewitnesses seems not to have been enforced, in practice it seems likely that any
relaive could apped, and thus that there were often several potential appellors—husband, wife,
mother, father, Sster, brother, niece, nephew, aunt, uncle, etc. Homicide thus presented the
deceased's family with subgtantid choice. The fact that nearly two-thirds of homicide appeds
were prosecuted by the wife or other femade relative, thus, most likely reflects the fact that a
woman's apped would spare mae rlatives the peril of trid by baitle. When afamily has
dready had one member killed by the defendant, it would be understandably reluctant to put
another member a risk in judicid combat. The fact that married women sometimes brought
gppedls for their husbands injuries®® and for property which legaly belonged to their spouse®®
may aso reflect women'simmunity from the danger of bettle.

The vaue of immunity from the baitle declined, however, in the late thirteenth century,
because judges put defendants to jury trid "at the king's suit” even when the appdlor had
dropped the case.80 This palicy effectivdy gave mde appdlors the same immunity from bettle
aswomen. If aman had appealed and then dropped the prosecution, he could avoid battle
while nearly guarantesing that the defendant would be put on trid. Even so, women retained

three advantages. Firgt, to avoid battle, a man would have to drop his prosecution, and thus

Society and Homicide in Thirteenth-Century England 135-49 (1977); Barbara A. Hanawalt, "The Femae
Felon in Fourteenth-Century England," in Women in Medieval Society 125 (Susan Mosher Stuard ed., 1976).

S8seeinfra .

SFThree Rolls of the King's Court in the Reign of King Richard the First, A.D. 1194-1195 91
(Frederic William Maitland ed., Pipe Roll Society vol. 14, 1891); The Earliest Northamptonshire Assize Rolls,
A.D. 1202 and 1203 70 (Doris M. Stenton ed., Northamptonshire Record Society vol. 5, 1930); JUST 1/358
m. 21d (Kent 1227); JUST 1/4 m. 29d (Bedfordshire 1247); JUST 1/232 m. 10d (Essex 1248).

60 see Klerman, supra note , at __; seealso discussioninfra _.
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would be fined, whereas a woman could avoid a battle even if she pursued her caseto
judgment. Second, while nearly al late thirteenth-century non-prosecuted appellees were put to
the jury, for reasons that are not clear, defendants were sometimes let off without trid. Thus, a
dropped prosecution by a mae prosecutor might not be as effective as a woman's appedl.
Findly, it was sometimes said that sanctions at "the king's suit” after a dropped apped were not
as harsh as the sanctions that would have been imposed if the case had been diligently
prosecuted.b1 If so, this difference would mean that female gppellors possessed an additiona
advantage.

3) Over hdf of dl homicide appeds were widows prosecuting those dlegedly
respongble for their husbands death.  This phenomenon may stem from anorm or custom that
wives prosecute their husband’ s murderers. The fact that treatises, cases, and Magna Carta
explicitly dlow gppedsin this Stuatiorf? is probably reflective of that custom. This explanation
and the previous explanation—women’ s immunity from battle—may have been related.
Nothing barred male relatives from gppealing the death of amarried man. The custom that
widows prosecute those responsible for the degths of their husband may have arisen because

the widow, as awoman, was immune from battle,

61 Bracton reports that some people thought that capital punishment was not possible on the
king's suit, although the treati se seems to side with the view that it was possible. 2 Bracton, supra note _,
at 403. Placita Corone iscontradictory on the subject. In some placesit seemsto agree with the position
that capital punishment was not possible on theking's suit. Placita Corone, supranote _, at 2, 3, 27. But
in other places, the treatise insists on full punishment. For example, in discussing the king's suit after a
quashed rape appedl, it insists upon the "judgment appropriate to the case; that isto say he will be blinded
or castrated or both." Id. at 9. Similarly, in discussing the king's after a quashed woman's homicide appeal,
thetreatise insists on "full judgment,” which may mean capital punishment. Id. at 6, 28.

62 Seeinfra .
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4) Rape prosecutions congtitute over a quarter of all women's gppedls. In later
centuries, such prosecutions were discouraged by the fact that rape trids were often humiliating
for women. Women usudly had to describe the rape publicly in shameful detail, and defendants
often were alowed to introduce evidence of the woman's sexua history and reputation.63 The
fact that the jury was “ sdf-informing” during this periodé4 may have curbed these disincentives.
The sdf-informing jury was expected to have gathered its evidence before trid, so trid did not
usudly involve the tesimony (much less cross-examinaion) of the victim/prosecutor. Thus, the
triad of argpe appea would not have subjected the rape victim to potentialy shameful
examination. Asthe didog from the Placita Corone quoted above indicates, the judge might
question the gppelor, but this questioning did not dwell on the potentialy shameful and
embarrassing details of the rgpe. On the other hand, athough the sources are slent on the
matter, the accusation itsdf and the jury's out of court investigation undoubtedly brought some

shame on the victim/prosecutor. Nevertheless, snce the jury's investigation was less public, the

63 | aurie Edelstein, “An Accusation Easi ly to be Made? Rape and Malicious Prosecution in
Eighteenth-Century England,” 42. Am J. Legd Hist. 351, 364-66 (1998).

64 For more on the self-informi ng jury, seeinfra _. That juries during the thirteenth-century were
self-informing represents the consensus of legal historians. Thomas Andrew Green, Verdict According to
Conscience: Perspectives on the English Criminal Trial Jury 1200-1800 16-17 (1985). Recently, some
scholars have challenged this consensus by compiling evidence that fourteenth- and fifteenth-century
juries seldom lived close to the defendant and thus were unlikely to have knowledge of the case before trial.
See articles by Bernard William Lane, Edward Powell, and J. B. Post in Twelve Good Men and True: The
Criminal Trial Juryin England, 1200-1800 (J. S. Cockburn and Thomas A. Green eds., 1988).
Nevertheless, most scholars remain convinced that the thirteenth-century jury, and probably the fourteenth
century jury aswell, remained heavily self-informing and only occasionally relied on in-court testimony by
witnesses other than officials, such asreeves, coroners, and justices of the peace. See ThomasA. Green,
"A Retrospective on the Crimina Tria Jury, 120-1800," inid. at 370-7; John H. Langbein, "Historical
Foundations of the Law of Evidence: A View from the Ryder Sources," 96 Colum. L. Rev 1168, 1170 n. 6
(1996); Anthony Musson, Public Order and Law Enforcement: The Local Administration of Criminal
Justice, 1294-1350 201, 220-221(1996); J. G. Bellamy, The Criminal Trial in Later Medieval England:
Felony Before the Courts from Edward | to the Sixteenth Century 98, 101-5 (1998). No scholars believe that
medieval witnesses were rigorously cross-examined. Vigorous cross-examination did not become routine
until the eighteenth-century. See John Langbein, "Criminal Trial before the Lawyers," 45 U. Chi. L. Rev. 263,
282-83, 312 (1978).
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negative consequences for the prosecutor may have been less severe. In fact, Barbara
Hanawalt suggests that, even when a rape prosecution resulted in acquitta, the “ satisfaction [of]
tell[ing] the tale and nam[ing] the culprit” may have outweighed the danger to the women’s own
reputation.5°

5) Finaly, appeds by awoman for her husband's injuries and for crimes againgt her
husband's property may aso reflect awoman's role as her husband's agent in household and

legal affairs when the husband was engaged in other business, such aswar or harvest.66

D. Theineffectiveness of restrictions on women's appeals

The large fraction of gpped's brought by women is epecidly surprising in light of
customary rules which restricted women's ability to bring crimina prosecutions. A woman
could bring an appeal only for rape, for the desth of her husband, and perhaps for assaults to
her own person. These customary rules were set out in the late twelfth-century trestise
attributed to Glanvill, reiterated in the thirteenth-century treatise attributed to Bracton, and
enforced whenever invoked by the defendant.6” The only ambiguity relates to appedls of

assault. Mogt formulations of the rule restricting women's apped s stated that women could

65 Barbara A. Hanawalt, * Of Good and 111 Repute’: Gender and Social Control in Medieval
England 133 (1998).

B6RowenaE. Archer, ""How ladies ... who live on their manors ought to manage their households
and estates: Women as Landholders and Administratorsin the Later Middle Ages," in Woman is a Worthy
Wight, ed. P.J.P. Goldberg (1992), 149. Seeaso 1 Pollock & Maitland, supra note _, at 482 (noting that "a
woman will sometimes appear as her husband's attorney™).

67Glanvill, supranote_, at 174, 176; 2 Bracton, supra note _, at 419. For enforcement, see cases
cited in the next four footnotes. For agood discussion of these restrictions, see 3 G. O. Sayles, Introduction
to Select Casesin the Court of King's Bench under Edward | xi, Ixxii-Ixxiv (G. O. Sayles ed., Selden Society
vol. 58, 1939). Sayles also discusses the possibility that a woman might have been able to appeal for the
death of her unborn child. 1d. Such caseswererare. Paul Brand has brought to my attention manuscript
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aoped only for "injury to her body" (iniuria corpori suo inflicta) or for her husband's death. 68
Although the phrase "injury to her body" could smply be a euphemism for rgpe, the literd
meaning would suggest that a woman was permitted to apped assaults when she was the
vicim.69 On the other hand, the rule was sometimes formulated as dlowing gppedls only for
rape and her husband's death.70 One consequence of either interpretation of the rule was that a
widow was not supposed to bring an apped for theft or burglary of her own property, which
meant that no one was permitted to apped such crimes. Although | have found only one case
rasing the legdity of such gppedls, it ruled againgt the widow.”1 Although no one could apped
such cases, they could till be prosecuted by presentment.”2

Magna Carta (1215) aso had a provision regtricting women's appedls:

No one shdl be taken or imprisoned upon the apped of awoman for the
death of anyone except her husband.”3

Maost modern commentators interpret this provision as affirming that part of the cusomary rule

which restricted women's homicide appesals to instances where the deceased was her

evidence that some late thirteenth-century authorities thought women could bring appeal s of theft or
robbery, at |east where the thief was taken with the mainor.

68Glanvill, supranote_, at 174, 176; 2 Bracton, supra note _, at 353, 419; JUST 1/361 m. 42 (Kent
1255).

69 Thisimplication isclear from Glanvill, which states that women can make rape appeals "just as
in every case of injury doneto her body.” Glanvill, supranote _, at 176.

70 JUST 1/55 m. 21d (Buckinghamshire 1241).

"1The Roll of the Shropshire Eyre of 1256 (Alan Harding ed., Selden Society, vol. 96, 1981), pl. 566.
Thiscaseis quotedinfra_.

72 Seesupra_. Note, however, that if the customary rule was interpreted to bar women's appeal of
assault, not only could no one appeal assaultsto awoman (except perhaps her husband), but such offenses
could not be prosecuted by presentment either, because there was no presentment for assault (at least not
inroyal court). Itispossible, however, that such cases could be prosecuted in local courts. Also, from the
mid-thirteenth century, the woman could bring acivil trespass action. See Klerman, supra note _at .

733C. Holt, M agna Carta (2nd ed. 1992), 466-67 (Magna Carta, c. 54).
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husband.”# Some thirteenth century cases dso interpreted the provison in thisway. 7>
Nevertheess, the more plausible explanation is that Magna Carta sought to clarify the pretria
implications of the customary rule. The customary rule smply said that women could not gppesl
except in narrow circumstances, but it left open what the accused's remedy would be. There
were two possihbilities. The cusomary rule could mean only that the defendant had avaid
defense at trid, but that pretrial process (arrest, imprisonment, etc.) would be unaffected by the
rule. Or the customary rule could mean that sheriffs, who were primarily responsible for pretrid
process, should refuse even to arrest and imprison those accused by improper appeals. Magna
Cartamay have daified this ambiguity by ingructing the sheriff not to arret ("take") or imprison
when the gpped violated the customary rule.’¢ Thisinterpretation aso explains why Magna
Cartarefers only to the homicide part of the customary rule restricting women's appedls.
Homicide was the only crime for which defendants were routindly arrested and imprisoned. For

other crimes, the defendant was merely attached, i.e. was left at liberty if he could find sureties.

743, C. Holt, "M agna Cartaand the Origins of Statute Law," in Postscripta: Essays on Medieval
Law and the Emergence of the European State in Honor of Gaines Post, 15 Studia Gratiana 489, 497 n. 23
(1972); but see 1 Meekings, supra note _, at 124.

51G.0. Sayles, Select Casesin the Court of King's Bench under Edward | 90 (Selden Society
vol. 55, 1936); 2 G. O. Sayles, Select Casesin the Court of King's Bench under Edward | 25 (Selden Society
vol. 57, 1938); JUST 1/13 m. 22 (Bedfordshire 1287).

76 1275 Bedfordshire coroner's roll affords arare glimpse of the effect of Magna Carta on pre-trial
process. A man accused of homicide was about to be outlawed by awoman who was appealing the death
of her brother. The sheriff, however, received aroyal writ (procured by the appellee?) ordering "that al the
enactments of the Great Charter be observed." Asaresult, the county court did not proclaim the appellee's
outlawry. Select Cases fromthe Coroners' Rolls 35 (Charles Gross ed., Selden Society vol. 9, 1895). Note,
however, that Magna Carta does not explicitly address the propriety of outlawry in this situation and that
Bracton and the Placita Corone suggest that outlawry would be appropriate, even though the woman's
appeal wasforbidden. 2 Bracton, supra note _, at 353 ("asuit isvalid no matter by whom brought, and for
an indefinite time, when there is no one to except against him who sues"); Placita Corone, supranote _, at
9 (woman's appeal forbidden by Magna Carta sufficient for outlawry, because "his recalcitrance indicates
that he is guilty of the deed for which she appeals him."); Id. at 29.
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Since the pretriad consequences of other forbidden appeals were o dight, Magna Carta
addressed only homicide.

The reason for these restrictions on women's apped s has never been satisfactorily
elucidated. Most commentators suggest that they reflect the advantage that femae appellors
derived from their exemption from trid by battle. \Whereas men might be deterred from bringing
appedls by fear of beattle, women could bring apped s with impunity, confident that a worst they
would be fined for fase prosecution. Like the rule discussed above limiting even men's gppedls
to instances where they were victims, the restriction on women's gppeals could be seen asa
way, dbeit arather crude one, to reduce abusive appeds.’”’ R. H. Hmholz has suggested that
these redtrictions were unrdlaed to women's immunity from battle, but instead mimicked smilar
provisonsin Roman and canon law.”8

Although it is difficult to understand why the law restricted women's gppedls, it is clear
that the restrictions were ineffective.’® Table 2 classfies appeds by crime and the rdationship
between the appellor and crime victim. Appeds forbidden by the customary rules are shaded.
Although assaullt gppedlsin which the female gppdlor was the victim may have been forbidden,

because of the ambiguity regarding the legality of this category, the relevant cell was not shaded.

771 Meeki ngs, supra note _, at 123-24; McKetchnie, supra note _ at 451 (but note that McKetchnie
erroneously assumes that women could hire champions to fight for them).

78R, H. Helmholz, " M agna Carta and the ius commune,” 68 U. Chi. L. Rev. 297, 350-52 (1999).

79 See PatriciaR. Orr, "Non Potest Appellum Facere: Criminal Charges Women could not—but
did—Bring in Thirteenth-Century English Royal Courts of Justice,” in The Final Argument: The Imprint of
Violence on Society in Early Modern Europe 141 (Donald Kagay & L. J. Andrew Villalon eds., 1998); 1
Meekings, supra note _, at 125.
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Table 2. Women's gpped s by offense and gppdllor's relation to victim, 1194-1294

Assault@ Homicide Theft Rape Other All crimes
crimes®

W eal
njury to ot 9% 0% 20%  100% 14% 17%
Woman appeal's
injury to husband 2% 51% 0% 0% 2% 15%
mean appeals
ey éo other 0% 14% 0% 0% 0% 4%
All eals b
omeneAs R 11% 65% 20%  100% 16% 36%

a. This column excludes cases in which the crime was not specified and so differs somewhat from the
column labeled "Other and unspecified crimes" in Table 1.

While the two principa categories of women's appeals—rape and death of husband—
did not run afoul of the customary prohibitions, many women's gppeals did. As Table 2 shows,
fourteen percent of al homicide gpped s were brought by women prosecuting those whom they
thought killed someone other than their husband. Similarly, twenty percent of theft gppeds were
brought by women, athough such apped s were not within the permitted categories. Eleven
percent of assault appeals were brought by women, of which most (appeds by women for
injuries to themselves) were of ambiguous legdity, and some (apped s for injuries to husbands)
were clearly forbidden. The miscellaneous other appeds, including prosecutions for crimes such
as arson and fa se imprisonment, were aso forbidden to women, who nevertheless brought
sixteen percent of them. In dl, forbidden gppedls congtituted twenty-two or thirty-one percent
of al appeds brought by women, depending on whether one classifies cases in which awoman

gppeded an assault againgt hersdf aslegd orillegdl.

Why were the restrictions so ineffective? The most important reason was probably that
appellees were not ordinarily represented by counsel. Like modern criminal suspects, medieva
appellees were generdly unfamiliar with their rights and so failed to raise valid defenses. Nor

were the judges incdlined to inform them of their rights. As Bracton notes, “it is not for the king's
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court to show him [the appdleg] how he ought to make his defence.80 Thus, even when an
apped cearly violated the rules regarding women's appedls, judges sent it to jury trid, unlessthe
defendant objected. In the early modern period, judges, in theory, provided legal counsd to
defendants, but this was clearly not the case in thirteenth century. Asaresult, in most cases, the
legd redrictions on women's gpped s were ineffective on account of the ignorance of
defendants and the indifference of judges8!

Another reason wasjudicid trestment of quashed gppedls. Appdlees did occasondly
raise the customary restrictions as defenses. 1n such cases, the judges nearly aways accepted
the defense and declared the apped "null."®2 When apped s by women were resolved by
ordeds, this ordinarily acquitted the defendant. Asaresult of the Fourth Lateran Council in
1215, however, the crimina justice system was forced to abandon ordeds, and jury tria swiftly
became the norm. Soon thereafter, judges took advantage of the presence of ajury ready to
decide the case and put defendants to trid even when the apped had been declared “null.”

That is, sarting in the 1220's, a quashed apped no longer acquitted the appellee. The judges,
"in order to preserve the king's peace,” put the question of the defendant’ s innocence to the

jury, just asthey would have done if the appeal had not been quashed.83 Thus, dthough

802 Bracton, supra note _, at 390; see also Bracton and Placita Corone on outlawry based on
forbidden women's appeals, supra _.

81Hjstorians of later periods have also noted that lack of representation usually led to under-
enforcement of rights. See, e.g., J. S. Cockburn, "Trial by the Book? Fact and Theory in the Criminal
Process: 1558-1625" in Legal Records and the Historian 60 (J. H. Baker ed., 1978).

825ee cases cited supra __.

83 Placita Corone, supranote _, at 26; see PatriciaR. Orr, " Non Potest Appellum Facere: Crimina
Charges Women could not—but did—Bring in Thirteenth-Century English Royal Courts of Justice," inThe
Final Argument: The Imprint of Violence on Society in Early Modern Europe 141, 153 (Donald Kagay & L.
J. Andrew Villalon eds., 1998).

Female Private Prosecutors 33 September 7, 2000



women technically lacked the lega power to bring certain appeds, their quashed gpped was
aufficient to force the appellee to jury trid. The following case, from Shropshire in 1256, shows
how the procedure worked:

Agnes, who was the wife of Warin of Tedstill appesled Thomas Hord, William of
Pimley, clerk, Water Wahop, Philip Hord, Philip Caloch, Stephen of Stocks, Richard
of Brugeshull and Raph of Roughton in the shire-court [dleging] that when shewasin
the peace of the Lord king in her house at Teddtill on the Wednesday of Easter week in
the 37" year [of King Henry], Thomas and the others came about the middle of the
night and tried to break into her house againgt the peace etc. This she offers etc.
Walter Wahop, Philip Caloch, Stephen of Stocks and Richard of Brugeshull have not
come. [Their sureties are fined.] Thomas Hord, Philip Hord and Raph of Roughton
come and deny the breaking-in and everything, and they ask it to be award to them that
Agnesisawoman and has an gpped in two Stuationsonly. So it is decided that the
goped isnull. William of Pimley comes and says that heis a clerk and ought not to
answer here. On this the dean of the bishop of Coventry and Lichfield comes and
cdamshim asaderk and William is ddivered to him. But that it may be known in what
condition he is handed over, let the truth be inquired of the country. Verdict: Thomas
and the others came by night to the house of said Agnes and broke into it, but not
fdonioudy or to commit any robbery, but to take seisin. But since they did it at night
and againg the statutes of the Realm, they are to be committed to gaol. Afterwards,
Thomas Hord, Philip Hord and Ralph of Roughton made fine a 40 shillings....84

Because the case involved eght defendants, it is somewhat more complicated than usud. Four
did not show up for trid, and their sureties werefined. A fifth was a cleric and successfully
clamed "benefit of clergy.” That is, asaderic, he wasimmune from secular justice. The
remaining three—Thomas Hord, Philip Hord, and Ralph of Roughton—are the defendants of
principd interest for thisarticle. They came to the eyre and defended themselves both by
denying the crime (burglary or, perhaps, attempted burglary) and by arguing that Agnes's apped
violated the customary rules restricting women's gppedls. They asserted that "Agnesisa

woman and has an gpped in two Stuations only,” that is, only for rape (or perhapsinjuriesto

84 The Roll of the Shropshire Eyre of 1256 (Alan Harding ed., Selden Society vol. 96, 1981), pl. 566
(all material in square brackets was placed there by Harding, except "Their sureties are fined").

Female Private Prosecutors A September 7, 2000



her body generdly) and the death of her husband. The court accepted this defense and
declared the appeal to be null. Nevertheless, the defendants were not acquitted. Rather, the
judges "let the truth be inquired of the country.” That is, they sent the caseto trid by jury. The
reason recorded for sending the case to trill—"that it be known in what condition he is handed
over"—pertained only to William of Pimley, the dericd defendant. Nevertheess it is dear that
the jury was asked to render averdict on al defendants. Other cases make clear that the
reason for this practice was to "preserve the king's peace.®> Thejury's verdict partidly
incriminated and partidly exonerated the defendants. They had violated the law by bresking
into Agness home a night. Neverthdess, thair actions were not afelony, because their intent
was "to take seisin,” not to stedl. Presumably they were acting in accordance with a prior court
judgment depriving Agnes of possesson and/or ownership of the house. Becausethe
defendants actions were unlawful they were ordered committed to jail. Aswas normd in such
gtuations, however, the defendants avoided imprisonment by paying afine. Thus, even though
Agness appea was quashed, the defendants were tried and punished.

By prosecuting defendants "at the king's suit” when women had brought apped's
prohibited by custom, judges effectively nullified those redtrictions in the interest of public order.
This policy was part of alarger judicid practice of ensuring that al defendants gppeded of
crime went to trid, even if the appeal was quashed or the appellor failed to prosecute. The
explicit reason for this policy wasto “preserve the king's peace,” that is to punish and deter

malefactors.

85 |d. at pls. 567, 613, 621, 747, 811, 890.
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These two practices—ignoring defenses if not raised by the defendant and putting
defendantsto trid a the king's suit when defenses were successfully raised—suggest that late
thirteenth-century judges took aremarkably “deserts-oriented” gpproach to their criminal
docket. They seem to have been impatient with technica rules and used their power to ensure
that outcomes reflected jury verdicts on guilt or innocence, rather than legd niceties. To the
extent that women’s gppedls were especialy encumbered with legd redtrictions, these judiciad

practices enhanced women's ability to prosecute.

[11. The outcomes of women's appeals

Women prosecutors were reasonably successful in settling their cases and in the
judgments they obtained in court. They settled more of their cases than men and obtained
favorable jury verdicts about as often.

Determining the exact percentage of cases sttled is difficult, because it is often
impossible to ascertain whether there was settlement.  Settlements were most likely in non-
prosecuted cases, but appellors may have stopped prosecuting for many reasons other than
Settlement, including recognition that they were likely to lose the case or extra-lega pressure to
drop it. Nevertheess, in many non-prosecuted cases the records indicate whether there was
settlement. In addition, it is reasonable to assume that cases prosecuted to tria or resulting in
outlawry were not settled. Using these cases, it is possible to calculate the gpproximate
Settlement rate. Because of the missing data, these figures probably underestimate the fraction
of casesthat settled and should be regarded with caution. Table 3, below, breaks down

settlement rates by offense and by the sex of the prosecutor.
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Table 3. Settlement by sex of prosecutor and offense, 1194-1294

Assault Homicide Theft Rape  Other or All crimes
unspecified
crimes
Mae proseator, 101 3 15 0 19 138
Male prossautor, 186 81 37 0 35 339
F el e prosecutor 14 9 4 3 4 66
Pt prosecLtor 17 119 8 27 7 178
Male prosecutor, 0 0 0 0 0
) 35% 4% 20% 3/%  29%
POTASPIOSUON s 7% 3% 56% 6% 27%

If one just looked at the overdl percentages, it would seem that  settlement rates were
nearly identica. The percentages in the lower right hand corner are nearly identica. Twenty-
nine percent of male prosecutors settled versus twenty-seven percent of women. Nevertheless,
when one looks at each offense separately, women more often settled. Thus, femae
prosecutors settled forty-five percent of dl assault gppeds, while mae prosecutors settled only
thirty-five percent. For other offenses, the differences are not as large, but women ill settled
more. The fact that women settled a greater percentage of appeals of each offense, but dightly
less overdl is somewhat paradoxical. The gpparent contradiction, however, is explicable by the
fact that women brought proportionately more homicide gppeds. Even though femde

prosecutors settled more of those cases than men, their settlement rate was till under ten
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percent. This predominance of homicide appeds drags down the overal percentage of cases
settled by femae gppellors.

Unfortunately, the terms of settlements are not generdly known, and without that
knowledge, it is hard to interpret the differences between male and female settlement rates. The
greater settlement rate might reflect the fact that women were in awesker bargaining postion
and settled more often and on less favorable terms. Or, the larger settlement rate might reflect
greater bargaining power, perhaps because women prosecutors didn't face the possibility of tria
by battle.

In anumber of rape cases, however, the terms of the settlement were recorded:
marriage. Many rape cases were terminated by marriage between the appellor and the
accused. Settling rape cases through marriage was controversia. Glanvill, alate twelfth
century treatise, abhorred such settlements, because they alowed men of humble birth to secure
the marriage of women from good families, and because they dlowed women of humble birth to
coerce men of noble satusinto marriage. Nevertheess, he thought such settlements permissible
if both the king and the families consented.86 Such marriages were also controversd in the
canon law (the law of the Church), athough by the thirteenth century the weight of opinion was
in favor of the legitimacy of such marriages8” That women consented to such settlements
probably reflects the difficulty a non-virgin would have had in marrying. Given her reduced

marriagesbility, and given the economic disadvantages single women suffered, marriage to the

86 Glanvill, supranote _, at 176; Seealso 2 Bracton, supra note _, at 417.

87 James A. Brundage, Law, Sex and Christian Society in Medieval Europe 209-10, 250, 312, 397
(1987); Kathryn Gravdal, Ravishing Maidens: Writing Rape in Medieval French Literature and Law 8-9
(1991).
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rapist might have been the prosecutor’ s best dternative, dbelt arather grim one. On the other
hand, when the rapist was of higher socia status, as seems to have been common, marriage
might have been viewed as a favorable settlement.88 Two other explanations for marriage as
Settlement deserve mention, athough they seem rather implausible. Some historians suggest
that, when family disapproved of awoman's choice of spouse, the woman might apped her
lover of rape. By doing so, she might hope to coerce her family into approva of the match by
dashing their hopes of her marriage to anyone s28° Ancther potential explanation isthat the
prosecutor had consensua sex with the defendant with the understanding that they were to
wed. When it became clear that he would not marry her, she brought an appedal of rgpe.?° In
such a context, termination of the case in exchange for marriage might have been the desired
outcome. On the other hand, appedls of rape in such circumstances would have been quite
risky. If the jury knew that the sex was consensud, it would acquit the defendant and fine the
prosecutor. In addition, to the extent that the defendant could anticipate an acquittal, he had
little incentive to offer marriage as settlement.

Table 4 shows how women prosecutors fared before juries.

88 J.B. Post, "Ravishment of Women and the Statutes of Westminster," inLegal Records and the
Historian 150, 152 (J.H. Baker ed., 1978); Roger D. Groot, "The Crime of Rapetemp. Richard | and John," 9 J.
Legd Hist. 322, 328-29 (1988).

89 Post, "Ravishment,” supra note _, at 153; BarbaraA. Hanawalt, Crime and Conflict in English
Communities, 1300-1348 106-107 (1979). But see BarbaraA. Hanawalt, ‘ Of Good and |1l Repute’: Gender
and Social Control in Medieval England 132-33 (1998) (accusing historians who suggest this explanation
of attempting "to shield themselves from the brutality of rape" and noting the absence of evidentiary
support for "this romantic explanation for rape appeals")

Dseeid. at pl. 669 (Thejurors say that "he had her with her good will for ayear and that he took
another to wife and for this reason she has appealed him.").

Female Private Prosecutors 39 September 7, 2000



Table 4. Jury verdicts by sex of prosecutor and offense, 1194-1294

Assault Homicide Theft Rape  Other or All crimes
unspecified
crimes
Male prosecutor,
appellee guilty 155 10 22 0 16 203
Male prosecutor,
appellee not guilty 94 24 34 0 14 166
Female prosecutor,
appellee guilty 17 35 5 19 8 84
Female prosecutor,
appellee ot guilty 11 71 8 31 3 124
Male prosecutor,
% of appelless gilty 62% 29% 39% 53% 55%
Pemale prosecuitor, 5105 330 8%  38% 3% 40%

% of appellees guilty

At firg glance, it gppears that juries were much more likely to render guilty verdicts
when the prosecutor wasamale. Thus, asindicated in the lower right-hand corner of the table,
male prosecutors obtained guilty verdicts in fifty-five percent of the cases prosecuted to trid and
verdict, while women obtained guilty verdictsin only forty percent. Neverthdess, this difference
disappears when each crimeis andyzed separately.  Men and women obtained convictionsin
assault, homicide, and theft cases a almogt identical rates, while women obtained more
convictions in gppeds of other and unspecified crimes®! Thelower overal conviction rate for
women prosecutors stems from the fact that women brought fewer assault appeals, which
resulted in abnormally high conviction rates whether brought by men or women. In addition,
women brought more homicide gppedls, and these appedl s resulted in abnormally low

conviction rates, whether the gpped was brought by a man or awoman. Thus, when one
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controls for the types of crimes brought, juries seem to have been remarkably even-handed
towards female prosecutors.

Of course, it is possible that juries merely appeared to be even handed, but, in fact,
were reluctant to convict based on the accusation of awoman. Perhaps women, anticipating
juror distrust of their accusations, smply failed to bring gppeds which they thought they would
lose (but which, if brought by men, would have resulted in conviction).®2 While this argument
has some plausibility, it is not convincing, because, if it were true, the number of gppedls brought
by women would reflect the anticipation of this distrust, and there would have been many fewer
women's gppeals. The fact that women brought more than athird of al gpped's suggests that
they were not deterred from bringing prosecutions. In addition, the possibility, discussed above
in section 11.C, that women's apped's of homicide were part of afamilid drategy, suggests that

families thought that female prosecutors would get afair hearing.

V. The Social Significance of Women's Appeals

A. Appeals, women, and the public sphere

The concept of “separate spheres’ has been one of the key organizing ideas of
women'’s higtory for the lagt thirty-years.93 According to this idea, men and women had

different reelms of activity, and this difference helps to explain women' s subordinate position.

91 None of these differencesis statistical ly significant. All p-values are well above 10%.

92 One might also argue that the similar conviction rates reflect the fact that women settled more of
their cases, perhaps anticipating that jurors would treat them worse. Thisargument, however, would be
incorrect, because the table includes jury verdicts even in cases which settled. Asdiscussedsupra__,
starting in the 1220s, judges began to send defendantsto jury trial even when the prosecuted had settled
with the accused.
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Men dominated the public sphere of politics and work outsde the home, while women were
relegated to private, domegtic activities such as housework and raising children. Because the
public sphere was more vaued and gave men access to the power of state, the relegation of
women to the home guaranteed their inferior position. According to some historians, the
separation of men’s and women' s spheres was the product of the industrid revolution and
democrdtization of society that began in the late eighteenth century.94 Whereas previoudy both
men and women worked in and around the home and neither had much opportunity to
participate in palitics, the turn of the nineteenth century crested an economy based on larger
scae non-familid organizations and a politics based on broader participation. Only men were
generdly alowed to take advantage of these new opportunities, and an ideology of dometicity
and separate spheres developed to justify women’s exclusion.

While the idea of separate spheres remains influentia, two powerful critiques have
emerged. One, championed by Michedlle Rosaldo and Linda Kerber, argues that separate
spheres may be an accurate description of most human societies, but that they fail asan
explanation of women's subordination.®> By suggesting that men and women inhabit largely
different social worlds, the idea of separate spheres obscures the way that men and women, by
interacting with each other, create and maintain the system of gender rdations. The other

critique, voiced mogt forcefully by Amanda Vickery and Robert Shoemaker, criticizes the idea

93 LindaK. Kerber, Towards an Intellectual History of Women: Essays by Linda Kerber 159-99
(1997).

94 _eonore Davidoff & Catherine Hall, Family Fortunes: Men and Women of the English Middle
Class, 1780-1800 (1987); Mary Ryan, Cradle of the Middle Class: The Family in Oneida County, New
York, 1790-1865 (1981).
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that separate spheres were a creation of the late eighteenth century.96 They argue that both the
redlity and ideology of gendered respongbilities and spaces predate the industria revolution,
and that, in fact, the history of gender relations shows remarkable continuity going back at least
to the seventeenth century, and perhaps much earlier.9”

In spite of these critiques, the idea of separate spheres remains an important tool for the
higtorica andysis of women and gender. Both critiques acknowledge that separate spheres
remain an accurate description of socid life8 In fact, the Vickery-Shoemaker critique opens
up the application of separate spheresto the medieva period.?® Recent work by Barbara
Hanawadlt, aleading medievalist, shows the continued vitality of the idea of separate spheres.100
She emphasizes a strand in the separate-spheres literature which focuses on the gendered nature
of space,101 arguing that akey to understanding medieva women is mapping the placesa

respectable woman could occupy or traverse and those which excluded her or which would

95 M. z. Rosaldo, "The Use and Abuse of Anthropology: Reflections on Feminism and Cross-
cultural Understanding," in 5 Signs: J. Women & Culture 389 (1980); Linda K. Kerber, Towards an
Intellectual History of Women: Essays by Linda Kerber 159-99 (1997).

% AmandaVickery, "Golden Ageto Separate Spheres? A Review of the Categories and
Chronology of English Women's History," 36 Historical J. 383 (1993); Robert B. Shoemaker, Gender in
English Society, 1650-1850: The Emergence of Separate Spheres? (1998).

97 Extendi ng the argument for continuity back to the middle ages, see Judith Bennett, "Medieval
Women, Modern Women: Across the Great Divide," in Culture and History, 1350-1600: Essays on English
Communities, |dentities and Writing 147 (David Aers, ed., 1992).

98 See M. Z. Rosaldo, "The Use and Abuse of Anthropology: Reflections on Feminism and Cross-
cultural Understanding,” in 5 Signs: J. Women & Culture 396 (1980).

9 Seedlso LindaK. Kerber, Towards an I ntellectual History of Women: Essays by Linda Kerber
171 (1997) (on application of the idea of separate spheres "to the entire chronology of human experience™).

100 Barbara Hanawalt, Of Good and 111 Repute: Gender and Social Control in Medieval England
70-87 (1998).

101 see LindaK. Kerber, Towards an I ntellectual History of Women: Essays by Linda Kerber 188
(1997) (describing "attention to the physical spacesto which women were assigned” asa"third major
characteristic of recent work, one whose potential is at last being vigorously tapped").
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compromise her reputation. 1n addition, Hanawat emphasizes that, when they ventured into
public spaces, women were advised to keep their heads down and be silent.

While thereislittle literature gpplying the idea of separate spheres to women'slitigation,
the implications are relatively clear. Court was male space.102 Judges were male, jurors were
male, and lavyerswere mae. Court was dso clearly public, in that it was an arenafor the
formal exercise of governmenta power. Respectable women were admonished to Stay away.
For example, Bracton, athirteenth-century trestise, explained that the (mae) heir, rather than
his widow, ought to control litigation relating to her dower, because awidow "ought to attend to
nothing save the care of her house and the rearing and education of her children..."103
Bracton’s argument is hardly persuasive—just one sentence later the treatise notes that the
widow ought to have her own court for pleas pertaining to her aslord—but its very weakness
may testify to the broad acceptance of its premise that litigation was not gppropriate for women.
The richer sources of the early modern period make clear that, in addition to formal legd
barriers, “women were aso discouraged from litigating by the idea that a modest woman
speekslittle, that a chaste woman does not gppear in public, and that a good woman isignorant
of her rights”104 Neverthdess, historians have shown that, under certain conditions, courts
could be especidly accessble to women. Tim Mddrum demondtrated that, in the early

eghteenth century, femae litigants dominated the ecclesiagtical courts with suits dleging

102 Barbara A. Hanawalt, * Of Good and 111 Repute’: Gender and Social Control in Medieval
England 135 (1998).

103 2 Bracton, supra note _, at 281.

104 K1erman, supranote _,at

Female Private Prosecutors 44 September 7, 2000



defamation, principaly of asexud nature105 Across the Atlantic, Cornelia Dayton has shown
that the Puritan excluson of lawyers and rgjection of the double standard for sexua misconduct
mede it possible for substantia numbers of women to litigate in colonial New Haven.106

The research presented here suggests that smilar conditions led to the substantial
representation of women among medieva English private prosecutors. Lawyerswererarein
thirteenth-century appeals, which reduced the financia barriers to women prosecutors. While
the lower cost of gppeds would have made them attractive to both men and women, since
women generaly had less access to wealth than men, this aspect of appeals had a particularly
large impact on women. In addition, as discussed in Section 11.D, judges had arather deserts-
oriented attitude towards appeals. While there were many technical, procedural rules which
might have severely restricted women's ahility to successfully prosecute, judges did not
rigoroudy enforce them. Rather, their overriding concern to see the guilty punished caused them
to trest women litigants with fairness, if not indulgence.

The fact that lawyers were rare meant that a female prosecutor had to appear publicly
and make her case.107 She had to come to county court to make her accusation, and then,
since the appellee seldom showed up until asolutely necessary, return to county court severa
times until he showed up or was outlawed. 1f she pursued the case to outlawry, as more than a
quarter of women prosecutors did, she would have to appear five times at county court. If the

accused appeared and her determination to prosecute remained steadfast, as happened in about

105 Tim Meldrum, "A Women's Court in London: Defamation at the Bishop of London's Consistory
Court, 1700-1745," 19 London J. 1 (1994).

106 cornelia Hughes Dayton, Women before the Bar: Gender, Law, & Society in Connecticut,
1639-1789 (1995).
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fifteen percent of dl cases, she would have to continue her prosecution in the generd eyre, the
most awesome manifestation of royd judiciad power outsde of London.108 All of these court
gppearances would require extensive public speaking, contrary to the norm counsding women's
glencein public places.

Although gpped's gave women a public role, this role was not indicative of public honor
or selection as arepresentative by king or local community. In fact, especidly when prosecuting
rape, it is much more probable that prosecution led to shame and humiliation rather than honor.
Women's participation in public life as prosecutors does not, therefore, detract from their overall
exclusion from the honor and power of public offices such asthe jury, thejudiciary, and the
shrievalty (office of sheriff).

In addition, athough an apped would have required the femal e prosecutor to appear in
court and make her case, prosecution of an gpped in the thirteenth century required
subgtantialy less forensc ill than amodern crimind case. Prosecuting an gpped conssted
principaly of recitation of the gppropriate legd formulae. Since this was the era of the sdif-
informing jury, the appellor would not ordinarily have made speeches to the jury or questioned,
much less cross-examined, witnesses. Instead, the jury was expected either to investigate the
case before trid or to decide the case based on gossip and reputation. Nevertheless, the task
of prosecution should not be minimized. Since mistakesin recitation of the legdl formulae could
result in quashing of the gpped, effective prosecution would have required agood memory. In

addition, since the courts were run by powerful and imposing men (sheriffs and roya justices),

107 see discussion abovein Section |.B.

108 30hn H. Baker, An Introduction to English Legal History 18-19 (3d. ed. 1990).
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the atmosphere of the courts would likely have been quite intimidating. Prosecution would, thus,
have required considerable courage and ability to perform publicly under pressure.
Thereissomeirony in the ideathat private prosecution gave women arole in the
public sphere. In part, this represents anachronistic use of the terms public and private.
Medieva people did not think of the gpped as private prosecution or presentment as "public.”
These are modern terms.  Even as modern terms they are problematic. The privateness of the
apped isonly relative. Compared to presentment or modern public prosecution, appeds are
more "private," because they vest power in ordinary individuds (the victim or ardétive of the
victim) rather than representatives of the generd public. Neverthdess, like any legd procedure,
gppedls required the active participation of governmenta officials (such as judges and sheriffs)
and ultimately relied on governmenta coercion for enforcement. In addition, even appedswere
becoming more "public” over the thirteenth century. Asdiscussed above, in the 1220's and
especidly after 1250, appellors lost the power to effectively settle or terminate a prosecution.
Even if an gppellor withdrew or if the gppeal was quashed for technica reasons, the defendant
would il be put to trid "at the king's suit." Because gpped s involved public order, judges

ingsted on tria for the defendant "in order to preserve the king's peace.”

B. Women, appeals, and power

While the previous section deployed an andlysis based on the idea of separate spheres,
Rosddo and Kerber's critique suggests that, while that approach vauable, it isimportant to go
beyond it. Instead of emphasizing the separateness of men and women'’slives, they suggest that

historians focus on trying to understand how men and women interacted. This section takes up
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that chdlenge by andyzing the ways in which gpped's gave women the power to affect others,
most often men who injured them, their relatives, or their property.

The waysin which medieva women exercised power have been an important topic of
historical inquiry. In fact, two recent essay collections—Power of the Weak: Studies on
Medieval Women and Women and Power in the Middle Age—take this subject astheir
theme109 Since women were generdly excluded from forma, governmenta office, historians
have tended to see women's power as flowing through more informal channels, such as
persuasion, sainthood, ownership of land, and family position. As Mary Erler and Maryanne
Kowaeski put it, historians have moved “away from alimited and traditiond view of power as
public authority to awider view of power which encompasses the ability to act effectively, to
influence people or decisions, and to achieve goals.”110

Surprisngly, medieva women's legal power has received little attention. For example,
in the two books mentioned above, only one essay, by Judith Bennett, takes much note of
women's legd activity. She emphasizes that women’ s access to court and power “waxed,
waned, and waxed again over the course of the femae life cycle’ as women achieved some
independence between adolescence and marriage, then lost it upon marriage, and regained it

upon widowhood.111

109%power of the Weak: Studies on Medieval Women (Jennifer Carpenter & Sally-Beth MacLean
eds., 1995); Women and Power in the Middle Ages (Mary Erler & Maryanne Kowaleski eds., 1988).

110 Mary Erler & Maryanne Kowaleski, I ntroduction to Women and Power in the Middle Ages 1, 2
(Mary Erler & Maryanne Kowaleski, eds., 1988).

111 judith M. Bennett, "Public Power and Authority in the Medieval English Countryside," in
Women and Power in the Middle Ages 18, 21 (Mary Erler & Maryanne Kowaleski, eds., 1988).
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Erler and Kowadeski's definition of power—"the ability to act effectively, to influence
people or decisions, and to achieve goals’112—is quite hepful for the analysis of appeds.

Under this broad definition, the ability to successfully sue othersis surely akind of power. In
particular, gppeals alowed women to "influence people or decisons' in that it conferred on
them the ability to influence jurors and judges to render legd decisonsin their favor. 1t dlowed
them to "achieve goas,” such as punishment of the defendant or settlement. And it dlowed
them to act effectively, or a least as effectively as men, in that women achieved settlement and
conviction rates comparable to or better than those of men.

Although apped s gave women aform of power, that power should not be overstated.
Asdiscussed in section 11.C, one of the reasons women brought appeals was that they had been
victimized—assaulted, raped, or robbed. The potential power that appeals gave women had, at
least in these Stuations, not been sufficient to deter the crime. Another reason women brought
S0 many gppeds, especialy homicide gpped's, was that they were immune from tria by beattle
and thus could prosecute crimes of interest to their families without the danger male members of
the family might encounter. In these Stuations, women may have been pressured into
prosecuting. Nevertheless, even in these Stuations, prosecution was still aform of power. A
crime victim who can prosecute is more powerful than one who, like adave, has no power to
prosecute or who, like a child, is dependent on others to prosecute for her. Similarly, athough
awoman's prosecution may have been in the interests of her family rather than smply hersdf, to
the extent that awoman's interests were aligned with those of her family, prosecution in the

family interest may have benefited her aswell.

112 Mary Erler & Maryanne Kowaleski, Introduction to Women and Power in the Middle Ages 1, 2
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The power of women's gppeds may dso have been limited by the possibility that
women's gppedls, even if successful, may have provoked socid disgpprova or even physica
vengeance. To the extent that women prosecutors were violaing socid norms about women's
proper role, the possibility of such disgpprova or vengeance cannot be excluded.
Unfortunately, the legd records shed little light on these possibilities, dthough violent retdiation
could itsdf have resulted in a subsequent gppedl or presentment.

The case below, which was heard in the 1249 Wiltshire eyre, provides an illustration of
the power that appeals gave women.

Alice, who was the wife of Henry of Wyly, appealed Robert Pycot, Robert
Sterre and Gilbert Chynnein that againgt the King's peace wickedly and in felony they
gected her by force from ahousein Salisbury. That they did this etc. she offers[to
prove] etc.

Robert Pycot is dead. Robert Sterre and Gilbert come and deny the force and
whatsoever is againg the king's peace. They fully admit that they gected Alice from the
house but not in robbery, rather by judgment of the Court of Sdisbury and by the
command of Robert Pycot then mayor of Salisbury. On thisthey put themsdveson a
jury and cal the aforesaid Court to warranty. Upon this the aforesaid Court comes and
says that Henry of Wyly, sometime Alice' s husband, held the house and after Henry's
degth Alice wasin seisin of the house for haf ayear. Then Avice, Henry' s sigter,
sought the house in the Court of Salisbury saying that Alice was never married to Henry.
And, because it did not appear to the Court whether Alice was married to Henry or
not, the Court presented the seisin of the house to Avice. But they did not warrant that
Alice should be gected from the house by force. And because the aforesaid Court held
this pleawithout writ and warrant it is held that the aforesaid Court be in mercy and let
Robert Sterre and Gilbert, because they dispossessed [Alice of her house,] be taken
into custody for the offence etc.

Later it istedtified that Alice received seisin of the house because she proved
that she was married to Henry and that Henry in hiswill Ieft her the house 113

(Mary Erler & Maryanne Kowaleski, eds., 1988).

113 Crown Pleas of the Wiltshire Eyre, 1249 (C. A. F. Meekings ed., Wiltshire Archaeological and
Natural History Society, Records Branch vol. 16, 1961), pl. 553.
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Alice, awidow living in a house given to her by her husband, was evicted from that house after
losing asuit in the Court of Sdisbury. Although Alice had civil remedies to recover her house,
she chose to bring an gpped againgt the mayor of Sdisbury, who ordered her eviction, and
againg the men who carried out that eviction. Although her apped was not within the two
categories permitted to women (rape or injury to her body), the defendants did not object to
this violation of the customary rule, and her gppea was successful. The jugtices in eyre found
that the Court of Sdlisbury had acted improperly in depriving her of her house without a roya
writ. Asaresult, the living defendants were ordered to be jailed, probably as a preude to stiff
fines. In addition, dthough the timing and circumstances are not clear, it gppears that the
judticesin eyre dlowed her to prove the substance of her claim to the house—that she was
married to Henry and that Henry |eft her the house in hiswill. The power Alice wielded through
this gpped israther impressve. She successfully sued the mayor of Sdlisbury and two men who
were carrying out his orders, secured their imprisonment, and recovered both possession and
title to her house,

More generdly, the lega power of an appellor was substantial. Appeds could lead to
the imposition of serious pendties. If the defendant did not appear in court to respond to
charges, hewas outlawved. As mentioned above, an outlaw was a person without lega

rights114 He forfeited al his property, and it was a crime to feed, shdlter, or communicate with

114 \wWomen accused of crime could not technically be outlawed. Instead, awoman who failed to
appear at county court was "waived," i.e. declared a"waif." Nevertheless, the procedure and consequences
of waiver and outlawry were the same, so this difference is of no importance. 1 Pollock & Maitland, supra
note _, at 482. Although outlawry wasrelatively severe, outlaws could secure pardons from theking. See?2
id. at 581-82.
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him. If he ressted arrest, he could be killed without further legd process11> Women
successfully outlawed defendants in about a quarter of al appedsthey initiated. If, on the other
hand, the defendant appeared for tria and was convicted, he could be executed or fined. Such
outcomes were not as common as outlawry, but hardly rare. Thus, the gppeal alowed women
to impose subgtantid pendties on those who harmed them. Perhaps more importantly, athough
it cannot be proved directly, the fact that women had the power to initiate criminal prosecutions
probably deterred some potentid maefactors from harming women in the first place.

A crime victim could aso use the threet of prosecution to induce settlements, which
might consst of cash, land, or resolution of other disputes. In addition, as discussed above,
rape cases were sometimes settled by marriage to the man the gppellor had previoudy accused
of rgpe. Although marriage to the man who raped her was undoubtedly in most cases arather
unfavorable settlement, it does not negate the idea that the appedl gave the prosecutor a
modicum of power. To the extent that rape reduced a woman's marriagesbility, the fact that the
gpped dlowed the victim to pressure the defendant into marrying her conferred a benefit on the
prosecutor. That such amarriage seems odious should not detract from the fact that it might
have been preferable to the dternatives: impoverishment as a single woman or an even less
favorable marriage. That the gpped gave women away to pressure the dleged rapist into
marriage should, therefore, be seen as aform of power. It isapower which could not right the
wrong done to her, but one which could improve her post-crime position, even if only dightly.

Although higtorians of women, like Bennett quoted above, generadly emphasize

women's|oss of independent power upon marriage, gppedls provide an interesting, athough

1152 Bracton, supra note _, at 361-62, 378.
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limited, counter-example. Asdiscussed in the next section, a least five percent of femde
appdlors were married women suing done. Although this percentage is certainly lower than the
percentage of married women in the population, it is noteworthy that married women were
bringing suits & dl.

Another way to appreciate the power which appeals provided isto contrast apped's of
rape to trespass actions for ravishment. Whereas rape appeas were brought only by the
aggrieved woman hersdlf, ravishment actions were brought by hushands, fathers, and lords.
Ravishment was the tort of abducting and/or rgping awoman, and it became common around
the turn of the fourteenth century. Such suits sometimes arose out of awoman's marriage
contrary to the will of her father or her desertion of her husband in order to abscond with a
lover.116 In such Stuations, vesting the right to bring ravishment actions in the hands of fathers
and husbands gave men additional power over women. In contrast, an apped of rape was
brought by the woman hersdf, which made it nearly impossible for an gpped to be used to
thwart her choice of husband or lover.

Asdiscussed in section 11.B, women brought approximately eight thousand gpped's
during the thirteenth century. Although this may seem like alarge number, it palesin comparison
to the number of women who lived in England during this period, which probably approached

ten million.117 Thus, only about one in a thousand thirteenth-century English women probably

116 3 B. Post, "Ravishment of Women and the Statutes of Westminster," in Legal Records and the
Historian 157-60 (J.H. Baker ed., 1978); Paul Brand, "Family and Inheritance, Women and Children," inAn
Illustrated History of Late Medieval England 65-66 (Chris Given-Wilson ed., 1996).

117 Estimating the number of women who lived during the thirteenth century is very difficult. Most
probably there were between one and two million women in 1200 and almost double that number in 1300.
Average life expectancy wasthirty to forty years. J. L. Bolton, The Medieval English Economy, 1150-1500
48, 65 (1980). Together, these figuresimply that between five and ten million women lived in England in the
thirteenth century.
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ever brought an apped during her lifetime. The proportion of women who actualy exercised
the power of an gpped was therefore rdatively small. On the other hand, to the extent that
women' s ability to bring apped's had a deterrent effect, appeals may have had a broader

impact. Unfortunately, thereis no way of measuring that impact.

C. Social status of female prosecutors

Many studies of women and power in the middle ages focus on aritocratic or roya
women.118 Thishiasis mostly a product of the fact that the sources for such women are more
plentiful. One advantage of legd records, however, isthat they often shinelight on less
prominent people. Records from manoria courts have been especidly fruitful for the
investigation of ordinary peoplel19 Roya courts, in contrast, tended to hear disputes only by
those who held "freehold" property, that is property not encumbered by the obligations a
peasant ordinarily owed hislord. Appeds, dthough heard in roya court, seem to have been
brought by a broad spectrum of society and thus can help shed light on the lives of ordinary
women.

Although it is difficult to ascertain the socid status of people appearing in medieva court
records, it is occasionaly gpparent that the appellor came from modest circumstances. For
example, in five percent of al cases, fines femade appelorsincurred were pardoned "on account

of poverty,” asin the case quoted above on page . Since fines were not imposed in every

118 geg, for examples, the three essays on queenship in Power of the Weak: Studies on Medieval
Women (Jennifer Carpenter & Sally-Beth MacL ean eds., 1995) and the essays by Hanawalt, and McNamara
& Wemplein Women and Power in the Middle Ages (Mary Erler & Maryanne Kowaleski, eds., 1988), which
focus on aristocratic women. Judith Bennett's essay in the latter book is a notable exception. Itssubjectis
peasant women. Note, however, that Bennett relies principally on legal sources.
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case, the number of poor women undoubtedly exceeded five percent. How poor awoman had
to be to qudify for aremisson of fines on account of poverty isunclear. The ordinary fine
imposed in the eyre was half amark, or 6s. 8d. That would have been atrivia sum for any
ggnificant landholder, but amost certainly more than the average peasant could pay.120 Onthe
other hand, it is apparent that such pardons were sometimes given even to those who were not
poor. For example, in the case quoted on page _, Gunord s fine was pardoned even though,
having just recaived four acresin settlement, she would hardly still qudify as poor.

The records sometimes mention an gppellor's occupation. So, for example, one femde
prosecutor is described as a washerwoman (lotrix).121 She was undoubtedly of humble status.

It isadso likely that an additiond ten percert of female appellors were poor. In addition
to the five percent whose fines were pardoned on account of poverty, ten percent of femae
appellors are recorded not to have found sureties to prosecute and instead merely swore that
they would prosecute. Swearing rather than finding suretiesis probably indicative of poverty.
Occasiondly, the link between swearing and poverty is explicit in the records 122 but it isa

plausible inference even in cases where the connection is not explicit.123 Appelors ordinarily

119 See Bennett, supra note .
120 see Christopher Dyer, Standards of Living in the later Middle Ages 70, 117 (1989).

1215 pleas Before the Ki ng or His Justices, 1198-1202 (Doris Mary Stenton ed., Selden Society,
vol. 68, 1952), pl. 15 (Norfolk 1198).

122 ¢y own Pleas of the Wiltshire Eyre, 1249 (C. A. F. Meekings ed., Wiltshire Archaeological and
Natural History Society, Records Branch vol. 16, 1961), pls. 130, 517, 562; JUST 1/614B m. 41d
(Northamptonshire 1247) (non habuit plegios nisi fidem quiapauper); JUST 1/615 m. 3 (Northamptonshire
1253) (non invenit plegios quia pauper); Id. at m. 5d; JUST 1/361 m. 50 (Kent 1255) (nec invenit plegios nisi
fidem quia pauper); 1d. at m. 53d (Kent 1255) (non invenit plegios nisi fidem pro paupertate).

123 e Ral ph Pugh, Introduction to Wiltshire Gaol Delivery and Trailbaston Trials, 1275-1306
1, 11 (Ralph Pugh ed., Wiltshire Record Society, vol. 33, 1977); Roger D. Groot, "The Crime of Rape temp.
Richard | and John," 9 J. Legal Hist. 322, 328 (1988).
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initiated their suits at county court, and were required at that time to nominate sureties. If the
appellor later failed to show up for trid or withdrew her suit, or if the appellee was acquitted,
the appellor was fined. If the appellor could not or would not pay, the sureties were liable for
thefine. Sureties naturaly wanted some assurance that the gppellor could pay her own fines or
would indemnify them for any finesthey paid. Poor litigants would be the group most likely to
be unable to provide such assurance, S0 it islikely that those who failed to find sureties were
most often poor. Nevertheless, the correlation is not iron-clad. 1n some cases, athough the
appdlor did not find sureties to prosecute, her fine for non-prosecution was not pardoned on
account of poverty.124 The lack of a perfect corrdation between failure to find sureties and
poverty might suggest that the fact that ten percent of female appellors are recorded as not
having found sureties would mean that less than ten percent were poor. Nevertheess, one must
aso take into account the fact that whether an gppellor found sureties is recorded in less than
half of the cases. So, the ten percent figure may substantidly under-count the number of poor
female appdlors.

The subgtantia uncertainty which surrounds who was classified as "poor” for the
purposes of pardoning fines and who would be unable to find sureties makes it impossible to
give aprecisefigure for the percentage of femae gppellors who were poor. Any figure from
about five percent to over thirty percent would be possible. Nevertheless, it seems safe to
conclude that a significant number of female gppellors were from modest circumstances.

Examination of the marita status of femae appellors aso reveds congderable diversty.

Naming provides the principa clue to maritd satus. Those called "A who used to be B's wife"

124 gee, e.g., Collectionsfor a History of Staffordshire 41 (William Wrottedey ed., William Salt
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(A que fuit uxor B) can safdy be categorized aswidows. Smilarly, those cdled "A wife of B"
(A uxor B) can be safely categorized as married. Names such as"A from place X" (A de X) or
"A daughter of B" (A filia B) give no information on maritd datus. Although such women might
have been married or widowed, | will generdly assume they were never married, unlessthereis
other evidence of their marital status.

The overwheming mgority of femae appellors were either widowed or never married.
Most homicides were prosecuted by widows.125 In addition, six percent (14/229) of women
who appedled crimes other than homicide were widows. Nearly al rapes were prosecuted by
never-married women.126 - A small, but appreciable fraction (5% or 23/452) of al femde
appdlors were married women. Thisfigure isinteresting, because it is usualy thought that a
married woman's lega persondity merged into her husband's through coverture.127 In some

cases, amarried women's right to appeal was chalenged,128 but in most casesit was not.

Archaeological Society vol. 3, 1882) (Staffordshire 1199).
125 seeinfra .

126 few rape appeal s were prosecuted by married women and widows. See JUST 1/358 m. 27d
(Kent 1227) (rape appeal by widow); Crown Pleas of the Wiltshire Eyre, 1249 (C. A. F. Meekings ed.,
Wiltshire Archaeological and Natural History Society, Records Branch vol. 16, 1961), pl. 296 (rape appeal by
widow); Id. at pl. 207 (rape appeal by married woman). The legality of such appealsisunclear. Although the
married women and widows who brought these appeal s were presumably not virgins, there is a case from
1244 which held that only those who were virgins before the rape could bring appeals. See J.B. Post,
"Ravishment of Women and the Statutes of Westminster," inLegal Records and the Historian 153 (J. H.
Baker ed., 1978). Nevertheless, there are cases (although not many) both before and after 1244 which seem
inconsistent with arule against rape prosecutions by non-virgins. See Roger Groot, "The Crime of Rape
temp. Richard | and John," 9 J. Legal Hist. 325 (1988); JUST 1/359 m. 30d (Kent 1241 ); see also casescited at
the beginning of thisfootnote. In addition, the treatises attributed to Bracton and Britton assume that there
was no such rule. See 2 Bracton, supra note _, at 415, 418 (discussing rape of married women, widows, and
prostitutes), but seeid. at 344, 414, 416-17 (assuming that rape appeal will be brought by onewho wasa
virgin before being raped); 1 Britton, supra note _, at 114 ("With regard to an appeal of rape, our pleasureis,
that every woman, whether virgin or no, shall have aright to sue vengeance for the felony by appeal....")

127 gee supra_.

1287he Earliest Northamptonshire Assize Rolls, A.D. 1202 and 1203 (Doris M. Stenton ed.,
Northamptonshire Record Society vol. 5, 1930), pl. 70 (appeal quashed, because married woman did not
prosecute with her husband); Collections for a History of Saffordshire 92 (William Salt Archaeological
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Because of the rdiance on naming, these figures dmogt certainly understate the number of

gpped s brought by widowed and married women.

V. Conclusion

Asiswel known, the number of gppeds declined markedly in the late thirteenth
century.129 Presentment became the nearly exclusive means of prosecuting crime. Since the
presenting jury was entirdly mae, the decline of the appea meant areduction in the role of
women.130 One might see this decline in the status of women as part of a genera, Europe-wide
"tendency, as the Middle Ages progressed ... towards alessening of the public activity of
women."131 Susan Mosher Stuard has explained this trend as reflecting "the failure of early
medieva society to define rigidly a public and a private sphere and to relegate women to the
latter."132 Asthe quote from Bracton in section IV.A makes clear, by the thirteenth century,

such adigtinction had been dearly made. The prominence of the gpped until at least the late

Society vol. 3, 1882) (Staffordshire 1203) (man fined because he permitted hiswife to appeal, but did not
want to prosecute with her); JUST 1/358 m. 21d (Kent 1227) (appellees not attached, because femal e appellor
did not prosecute when her husband, although present, did not prosecute with her); JUST 1/4 m. 29d
(Bedfordshire 1247) (appellee asked the court to note that the woman who appealed him of robbery and
wounds could have no property because she was married, but appellee submitted to jury trial anyway).

129 see spurces cited in Klerman, supranote ,at

130 Of course, since almost two-thirds of appellors were men, there was also adeclinein the
prosecutorial role of many men aswell. Nevertheless, since men could be on presenting juries, while women
could not, the move to presentment had the effect of removing al women from prosecution, while merely
shifting the male prosecutorial role from one group (crime victims and their relatives) to another (the
presenting jury). Nevertheless, to the extent that presenting juries (and later grand juries) were composed
primarily of higher status men, the shift to presentment may have resulted in the exclusion of lower status
men from prosecution.

131susan Mosher Stuard, I ntroduction to Women in Medieval Soci ety 1, 3 (Susan Mosher Stuard
ed., 1976).

13214, at 4; see al'so Jane Tibbetts Schul enburg, “Female Sanctity: Public and Private Roles, ca. 500-
1100” inWomen and Power in the Middle Ages 102, 105 (Mary Erler & Maryanne Kowaleski eds., 1988).
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twelfth century can be seen asreflecting the earlier lack of separation between public and
private. Although | have sometimes referred to the apped as "private prosecution,” it was
neither entirely private nor entirdy public. Although the gpped was brought by individuds, it lay
only when the king's peace had been violated, and thus when more than the victim's own interest
was affected. The introduction of presentment in the twelfth century and its ascendance in the
thirteenth can be seen as reflecting the separation of the private and public, putting prosecution
of breaches of the king's peace in the hands of representatives of the community (the presenting
jury) rather than the victim.133 |n thisway, the margindization of women through the
ascendance of presentment can be seen asfitting Stuard's theory that the separation of public
and private harmed women.

A different but complementary interpretation would note that the increasing power of
the state in thirteenth century often imposed and enforced distinctions—maeffemae,
orthodox/heterodox, Chrigtian/Jew, gay/heterosexua—which disadvantaged the smadler or less
powerful group.134 Early medieva society had been less effectively governed, and thus less
often enforced rigid digtinctions. Gays and Jews, athough occasiondly persecuted, were
usualy left in peace and often rose to prominence. Heretics were not subjected to the rigors of
the inquidition. Women could govern both monks and nuns in double monasteries. They could
prosecute. Thisisnot to imply equality. Early medieva women could be powerful abbesses,

but the could not be priests or bishops. Women could bring appedls, but the crimes for which

133Theintroduction of trespass writs in the mid-thirteenth century, however, again muddled the
distinction between public and private, and between civil and criminal. Klerman, supra _at _.

13430hn Boswell, Christi anity, Social Tolerance, and Homosexuality 270-71 (1980); R.I. Moore,
The Formation of a Persecuting Society 1 (1987).
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they could do so were circumscribed. But it does seem that the rise of presentment, an
indtitution which explicitly excluded women, was part of a more generd phenomenon in which
the newly emergent European states used their increased power to exclude certain groups from
power and public life.

While the previous two paragraphs attempt to provide a broader historical context for
thinking about the decline of women'’ s role as prosecutor, they must be regarded as tentative.
The kind of higtorica generdizations upon which they rely have been criticized as part of a
romantic search for a*“golden age.” 135 Although the specific generdizations—thet the
digtinction between public and private became more rigid during the middle ages and that
governments in the twelfth and thirteenth centuries enforced a greater number of disadvantaging
distinctions—remain substantially unchallenged, 136 it is not unthinkable that higtoriansin the
future will refute them. While the evidence presented in this article supports these more generd
hypotheses, the verdict awaits additiona research. As Janet Senderowitz Loengard suggested,
an aticle such asthisis best seen as “apiece in the mosaic that must be congtructed, the jigsaw

that must be put together.” 137

135 Judith M. Bennett, ' History that Stands Still’: Women’s Work in the European Past,” 14
Feminist Stud. 269 (1988); Pauline Stafford, “Women and the Norman Conquest,” 4 Transactions Royal Hist.
Socly. (6" Ser.) 221 (1994); Amanda Vickery, "Golden Age to Separate Spheres? A Review of the Categories
and Chronology of English Women's History," 36 Historical J. 383-414 (1993).

136 See Bennett, supra note _, at 282 n. 8.

137 Janet Senderowitz Loengard, “’Legal History and the Medieval Englishwoman’ Revisited: Some
New Directions,” in Medieval Women and the Sources of Medieval History 219 (Jodl T. Rosenthal ed., 1990).
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