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MusTt WE HAVE THE RIGHT TO WASTE?

Edward J. McCaffery’

1. INTRODUCTION

Anglo-American law has long Since gotten to the point where an owner can pretty
much do whatever she wants with her property, right down to the limiting case of usng it dl
up. Indeed, even if there are things an owner cannot do with her property - “absolute”
ownership having ceased meaning “absolute,” if ever it did* - she probably can wasteit. The
jus abutendi, or the “right of destroying or injuring [on€e' s property] if one likes,” as Roscoe
Pound put the matter in 1939, or, equivdently, the affirmative right “to consume, waste or
destroy thewhole or part of [one' sproperty],” asA. M. Honorel phrased it in 1961, haslong
been recognized as one of the basic rights in property’s “bundle of rights”?  William
Blackstone stated the case bluntly two centuries ago: “[1]f aman bethe absolutetenant in fee-
smple. .. he may commit whatever waste his own indiscretion may prompt him to, without

being impeachable or accountable for it to anyone.”

On even amoment’ s reflection, however, this right to waste is as puzzling - or ought
to be - asit is entrenched. Anglo-American society has never liked waste, in mora or in

consequentid terms, as Blackstone's language in announcing the right to waste (*his own



indiscretion”) itself suggests. There are good reasons, sounding in a reasonable social
contractarianmora and political theory, for thisdisdain: Private waste imposes socid harms.
Where then did the right to waste come from? Why do we ill have it to this day - indeed,
why isit so taken for granted that we never ssemto questionit? Moreimportantly, must we

have it, as a descriptive matter? Should we continue to have it, as a normative one?

| explore these typicaly unexplored questions in this chapter and argue againgt the

continuance of the jus abutendi. The argument proceeds in four basic steps.

One, the right to waste emerged as part of an absolute conception of ownership
developed largely in the context of an agrarian economy, where waste referred to the
dissipationor destruction of apermanent physica assat, paradigmaticaly land. Theright was
seen as a necessary and non-problematic, because sdf-limiting, aspect of the absolute
conception of ownership, which was itsdf desired for other reasons, such as wedlth-

maximization.

Two, thereisanother conception of “waste’ besidesthe diss patory one, aconception
long present in ordinary mora language and intuition. Thisistheideaof wasteastherdatively

nonurgent expenditure of scarce resources, paradigmatically time or money.

Three, asfungible capitd has replaced land asthe chief carrier of socid vaue, waste



in this second sense has become the more important threet to the collective welfare of a
reasonable society. Nonurgent wasteissocidly harmful from apolitica libera point of view,

and is not as condrained by sdf-interest as disspatory waste is.

Four, it is possble to use the tax system, specifically a progressive cash-flow
consumption tax, to affect arevised conception of ownership modeled after alife estate form
of ownership. Under this new conception, property owners no longer have an unequivoca

right to waste; the tax system exerts agenera levy on high-end, nonurgent expenditures.

My principd a@am inthisintellectud journey isto get readersto rethink conceptions of
property ownership and in particular thewisdom and necessity of having agenerd, affirmative
right to “consume, waste, or destroy” al of what one owns. | dso am at an important but

long neglected intdllectua synthesis: the joining together of our normative theories about tax

and property.

2. TWO CONCEPTIONS OF OWNERSHIP

A. Thejus abutendi is a byproduct of an absol ute conception of property ownership
that wasitself desired - astheright to private property wasitsdf initialy desired - in large part
to prevent waste. Aristotle saw early on in the Western politicd tradition, in direct response

to Plato, that private property was needed to ensure that property be cared for properly, or



at least not wasted.* A similar movement repeated itsdlf when forms of property ownership
moved from diverse and often limited term interests, in the period of feudd tenancies, toward

absolute ownership, amove clarified by Blackstone and confirmed by Honore.

Timeis anecessary eement in these competing conceptions of ownership. Without
some sense of time, aclam of ownership means little. The child who inggsthet atoy sheis
graspingis“ming’ isright, uptoapoint. An early stepin developing aconception of property
is to establish thet thereis anything at dl that can endure through time; a necessary later step
isto address the question of for how long. Much of Anglo-American property law concerns

the question of ownership in time: what the “terms’ of various possble “edtates’ are.

The fee smple asolute is the largest possible edtate; its holder owns the property
indefinitdy. A fee ample absolute standsin contrast to alife estate, which terminates on the
death of the measuring life, typicaly belonging to the beneficid owner or user of the property.
(A life edtate is a paradigm for alimited term interest, but it is by no means the only or even
the most common one. A mortgagee or leaseholder, for two very important examples, also
hasalimited term and isthus constrained not to waste the underlying property.) Property held
under alife estate passes over to the successor or future interet, typically a“remainder,” on

the death of the measuring life.



| shall usethisvocabulary to compare and contrast two conceptions of ownership, an
absolute and alife estate one. The absolute conception, though long checked in some of its
present-oriented powers, has aso long dominated our thinking about the concept of
ownership through time® There is on the other hand no generdly invoked life estate
conception of ownership. | aim to establish that such an understanding of ownershipisin fact

an attractive one.

B. Congder the six incidents of ownership aslisted, in somewhat typica fashion, by

Pound:

(2) the jus possidendi or right of possessing;

(2) the jus prohibendi or right of excluding others,

(3) the jus disponendi or right of digposition or dienation;

(4) the jus utendi or right of using;

(5) the jusfruendi or right of enjoying the fruits or profits, and

6) the jus abutendi, or right of destroying or injuring if one likes®

These rights are a modern didtillation of ones brought down from Roman law -



dthough where, exactly, thejus abutendi came from isamatter of somedispute.” Most of the
sx rights readily extend to a life estate owner, or to any other present interest of limited
duration. A lifeestate holder can possessthe property (1), exclude othersfromit (2), dispose
of her life estate (3), use the property (4), and enjoy itsfruitsor profits (5). One can think of

these as the present-oriented rights of ownership, for they use or affect the present interest.

A fee smple absolute adds but two powersto the life estate. One is the power to
direct where the property is to go onthetermination of thelife estate: that is, ajus disponendi
(3) asto the remainder, or future, interest. Twoisthejus abutendi or right of waste (6). We
could add athird difference- theright to sell or dienatethe entire estate in fee smple absolute.
But dthough the ability to sdll the whole property is of immense practicad importance, it is
entailed in the rights set out above. One can sall what one has. A life estate owner aready
has the jus disponendi asto her lifeestate.® What shelacksistheright of disposition astothe
remainder, which, when combined with what it is that she does have, would give her aright

of disposing of the whole.

Thisdl follows from the fact that the fee Smple absolute owner owns the remainder
interest, but the life estate holder does not. The jus disponendi as to the whole and the jus
abutendi are rightsthat affect the remainder interest as well as the present one - thus one can

think of them as the future-oriented rights of ownership. Under a life estate conception of



ownership, the property holder cannot waste the property or direct where the remainder is
togo. Later, in Section 2.E, we shdl seethat it is possible to engraft a power to direct the
disposition of the remainder onto alife estate conception, tantamount to subtracting the right

to waste from an absolute conception of ownership.

C. These same ideas come into play in the language of trusts. Imagine that a
benefactor, Ann, has placed astock of valuable property into atestamentary trust, with alife
edtate to her surviving husband, Bob, remainder to her daughter Cynthia. Bob has the right

to the“fruits” or income of the trust - he has the jus fruendi - but not to theres or capitd itsdif.

To tie the trust discussion together with Pound’ s vocabulary, whet this should mean
isthat the right to capital generates the same rights as owning the remainder interest - for this
is precisely what Bob does not have; it belongsto Cynthia. Honore! describes the “right to

capitd,” which he sees as one of the incidents of “ownership,” asfollows.

The right to the capitd consstsin the power to dienate the
thing and the liberty to consume, waste or destroy thewhole
or part of it; clearly it has an important economic aspect.

The latter liberty need not be regarded as unrestricted; but a



generd provison requiring things to be conserved in the
public interest, so far as not consumed by useinthe ordinary
way, would perhaps be inconsstent with the liberd idea of

ownership.®

Honore!’ s language illuminates that a generd right to capita conggts of two more
specific rightsor powers. the* power to dienatethething,” precisdy andogousto Pound' sjus
disponendi as to the whole, and the “liberty to consume, waste or destroy the whole or part

of it,” precisely andogous to Pound' s jus abutendi.

Pound's and Honore!’ s formulations thus|ead to the same place. An absolute owner
has both afull jus disponendi and the jus abutendi, meaning that she can transfer or destroy
the capitd of thetrust, whereas alife estate owner has neither right. Honore’ s phrasing of the
right to capitd is hepful, however, because it focuses further attention on the puzzling right to
waste. Honore! notes that the liberty to * consume, waste or destroy . . . need not be regarded
as unredricted.” He dso comments that a generd provison limiting the jus abutendi by a
public interest requirement “would perhaps be incons stent with the liberd idea of ownership”
(emphasis supplied). Honore! thus sensesthat thejus abutendi stands on very different ethical
footing from the jus disponendi, and hislanguage in supporting aright to wasteistentative and

equivoca. But he puzzles over the impracticability of any “genera provision requiring things



to be conserved in the public interest, so far as not consumed by use in the ordinary way. . .

Honore doesnot dwell on thispuzzlefor long, however, because he seesan easy way
out. Inthenext wordsafter the above-quoted language, Honorel makes clear that he seesthe

jus abutendi as being fairly inconsequentid:

M ost people do not wilfully destroy permanent assets; hence
the power of dienation is the more important aspect of the
owner's right to the capital of the thing owned. This
comprises the power to dienate during life or on death, by
way of sde, mortgage, gift or other mode, to dienate part of

the thing and partidly to dienaet.°

Thisisthe predominant view of the right to waste: it’s not important, because thefact
of wadte is not important. The contemporary libertarian legd scholar Richard Epstein has
recently used much the same line of reasoning. Epgiein arguesin anaurdigic way, pointing

out, as Honore! did before him, that most people do not destroy assets:

[L]and is necessarily permanent, and the improvementsonit

generdly have an expected life beyond the present owner.



These assts will be passed on, unless we think it likely that
personsin the present will take great pleasure in destroying
what they have created. This last risk seems quite smdl . .
. . Regulatory intervention at common law has never been
concerned with people who want to destroy what they own;
rather it has been to redtrict the period of time during which

assets could betied up in trust.t

The jus abutendi thus stands as an embarrassment, to Blackstone, Honore!, Epgtein,
and to us. Blackstone condemnsit in mora terms; Honore! finesses it, because he seesthe
right to waste as an inconsequential, perhaps difficult to remove, and in any event inevitable
ancillary of the important jus disponendi; and Epstein essentialy follows suit - he sees no

problem of waste, because he denies the prevaence of it.

D. Anabsolute conception of ownership differsfrom alife estate conceptioninitsjus
disponendi as to the remainder and itsjus abutendi. The latter is an unattractive fegture of a
socia property regime. The attraction of an absolute conception can thus be expected to lie

in its unfettered jus disponendi.

Thereareindeed good collective reasonsfor having afull jusdisponendi, lyinginwhat
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Honore saw as*“theeconomic aspect.” Aseconomistssinceat least Adam Smith havenoted,
the right to dienate property isefficient. Therearetwo aspectsto thisgreater efficiency. The
fird is dlocative or asset-specific. Free dienability furthers the flow of resources to their
highest and best useand users. Under limited term interests, however, sdling ishazardousand
complicated and s0 less sdling occurs: imagine purchasing a life estate from its holder and
wondering about the condition of hishedth, centraly revant to the vaue of theterm interest.

Thisde facto regtraint on trade is more or less per se inefficient.

The second aspect of thegreater efficiency of afull jus disponendi involvestime. As
Harold Demsetz noted in an oft-cited 1967 article, a property owner who owns property
indefinitely will optimally maximizeits value over and in time, rather than exploit it for short
term gain? If afamer only owned land until her death, in contrast, she would have a
perverse incentive to maximize its produce over the course of her lifetime aone, ignoring
longer term provision for the quaity of the soil and so forth. This sets the tragedy of the
commons in tempora terms. the absence of absolute private property rights can lead to a
destructive tyranny of the present. Granting the farmer ajus disponendi as to the whole not
only dlows her to sdl the farm more reedily (alocative efficiency), it dso gives her the right
incentive to carefor the property used in the best way, even if thisway entails some near term

sense of redraint (tempora efficiency).
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The tempord efficiency of thejus disponendi takes into account ahuman tendency to
be concerned with one's hers - to have what David Hume described as “confined
generosity.”® With the brilliant smplicity of free market mechanisms, this intergenerationd
dtruismneed not be complete or even especidly pervasive. If aparticular farm owner cared
only about her own or her own generation’s consumption, for example, the optima path for
her to follow would be to sdll the farm to someone prepared to optimize over time. Even if
she did not vaue the remainder for itself, aslong as she could sdll the entire estate she could
do so to someone ese who did vaue the remainder - and so indirectly act for the long term.
The spendthrift farmer would receive the greater value generated by someone se's
intergenerationd dtruism, and gill get to maximize her own lifetime pleasure. The generd
effect of optimizing over time thus depends on some, but not total, concern for future

generations, plus free dienability. 4

The movement towards an unfettered jus disponendi - as, indeed, the movement

towards private property itsdlf - wasthereforeantiwaste. “Waste’ inthe classcd legd sense

was precisaly concerned with tempord inefficiency. Absent effective monitoring mechanisms,
limited term owners could be expected to try to favor the present over the future by wasting
the property. An dtractive solution to the problem of waste was to move to an absolute

conception of ownership, jus abutendi and al, and trust in the basic rationd sdf interest of
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human nature to prevent the fact of waste. By giving owners an absolute right of diposition,

the law curtailed any compelling reason to exercise the concomitant right to waste.

E. Isit possbleto start with alife estate, add in the attractive festures of afee smple
absolute, but stop short of granting ajus abutendi? It turns out that by granting a life estate

three doctrind mechaniams, al widdy used in modern trust practice, we get closeto just this

god.

One, we can give the life estate holder broad manageria powers over the specific
assets of thetrugt. Thisis akin to making Bob the trustee of Ann's testamentary trugt, asis
in fact common for surviving spouses.  This firs modification dedls with the problem of
dlocative or asst-specific inefficiency. Suppose the trust corpus consisted of afarm. Bob
doesn’t know much about farming and has little interest in learning. Under modern trust
practice, Bob, as trustee, could sdll the farm and reinvest its value in whatever he deems
appropriate: amix of stocks and bonds, say. Bob is limited by fiduciary duty to invest in a
waly that doesn't “cheat” ontheremainder interest - he couldn’t buy exclusively “junk bonds,”
for example, risking principa to increaseinterest, arule tha actudly implements an antiwaste
norm.”> But Bob is free to make broad decisions over the best dlocation of resources,
provided that he acts with some solicitude for the future - that he respectsthe absence of his

right to waste, thet is.
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Two, we can give the life estate holder limited powers of invasion into the corpus or
principal of thetrust. Onceagain, current trust law and practi ce sanctionsjust such devices.!®
Rights to get a vaue otherwise belonging to the remainder would be limited to certain
specified purposes, like the reasonable needs of health, education, support, or maintenance
of the income beneficiary. The limited power to invade corpus can be seen as a refinement
of what is meant by “wast€’: using the trust resfor serious medica needsisnot necessarily an
exercise of thejus abutendi, as opposed to utendi. Spdlling out in greater detail thetermsand
conditions of the power of invasion would lead into acongderation of objective urgency: one
would have to somehow come to distinguish needs from wants and so forth, topics | shdl

touch on only briefly here.

Three, we can add a “power of appointment” to the life estate!” A power of
appointment gives its holder the right to designate the heirs- asort of jus disponendi asto the
remainder. The right of digpogtion isv't unlimited, however, for thereis no effective way to
sl or transfer the remainder in the present tense - a person holding alife estate with apower
of gppointment is congtrained to maintain the exisence of aremainder. The power isonly a
testamentary one. Such powers of appointment are often used, in practice, to preserve
flexibility as to where the remainder passes on the life estate holder’ s death. If Ann ingsted

on the remainder going to her children, but |eft the terms, proportions, and conditions up to

14



Bob, thiswould be a*“limited” power of gppointment; if the power were fully open, it would
be a“generd” one. The power of gppointment alows Bob to make prudent decisions about
the varying needs of the children at alater date than Ann’sdesth, while giving Ann assurance,
at the moment of trust creetion, that Bob will not squander the entire trust on his own sdfish
wants. It thus addresses some of the concerns over tempora inefficiency, while

accommodating a human desire to choose or direct one's own heirs.

Consider now what Bob has. Hehasalife estate with full manageria powersto direct
the sde and investment of the trust res; he can enjoy the “fruits’ or income of thetrust and he
aso has a limited power to invade corpus for urgent persona needs; he has a power of
gppointment to direct where the remainder is to go on his death. This dl moves usto a
conception of a property owner as agenerd fiduciary asto part of his property - the capita
part. Bob has the use of the property during his life and most of the other rights of full
ownership. He can usethe capital and thus deplete the remainder for urgent needs. What he
does not have - just about dl that he does not now have - is the jus abutendi. He cannot
waste the property. While he retains the power to direct where the remainder is to go, he
must reasonably insure that there is a remainder to go somewhere, absent extraordinary

circumstances.

These collective powers are what | mean as the life estate conception of ownership.
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They congst of dl of the rights of the absol ute conception save thejus abutendi; thelife estate
holder cannot “ consume, waste or destroy” dl of “his’ property, because he is congtrained
to leave aremainder. Later we will come to see that a properly designed tax system can

make just such a conception of ownership practicable.

3. WASTE

A. | have argued that in the evolution of the common law of property, an absolute
conception of ownership with an unfettered jus disponendi appeared to be a better congtraint
on tempora inefficiency or waste than any direct legd redtriction on the jus abutendi. This

becomes more evident when one considers the historica problems with laws againg waste.

The common law doctrine of waste - more properly a doctrine againg waste -
concerns the tempordly inefficient Stuation of a present owner’s neglecting the interests of
some future owner.*® The doctrine can only comeinto play under alife estate or other limited
term interest where there is a Specific, named future interest to assert it. A life estate holder
isconstrained not to - whereas an absol ute holder has an unequivocd right to - commit waste,
Under theancient and particular legal doctrine of waste, however, only certain formsof future
interest holders could assert theright.*® Other limitations plagued the doctrine, asthelaw was

unable or unwilling to engagein frequent, particular disputes between “ neighborsintime’ over
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the proper management of property. The legd literature for example draws digtinctions
between “permissve’ and “affirmative’ waste, that tend to turn ontheform of wasteful action
taken.?° These digtinctions are not germane to an objective, reasonable socid interest in
waste. Nor, for that matter, and relatedly, arethey of much interest to future interest holders:
a person inheriting a dilgpidated farm is apt to be unconcerned with whether or not acts of

omission or commission have led to its gate.

The common law againgt waste was asset-specific, nearly exclusively concerned with
land. The generd matter of squandering wedth could in theory be met with a more generd
law againgt waste, one that would gpply without a specific party in interest to assert it. But
herein lay arub. A generd socid doctrine of waste was virtudly incomprehensible to
Blackstone and his peers. Blackstone clearly thought it was a mora problem to waste

property. “Thoughthewasteis undoubtedly damnum,” Blackstone wrote, referring to waste

that a fee smple absolute holder might commit, “it is damnum absgue injuria”® - a moral
wrong without legal redress. Honore! likewise had paused over the practicaities of agenera
law againgt waste. Society was thus prepared to concede an unlimited jus abutendi both
because it consdered the factual problem of waste limited and any direct theoretical solution

to it impracticable.

B. Itistimeto mark more clearly a distinction between two conceptions of waste.
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One is the idea of waste as dissipation: the pure loss of vaue, with none but some possibly
perverse - to an Anglo-American at least - pleasurein theloss. Think of letting the farm go
to seed or burning down the house. Such “ dissipatory” waste represents no tangible good to

anyone; the value disappears into the ether.

Thelegd and property scholarswho have discussed waste - and tolerated the general
right to it - have meant it in this dissipatory sense. Blackstone first defines waste in Book |1

of his Commentaries as follows:

Waste, vastum, is a spoil or destruction in houses, gardens,
trees or other corpored hereditaments, to the disherison of
himthat hath the remainder or reversonin fee-smpleor fee-

tail.#

When Blackstone picks up the topic of waste again in Book 111, deding with red
property, he first mentions that waste is “destruction in lands and tenements’ and goes on to

daborate:

[W]aste is a spoil and destruction of the estate, either in
houses, woods, or lands; by demalishing not the temporary

profits only, but the very substance of the thing; thereby

18



rendering it wild and desolate; which the common law

expresses very significantly by theword vasum . . .2

The focus on dissipatory waste led lega scholars to conclude that the problem of wasteisa
sdf-limiting one, a least once absolute ownership was established.  Why would anyone
literaly throw value away? It is not necessarily o - the fact that disspatory waste is not
common in our culture is more a matter of socid and economic inditutions, including,
importantly, custom and mores, than any kind of necessity - but we can nonetheless concur

with Honore’ s view that “most people do not wilfully destroy permanent assets.”

A second conception of waste, however, refersto nonurgent, frivolous, or excessive
consumption- poor choices of how to spend timeor value.*  Such nonurgent waste does not
destroy property but rather movesit into other hands - think of sdlling the farm for a sack of
beans. Wemight therefore expect that acapitalist society be more concerned with dissipatory
than with nonurgent waste, and would even use different terms for the two; this might indeed
explain the law’ s exclusive concernwith the former conception of waste. 'Y et ordinary mora
discourse and etymologica senses of the word “waste’ from midevd times down forward
have not drawn this sharp digtinction.?®> The two senses often blend together in ordinary
discourse; we talk of foolish choices of how to spend vaue asif the spendthrift were indeed

“throwing money away.” Whereas dissipatory waste might be seen as only a metaphor for

19



nonurgent waste - foolishly spending money is like throwing it away - the two senses have

become much more closdly linked than that. 8

| wish to be clear about what is intended from these matters of definition. Legd
theory invariably refers to disspatory waste. Life estate holders, tenants, mortgagees and
others have legd duties not to waste specific assetsin this disspatory sense. But disspatory
wasteisrarein practice, condtrained in large part by an absol ute conception of ownership and
sf-interest. Only if onewould rather destroy athing than sdll it and consumeits vaue would
an absolute owner willingly commit dissipatory waste. Nonurgent waste, however, presents
much different challenges and concerns. Most importantly, the very absolute conception of
ownership that makes dissipatory waste less likely makes nonurgent waste more so. If one
can do whatever she wants with “her” property, than many individuas will indeed be
irresgtibly tempted to spend it dl on their own wants, however nonurgent these be from a
collective perspective. 1n sum, the two conceptions of waste are connected because each is
enabled de jure by the jus abutendi. But the two conceptions stand gpart because the right
to wasteisdefacto rarerelative to disspatory waste, but not rare relative to nonurgent waste.

People most certainly do “consume, waste or destroy” dl or large portions of their capitd.

Ultimatdy, theargument for bringing thissecond conception of wasteintothelegd and

philosophicad analyses of property rights is a normative, not an anadytic one. | believe that

20



ordinary mord discourseisright when it comes to “waste’: a reasonable society should be
concerned with nonurgent waste. We aso can and should develop lega condtraints againgt
it. Thisisnot a matter of definitions. The argument mugt rise or fdl on the strength of the

normetive concerns motivating it, as st out in the balance of this essay.

C. The conception of waste as nonurgent expenditure relates to a philosophic
vocabulary devel oped by Thomas Scanlon and used in arelated fashion by John Rawls?” To
a thorough-going utilitarian, value is smply and gtrictly a matter of subjective preferences,
perhaps corrected for factud errors. Comprehensive ethicd utilitarians have little use for a

conception of waste as nonurgent consumption; one man’s waste is another’ s need.?®

Scanlon points out that in ordinary mora discourse, however, we do not act like
simple hedonic utilitarians: we do not, that is, accept at face value a person’s subjective
satement of worth. Rather, we make resource to some objective measure of inter-persona
vaue, which Scanlon calls “urgency.” We dassfy different sorts of desires: preferences for
medica expenditures, for example, strike us as more urgent - up to at least a fairly high
quantum - than preferencesfor different typesof gourmet cuisines, regardless of thesubjective
intengty of the preference in the soul of its holder. Scanlon does not mean “ objective’ here
to relate to some foundationd truth claim; he means merely to get outside of the language of

subjective preferences and hedonic utility. He explicitly leaves open the grounding for the
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objectivity - either in some “naturaist” or “conventiond” understanding.?

Rawls uses a smilar understanding of objective vaues to develop the important
coneept of “primary goods,” which stands at the core of his socia contractarian response to

utilitarianiam:

Thethought behind the introduction of primary goods is to
find a practicable public basis of interpersona comparisons
based on objective features of citizens socid circumstances
open to view, al this given the background of reasonable

plurdism.*

There is no reason to engage here in any complex project of politica philosophic taxonomy.
We need not specify precisely what goods are or are not “urgent.” The ultimate practical
indantiation of alaw againgt wastein thetax system can - and | believe should - rest on rather
crude classfications of urgency, turning more on the level or degree of private use than on the
kind. Scanlon after dl begs off the task of defining what, exactly, is “urgent,” and Rawls
amilarly leaves the precise content of primary goodsto be spelled out by othersacting within

fair epistemic procedures.

The important point is that we have a way to - and do - tak about things in a
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vocabulary of urgency. Thisisboth a matter of kind and of degree. We see some goods -
food, clothing, minima shelter and medical supplies, education - asbeing basic and essentidl.
Others we see as lessimportant, and even - at some quantum or point - not urgent at al. We
have long used the word “waste” in ordinary mora discourseto get at thislatter category. It
isawaste, say, to pend money on alesser urgent need while allowing more pressing matters
to wait, or to buy one more luxury car or fur coat when one has garages and closets full

enough asis.

D. A third conception of waste involves nonuse - the failure beneficidly to useone's
time, talents, or resources. This conception of waste is especidly sdient in regard to human
capitd, anincreasngly important repository of value: amind isaterriblething to waste, asthe

saying goes.

| do not heredraw on thisideaof wasteasnonuse. Thenonuse of amateria resource
is congrained in much the sameway as disspatory wagteis, namely by itsbeing sdf-harming.
Consider money. Burning cash or stashing it under on€' s mattress are both salf-harming acts;
spending it dl on agrand binge, in acts of nonurgent waste, may not be. Thisis the essence
of the socid, objective problem with nonurgent waste: one cannot count on theinvisible hand
of subjective sdlf-interested action to serve the collective good, as one plausibly can, on

balance, when it comesto the dissipation or nonuse of potentialy productive physica assets
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or money. The subjective and reasonable objective interests diverge when it comes to

nonurgent waste.

Insofar as human capita is concerned, adoctrine againgt wasteful nonuse would aso
push the theory to violate norms of political liberty. Taken to a certain limit, after al, an
antiwaste norm becomes awedth-maximizing one: any fallureto optimize vaueisawade, in
some sense. But it is important not to push the theory this far. In particular as to human
capita, compelling an individua to devote her taents to the accumulation of socid vaue sats

materia wedth asakind of summum bonum and is an illegitimate intruson of the Sate into

individud pursuitsof different comprehensive conceptionsof thegood. (Thisisnot to say that
some requirement that able-bodied adult citizensmust work if & &l possible asacondition of
recaiving state support - workfare, in short - isillegitimate; | express no opinion here on this
difficult set of questions®) But once anindividua hasexercised her taentsinasocia market,
and has received money or some other carrier of socid vaue in recompensg, it iswithin the
legitimate powers of society to determinewnhat it is she can or cannot do with her property or,
equivaently, what of the materid is“her” property inthefirstingtance. A doctrine againg the

nonurgent use of sociad resources doesthis, aspart of the socia delineation of property rights.

E. The chief repository of property value has moved since the eighteenth century

fromred to intangible property, paradigmatically money. The capita stock writ largeisnow
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the most important carrier of socia vaue, at least putting aside human capitd, which presents
itsown digtinct difficultiesaluded to above. The concernwith disspatory waste hasremained
subdued - people don't generdly burn money any more than they destroy land. But asocid
concernwith nonurgent waste has, or should have, increased. People do waste money, even

asthey do not generdly misuse land, in this nonurgent sense.

There have been periodic atempts throughout Anglo-American history to curb
excessive luxury spending by so-caled sumptuary taxes and laws® These laws have been
specific onesthat facethe problemsof identifying particular offensvegoods, item by item; they
do not address the more generd problem of nonurgent expenditure. Such sumptuary laws

have invariably failed and been repealed.

It istherefore not surprising that, with an affirmativejus abutendi and without effective
legal sanctions againgt nonurgent waste, wefind mora condemnationsagaing luxuriousliving
and excessve consumption, asin the writings of Smith, Hume, and Benjamin Franklin in the
eighteenth century, and Thorstein Veblen in the ningteenth.*®* A concern with opposing
excessve consumption is understandable and pragmatic. Since savings is nonconsumption,
society can only have a capita stock if someof itsmembersdo not consumeadl that they can.
In particular, there has to be some way to keep the rich from spending dl that they might on

themsdlves - from not wasting “their” capitd.
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There is reason to believe that culturd vaues have hdped matters in capitaist
democracies. Keynes, in a passage cited with approvad by Rawls, saw that a frugd
aristocracy was criticad to England’s power and success throughout the nineteenth century.

In Rawls stext:

Keynes remarks, for example, that the immense
accumulaions of capita built up before the First World War
could never have come about in a society in which wedth
was equaly divided. Society in the nineteenth century, he
says, was aranged S0 as to place the increased income in
the hands of those least likely to consumeit. The new rich
were not brought up to large expenditures and preferred to
the enjoyments of immediate consumption the power which

invesment gave3*

Rawlsistroubled by thisstate of affairs, understandably enough, athough he doesnot
deny the facts of the matter. Thisisaswewould expect of apoliticd libera theorist - at least

one who has not seen the possibilities of agenerd socid law againgt waste. Rawls proceeds:

If the rich had spent their new wesalth on themselves, such a
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regime would have been rgected as intolerable. Certainly
there are more efficient and just ways of raisng the leve of
well-being and culture than that Keynes describes. Itisonly
in specid circumgtances, including the frugdity of the
cpitdigt class as opposed to the sdf-indulgence of the
arigtocracy, that a society should obtaininvestment fundsby
endowing the rich with more than they fed they can decently

spend on themsalves.®

Rawls here sees the “frugdlity of the capitalist class’ asafortuity. Heisreuctant to grant the
“rich more than they can decently spend on themselves’ out of the obvious fear that this
frugdity will soon turninto the* salf-indulgence of thearistocracy.” These comments presume
ajus abutendi - the absence of alaw againgt waste. Such alaw would and will ensure that

the capitdist dlassremain frugd.

Thisis thus a centrd paradox of capitalist society. The common law of property
grants absolute ownership, in part to giveindividuastheincentive to amass and care for large
stores of cagpita, which inturn servethe collective good. But in giving individudsthis absolute
power, society has dso given the wedthy the right to waste that capita, which would not

generdly serve the public good. The result is a ddicate and fragile balance. Society must
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continue to hopefor thefrugality and not the salf-indulgence of itsaffluent members, with none
but the tools of mora approbation to help redize the hope. How might areasonable society
better encourage the accumulation of capital on the one hand while discouraging its waste on
the other? Society can respond with agenerd law againgt waste by using thetax system. But

fird let us canvass why thistask is so important.

4. THE POLITICAL LIBERAL PROBLEMS OF WASTE

A. Wadte in both its disspatory and nonurgent senses has been frowned on
throughout Anglo-American hitory. But what, exactly, iswrong with waste from a politica

or mord point of view?

On the one hand, there is something obvious and irreducible in ordinary moral
discourse' s condemnation of waste - everybody knowsthat wasteisbad, thisisinfact largely
what the word means. But in moving this ordinary mord indgght into legd and politica
contexts, we encounter certain conceptud difficulties. On closer ingpection, however, many
of these difficulties turn out to be artifacts of the way we have grown accustomed to thinking

about property rights.

If we begin with the premise that private property is absolute, there seems to be

nothing paliticaly wrong with waste in either of its senses. Indeed, it is the very question -
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What's wrong with waste? - that seems odd. Waste might be a bad thing, of course -
prudence counsdsagaing it, and wetry to dissuade our friends and loved onesfrom engaging
init - but it would, ultimately, be none of our officid public business. A socid concern with
waste would be meddiesome, paternaigtic, envious. It’syour property, after dl, and you can
do whatever you want with it, “without being impeachable or accountable for it to anyone,”

as Blackstone had put it.

But why should we begin with the premise that the private-ness of property is
absolute? Thisonly begs dl of the most important questions. It isafter dl part of the task of
areasonable society to come up with fair conceptions of property rightsin the first instance.
Indeed, a compelling argument for the absol uteness of private property isthat thisiswedth-
maximizing or - in my preferred vocabulary - antiwaste. The “absoluteness’ of private
property derivesitsjustice from other, independent god s - the socid, collective good judtifies

and grounds the private right, not vice versa

We have grown accustomed to acertain priority of thought in thinking about property.
We first determine what property is private, up-front. Then - and only then - we fed
compelled by conceptionsof liberty toleave private partiesalone, at |east absent some strong,
over-riding public interest. We must in these lights firg judtify specific, particular socid

intrusions or limitations on property, for these forever threaten to be “takings’ of private
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property, as opposed to refinements of what private property means in the first place, or
society’s enforcing the terms of its tacit agreement that property can only stay private,

provided, say, that it is not wasted.*®

We do not have to decide matters this way. We can change the time at which
decisons over what is public and private are made - we can effect afundamenta shift in the
timing of our thinking of property. Rather than decide up-front what is private, we can hold
back and keep our judgmentsin abeyance until the moment of ultimate private preclusive use.
Here the pardld to environmenta regulation or common law nuisanceis strong: the law has
long imposed reasonable restrictions on the use of nomindly private property in the name of
the grester public good. We can understand these redtrictions as holding that the property
ceases to be private - or therights of the private owner are no longer “absolute’ - when, as,
and if aproscribed use is attempted. Inthislight, curtailing the right to waste istantamount to
maintaining that the nonurgent waste of capita isaharmful public use: squandering money on
baublesislikefaling to replenish the soil, or polluting waterways. It isonly a the moment of
the attempted conversion of capitd into private preclusive use that we can distinguish between

utendi et abutendi, use and abuse. Unitil then, we can view one's clam on “private’ wedlth,

accumulated from work or savings, provisondly, as held in akind of trugt, part public, part

private.
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Having seen that the question of what’ swrong with waste cannot be finessed fromthe
start - we do not lack the right or ability to ask it - we need to get a better handle on whet is
indeed wrong with wagte in its nonurgent sense. There are at least four problems that a

reasonable, plurdigt, politica liberal society might see with such waste.

B. One, nonurgent waste distorts the alocation of resources. Capitd is directed
towards the socid production of less important goods, viewed objectively. Now someone
might object at this point that consumption per seisgood - and S0 it is, as Keynes, among
others, taught us>’ But savingsis good, too. And savingsis nonconsumption. All wedthis
ether spent, which spending we can call consumption, or not, which nonspending we can call
savings. Once we have made a socid determination over the appropriate socia level of
capital - as economists and political theorists constantly press us to do - we have,

axiométicaly, made a decison about the gppropriate socid level of nonconsumption.

Thisway of putting the matter underscores thet there is a posterior questionof what
nonconsumption we want.  All consumption stimulates the economy, but we need some
nonconsumptionaswell. We might reasonably conclude that the consumption of sports cars
and fur coats is less important a stimulation than, say, the manufacture of middle-class coats
and cars, conversely, we might conclude that the best consumption not to happen in order to

fund the common capita stock is the consumption of the wedlthy, and not that of the lower
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economic classes. A revised conception of property would look to the distribution of goods
and resources in the consumption or use “space” of socid resources, to employ a metaphor

used by Amartya Sen and others.®

One might also object a thispoint that asocia determination over thereative urgency
of consumer expendituresis mordidgtic. Thisvocabulary, however, turns out to be unhelpful
and misplaced, especidly when the tax system is put into play - as modern life has definitely
put it. Decisons over what, whom, and when to tax are unavoidably mora. This does not
mean that we should invoke particular comprehensive mord doctrines, such as the religious
ones that have typically condemned luxurious living in the past; indeed, the generd norms of
politicd liberdism preclude us fromdoing precisdy that.*® But we cannot escape the fact of
the matter that decisons over the boundaries of private property are mora ones, and tax is

the principa socid instrument for marking these boundaries.

Anincometax maps up with an aosolute conception in thetiming of itsdecisons over
ownership.  The mord judgments involved in setting tax rates under the current income tax
sructure occur up-front, by and large, as money is earned, rather than on the back-end, as
money is used. This choice of timing does not make these decisions any more or less
“mordidic” - they smply involve mord judgments of entitlement based on work and savings.

| believe that thisis mistaken. In any event it isarbitrary. An income tax makes judgments
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about how much an individua ought to share with the public - on what is privateand what is
public - based on in-flows. A more senghbletax system, | shdl argue, makes such decisons
at thetime of use or spending. But the structure of the argument - its inherent “moraism” -

need not be fundamentaly different.°

There is dso some reason to believe that the rich are too few, and spend too little,
serioudy to affect the distribution of resources. A thorough-going consequentialism would
look askance & this first argument againgt waste as nonurgent consumption. The
contemporary economic historian Stanley Lebergott makes this argument,** and there are
farly compelling reasons to believe that, in the aggregate, it is correct as a description of the
datus quo. There are nonetheless severa reasons that a concern about the allocation of

resourcesisnot idle.

A mgor reason according to L ebergott that thewedlthy do not Sgnificantly distort the
alocation of resources by their consumptionis that they save agreat ded - both in terms of
a percentage of their available wedth and in terms of the aggregate capitad stock. Buit this
savings behavior of the wedlthy is a good thing, and one that a reasonable society will want
to preserve. It is not so much that therich do or do not distort the alocation of resources as
that they could, under an absolute conception of ownership with its right to waste. A

reasonable society will want to take steps to ensure that its wedthiest citizens not suddenly
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diggorge dl of their wedth and engage in high-end consumption - thet they do nat, that is,

exercise aright to waste.

There are a'so some reasons to fear that inequalities of wedlth are growing worse,
more acute, with a least the possibility of grester disparitiesin spending leading to a greater
digtortionin the alocation of resources than any we have yet witnessed. Thereisthusreason
to fear that asocial consensus againgt high-end consumption and in favor of thrift and inter-
generationd dtruismiis - or could be - bresking down.** These gloomy predictions may not
cometrue: historic fears of outbreaks of “luxury fever” have generdly not cometo pass. But

areasonable society will want to stand its guard againg the very possibility.

C. The second problem with waste isthat it depletes the capital ock. Thispointis
of course connected to the fird - al four arguments againgt nonurgent waste are integrally
connected. The capital stock can be seen as a public good - it helps the entire society, in a
nonrival, nonexdusive fashion.*® Capital hasimportant intergenerationd effects, which isthe
way that Rawlsand other palitica theorists have tended to view the matter. But thereismore
to it than that. Capitd dso keegps down interest rates, which under typical economic
conditions inures to the benefits of laborers, students, and middle-class consumers. A
reasonable society will want to have some capita stock, which means, necessarily, that it must

have some nonconsumption.



This second point againgt nonurgent waste is thus the flip-side of thefirst. Spending
by the rich might be relatively frowned on because it directly distorts the dlocation of
resources. But it dso, a the same time, represents the failure to not-consume - a failure to
save - that affects the body palitic through its impact on the common pool of capital. A
revised conception of ownership would hold that those fortunate few who can produce more
than they can prudently use on their own needs have an obligation to save for others - either
directly, on their own, or in the form of paying atoll to society for their greater, and less
urgent, private expenditures. That toll is the price for waste or nonurgent consumption. It

shdll be collected by the tax system.

D. Three, nonurgent waste, by stipulation, lacks urgency in Scanlon’s vocabulary.
Inand of itsdf, this might be of no concern to the state. Thereisno reason to care about the
urgency of private actions, as a general maiter; liberalism gives us the freedom to make our
own even foolish choices with what to do with our lives. But modern sates have very large
tax requirements. Since society must tax something, it is perfectly reasonable to look to the

least urgent expenditures to bear the greatest weight.

Thismay, again, drike some asilliberd. But this objection is smply ahabit of mind.
Looking to the relative urgency of consumption is no less libera, and considerably more

sengble, than looking to the reletive “entitlement” of earnings as ametric for deciding on the
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appropriate degrees of progressvity in the tax sysem. Indeed, many of the arguments
typicaly made a the moment of earnings sound in conceptions of urgency - “equa sacrifice”’
or “diminishing margind utility of money income” for two quick examples® These matters

are better raised at the moment of ultimate spending.

E. Four, and findly, nonurgent expenditure incites envy and, left unchecked, can
represent an offense to the important primary good of the social bases of self-respect.
Excessve spending by the wedlthy raises the cost of “gppearing in public without shame,” as
Adam Smith put the matter.* High-end consumption vaidates asystem of vauesthat hasthe
rich and powerful set the tone for society - it shows material goodsto be akind of summum

bonum.

A reasonable politica liberd society cannot take a stand on whether or not the
acquisition and public display of materia goods represents part of the best conception of the
good. But apolitica liberd theory will dso not be neutrd asto its effects on conceptions of
the good, and in particular it cannot ignore the effectsthat some behaviorshave on al or most
members of society. The problem with nonurgent waste in this light is that it sets a vadue
system that is unattainable for most, who cannot afford waste in any of its senses, and
trividizes their own accomplishments. If we dlow luxuriesto set the measure of success, we

let disgppointment and alack of self-respect run rampant throughout society.
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The generd argument againgt nonurgent waste, and the particular tax system proposa
that implements it, extend beyond what Veblen referred to as “ congpicuous consumption.”
Public displays of wedth, againgt which sumptuary laws have been enacted in the past, do
indeed pose digtinct harms from less conspicuous forms of high-end consumption.
Nonetheless, the case againgt nonurgent waste is cumulative, and the harms in terms of
resource alocation, depletion of the capital stock, and inurgency extend beyond the more
particular case of the ogtentatious display of wedth. Further, thereisasocid harmin knowing
that private wealth can buy better goods, however removed from socia view these may be.

These harms plausibly go to the socia bases of sdlf respect aswell.

These concerns with nonurgent expenditure are not narrowly consequentia ones. In
particular, they do not turn on the size of the capital stock per se. The generd law againgt
waste effected through the tax system is actudly agnostic as to the overal level of socid
capital accumulation; the greater concerniswith what personsin society ought to be doing the
socid saving. Holdingtheleve of the aggregate capital stock constant, if wedlow thewedlthy
to deplete this stock by their high-end consumption, then we must expect the less wedlthy
classesto save more. The question is not one of how much savings, but of from where the
savings should come. The answer given by the generd approach outlined hereisthat itisthe

wesdlthy who should be held accountable for society’s capital stock needs.
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5. TAX ASA GENERAL LAW AGAINST WASTE

A. The modern legd attitude towards alaw againgt waste, from Blackstone through
Honore! and Epstein, has revolved around two thoughts: one, that alibera society does not
need such a law because the problem of waste is self-limiting, and, two, that it would be
impossibly difficult to desgn such alaw in any event. The firgt prong of this view collgpses
once we move the problem from dissipatory to nonurgent waste. Nonurgent waste is not
nearly as sdf-limiting as disspatory waste, and, especially as property has moved towards
intangible, fungible capita, poses potentially severe problems to a reasonable society. We

must face head on the practical question not faced by the earlier view.

Here we face another puzzle of property theory. Legal and political theory of
property, at least sSince John Stuart Mill, hasrarely taken on questions of the tax system, with
the limited exception of libertarian arguments againgt tax intoto. Thisis no doubt dueinno
andl pat to the dizzying complexity of modern tax systems. But the neglect, while
understandable, cannot be excused. Tax islarge and coercive. It has far more of asay in
what is*“ public” and what “ private’ than any lawsregarding regulatory takingsor rent control,
say. Taxisfundamentaly connected to our conceptionsof property, whether welikeit or not.
It dso turns out that a readily available tax system provides a rather smple mechanism for

effecting a generd law of wadte.
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B. This is not the occasion to get too technica. | have written extensively on
consumption taxes esawhere, drawing on a literature begun in modern times by Nicholas
Kador and carried on by many economigts and legd academics. | shdl only sketch ideas

here?’

Suppose that we adopted a postpaid consumption tax and a progressive rate
dructure. This is andogous to proposas actualy advanced in the United States and
elsawhere, of which thereareimportant precursorsin the scholarly literature®® My preferred
planwould make some modifications, particularly in the treatment of debt and in the abolition
of theestatetax. It thuscalsfor aprogressive consumption-without-estatetax. Thiscallsfor

some amplification.

A pogtpaid consumptiontax differsfromanincometax principaly inalowing unlimited

deductions for savings. Under the cdebrated Haig-Simons definition, smplified:

Income equa's Consumption plus Savings.*®

Thisis no more than an accounting identity or tautology; it tells us smply enough that
al money (Income) is either spent (Consumption) or not (Savings). Rearranging terms, we

see that:
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Consumption equas Income minus Savings.

Any tax sysem that sysematicaly exempts savings is a consumption tax. Thisis
because savingsis nonconsumtion; consumption, nonsavings. Tax dl but savingsand wetax

consumption, al consumption, and only consumption.

The proposal for a consistent consumption tax is not, in fact, a mgor doctrina
departure from the status quo; current law already exempts most forms of savings® To

implement a more consistent consumption tax, we need take only three mgjor steps:

C Allow unlimited deductions for contributions to savings accounts,
suchasqudified pensgon plansunder current tax law, whilecontinuing

to tax withdrawals from such accounts;

C Include net borrowing as taxable “income’; and

C Reped the gift and edtate tax.

That'sit. Taxpayerswould list dl of their sources of income and borrowing on atax
form, much like the dreaded 1040 now filled out every April 15 in the United States. They
would then subtract any amounts contributed into their savingsaccounts, which | shdl cdl here

- to make points clearer - “Trust Accounts.” Taxpayers then add in any withdrawas from
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their Trust Accounts. Following the basic logic of the Haig-Simons definition, these smple

steps isolate out money available for and in fact used on consumption for tax.

C. Let us cdl this plan the Modest Proposd. It includes al cash available for

spending as Income, and then subtracts out net Savings to arrive at actua Consumption.

For those not familiar with tax policy, the Modest Proposal may sound strange. Itis
not. To understand it better, compare it to a sdes tax, the most commonly thought of form
of postpaid consumption tax. The Modest Proposal isin essence aprogressive national sales
tax. Under asdestax, savings are not taxed. Withdrawas from a savings account used to
fund current consumption are taxed. So, too, borrowing used to fund consumption is taxed.
When you buy store goods on a credit card, you don’t get out of paying the sdes tax on
account of the fact that you are spending someone ese's money. On the other hand,
borrowing used to fund savingsisnot taxed. Under aconsistent sdestax, thereisaso no tax
on gifts or bequests - heirs are taxed, just like anyone ese, when and as they spend their

money in commercid transactions.

All of these pointsobtain aswell under the Modest Proposal. Money contributed into
Trust Accountswould not yet have been taxed, and would thushave no tax “basis”™! These

accounts would be treated just ascurrent U.S. law trests qudified pension plansor individua
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retirement accounts (IRAS), only without any contribution limits. Under the Modest Proposd,
these amounts could be transferred at any time, on life or on death, without tax. Such
transfers maintain value in the common stock of socia resources and so do no harm, in and
of themselves, to the reasonabl e society - they do not waste capital. The heir would take her
part of the Trust Account with no basis. She would be taxed, when, if, and as she withdrew
money and consumed it, dl under aprogressiverate schedule. It isthe spending by the heir -

and not her mere receipt of capital - that warrants the collection of the public’s share.

The Modest Proposal restsonthesimple, consistent principle of taxing people asthey
spend, not asthey earn or save. The tax rate depends on the genera leve of spending. All
this fits into a revised conception of ownership, one shorn of the right to waste. Aslong as
a wedlthholder does not deplete “her” capitd, she is preserving a remainder and so is not
engaging inwade. If, when, and as she spends, questionsarise. At thispoint, thetax system

implements agenera law againgt waste by its progressive levy on expenditures.

D. Tobesure, thisisnot a precise matter - the law againgt waste effected through
the Modest Proposal is not as Draconian as the actual, particular doctrine of waste that
obtained in Blackstone s time. But this particular and ad hoc doctrine proved limited and
unattractive for a variety of reasons, including that the severity of its pendties - among them

forfeiture of the property plus potential treble damages® - made courtsreluctant to trigger it.
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The Modest Proposadl more smply exerts a greater “toll” in the form of a tax for the less
urgent use of property. It doesnot confiscate, in part becauseit is necessary, asunder all redl
world tax systems, to make reasonable concessions to private incentives. But the Modest
Proposal in fact represents a far more congstent, pervasive law againg waste than any we

have ever had or even imagined possible.

A different socid logic obtains under a postpaid consumption tax than under an
incometax. Taxesfal on spenders, not workersor savers. Therates can thus both be higher
and society can continueto differentiate among levels of thewedthy, without fear of any direct
deterrent faling onwork or savings.> Thereisno need to be precise here; mineis not atask
in economic modeling. But asengble rate structure under the Modest Proposal for afamily

of four might look something like the following:

Consumption Tax Rate
$0 - 20,000 0%
$20,000-100,000 15%
$100,000 - 200,000 30%
$200,000 - 500,000 40%
$500,000 - 1,000,000 50%
$1,000,000 - 5,000,000 60%
over $5,000,000 70%
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Table 1: Modest Proposal Tax Rates

This hypothetica rate Structure is more progressive than the one that obtains under present
law. 1t is roughly revenue-neutral: the expanson of the lower tax brackets, eimination of
capita gains and estate taxes should be offset by the higher rates at higher brackets and by
the important inclusion of consumption out of borrowing in the tax base® The plan dso
dlowsfor higher ratesto take effect a higher levels, without the argument that we are directly
deterring the socidly productive activities of work and savings. Itisspending in excessof five
million dollars ayear - not earnings - that judtifies and receivesthe highest tax rate. Thisisa

different matter altogether, and one that a reasonable society can support.

E. Thetax rates of the Modest Proposa implement objective socid judgments over
urgency asamatter of degree. But thereisnothing incons stent with further modifying the plan
by alowing deductions, exclusions, or credits for certain expenditures as a matter of kind.
There is no reason, for example, not to consider medicd, educationd, and charitable use
deductions from the tax. The question for the reasonable society iswhether such usesreflect
a different degree of urgency than other uses, and thus should be subject to alower, or no,
socid charge. There are complicated questions here, of digtinguishing needs from wants and

so forth, and of consdering the impact on the wider society of dlowing and perhaps even



encouraging private expenditures for medica and educationa luxuries. Various celings or
limitations may be cdled for in the name of fairness. | do not mean to minimize the difficulties
or importance of these discussons over the classification of kindsof uses. My point issmply
the more limited one that these are questions for paliticd libera reason, nicely framed by the

sructure of the proposal. Thereisnothing wrong - and agood ded right - with asking them.

Note that the Modest Proposd is not a classic sumptuary tax. There are severd
reasons, of an economic, consequential, and a mora sort, for this. Sumptuary taxes are
specific taxes, and thus digtort the price syslem. The Modest Proposdl is agenerd tax. Itis
concerned with the genera level and not the particular type of private consumption. It

preserves alibera commitment to neutrdity. It isnot overly intrusive or judgmenta.>

F. What isit that the M odest Proposal and theidea of a progressive consumption tax

has in connection with alife estate conception of property and the right to waste?

Consider again what alife estate owner such as Bob hasunder themodified life estate
form of ownership set out in Section 2.E above. The wealthy citizen under the Modest
Proposal has dl of these rights. She can direct the investments of assats within her Trust

Account, subject to reasonable social regulations designed to prevent either the waste or the
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politica abuse of the power of capital. She can enjoy thefruit or income of the Trust Account
under the lower tax rates available for moderate levels of spending. Given an appropriate
scheme of deductions, credits, and o forth, she can invade the corpus of the Trust Account
at lower tax rates for urgent needs, such asmedical, educationd, or charitable uses. Shecan
aso direct, through aform of genera power, where the Trust Account isto go on her deeth.
The only right she does not have is thejus abutendi; she cannot “ consume, waste or destroy”
al of her Account, or shewill face alargetax bill. Sheis congtrained, in other words, either
to leave aremainder to her designated heirs or to pay over alarge portion of “her” capita to
society for its collective preservation. Suppose, for example, that ataxpayer were fortunate
enough to amassa Trust Account of $100 Million. If she wereto attempt to spend thisall at
once, on her own nonurgent wants, the government would claim nearly $70 Million as the

public's share. We can understand that large levy as a charge for nonurgent waste.

6. SOME OBJECTIONS

A. Questionsof coursearise. One et of objectionsto the generd law againgt waste
and its Modest Proposal is that it ignores or inadequately dedls with the power of money.

Capitdistswill beableto build up large stocks of vauetax-freein their Trust Accounts. Such
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concentrated wealth brings pleasure and power, critics contend, that a reasonable society
must take stepsto control. Thislogic hasled most proponentsof aconsumption tax, including
Rawls, to tack on awedth or wedth transfer tax in their recommended comprehensive tax

systems.

The objections from concentrated wed th cling to the idea.of an absolute conception
of ownership - they ret, that is, on aview of property as absolutely owned by private parties
with the right to wagte it. Thus the objectors fear the misuse of the vast sums of wedth that
can be stored up within the Trust Accounts. But under arevised conception of ownership -
one without theright to waste - the Trust Accounts are not, in any narrow or complete sense,
“private.” A trust holder acts as a trustee of the capita component of “his” wedth. The
Modest Proposal checks what he can do with hismoney. If hetriesto useit too quickly, in
too large amounts, the government will step forth to claim its share, which will be larger on
account of the nonurgency of theintended use. The excessive private use of capita iswaste

and we tax it accordingly.

The ability to curtall the large-scae private expenditure of resources creates a
consderable advantage for the Modest Proposal. Objectionsto the proposal onthe grounds
that it ignoresthe power or pleasure of therich tend to come from defenders of the status quo.

But it isthe current tax system, with its porousincome-plus-estate tax, that ought to disappoint
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political liberd theory. Under present conditions, wedlthy people can and do indeed spend
large sums of money on themsavesin short periods of timewith utter impunity fromtax. One
noticeable and disurbing trend liesin individua s spending vast sums of money to financether
own persona political campaigns. H. Ross Perat, for example, spent $60 Million of hisown
money running for U.S. president in 1992. Under the income-plus-estatetax, Perot paid no
taxes on account of thislargesse; indeed, he saved hisfamily over $30 Millionin estate taxes-
present consumption being the surest way to avoid that particular tax. Under the Modest
Proposdl, in order to spend $60 Million on himsdlf, Perot would have had to pay nearly $140

million to the collective fisc.

B. A pardld objection looks to the power that wedth-holders might have by virtue
of investment decisons and control over the Trust Accounts. Once again, however, the
objection sSts poorly with a revised conception of ownership, one without a right to waste.
Under the Modest Proposal, savers will be hemmed in by agenerd fiduciary duty much like
the prudent investor rule that any trustee must follow. Society need not micro-manage or
engage in overly specific regulation of Trust Account holders. A sensbledivergficationrule-
the kinds of policies aready in place for regulating large endowments, banks, and mutua
funds, as well as penson plan and IRA invesments - is quite sufficient. This further

implements an antiwaste norm.
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The reasonable society can control and contain the power of the capitaist class to
influence policy and politicsviaits expenditure decisons - in fact, the Modest Proposal gives
us ameans of serving this reasonable politica end that modern indtitutiona theory otherwise
atogether lacks. Once again, we can understand thisfeature asfollowing from the systematic
decison to monitor the use of resources - to abrogate the private right to waste. Under the
Modest Proposal and alife estate conception of ownership, the wedthy cannot be motivated
by narrow decadent pleasuresnor by aquest for illegitimate power. They must be motivated,
ingtead, by a sense of “naturd duty,” a pride in their accomplishments, adesire to provide a
fund for the urgent needs of their family and their podterity, and to do wel by usdl. They
musgt, that is, serve asdlies, not enemies, to the reasonably plurdist society of whichthey are

members.

C. A fina versgon of the standard libera objection relates to the socid problem of
iteration over time. A plausble interpretation of the relevant aspects of Rawls s theory and
the paliticad liberd projectisthis. Thetask of justice asfairness - of the reasonable society -
isto sat up the fair terms and conditions of background justice. Oncethesearein place, in
part to avoid the problems of placing an overly restrictive moral psychology or sense of
individud duty on its citizens, a reasonable society will St back and dlow citizens to engage

intrade, transactions, and the voluntary contributions to cooperative enterprises. But the net
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result of these voluntary transactions, when repeated over time, can easily undermine the
origind fairness of the basic structure® Thus the reasonable society must somehow,
sometime, step in to address the problems of iteration. Thislogic formsthe core of thesocia
contractarian response to libertarian or “patterned” arguments for the justice of a minima

government state with little or no redistribution.®’

Accepting dl of that, the precise question is when and how to address the problem
of iteration. Although thereis some equivocation over this point in Rawls®® it would appear
asif hispreferred answer isto do so once agenerdion, following acertain “lifetime” approach
aso found in the tax policy literature™ The idea is to dlow intrageneraionad wedth
inequalities to build up under the genera scheme of things but to check the intergenerationd
transmission of these inequalities by means of some progressve inheritance or accessons

tax.®® Thisreasoning is compelling as an a priori manner.

In practice, however, the idea of leaving the correction of the problem of iterationin
the hands of some intergenerationa tax is flawed for severa reasons. Firdt, the current
agtonishing degrees of private one-generation wealth accumulation suggest that thereisindeed
a need to address the problem of iteration within lifetimes as well. Second, the holding of
cgpitd, inand of itsdlf, isnot and need not bethe centra harm to be addressed by acorrective

to the problem of iteration. Rather it isthe private consumption - and not the mere possession
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- of wedlth that is the relevant harm.®* Any estate or inheritance tax, in contragt, falls on

unspent wealth - on capitd, that is.

Thesetwo pointslead to athird, namely that the revised conception of ownership with
its Modest Proposal isthe best practicd dternative for addressing the problem of iteration,
bothintra- and intergenerationdly. Within lifetimes, unlike the flawed status quo, the Modest
Proposa stands ready to charge a toll for large amounts of private consumption, now
identified asthe relevant socia harm. Across generations, the Modest Proposal stands ready
to dlow capital to remain “private’ abeit regulated, but it continues to monitor private
preclusve use - once again much better than the flawed status quo does. Put in other but
equivdent terms, the revised conception of ownership and the Modest Proposd dlow the
“problem” of iteration to persst, within or across generations, until and unless there is some
actua harm inflicted on the wider society, in the form of the mismanagement or excessve
private preclusive use of capital. The problem of iteration, far from militating againgt the

Modest Proposa and life estate conception of ownership, thus argues for them.

D. Somuch can be said for the Modest Proposal asanormativetax system. But we
have also seen that the Modest Proposal can be understood as implementing a revised
conception of ownership, which we have seen differs from an absolute conception only in

curtailing the jus abutendi. What'sillibera about that? Society has long attempted toreinin
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the possibility of waste; it has Smply lacked a coherent theoretical and practica apparatusto

do so.

Put in simpleterms, the response to the objection that the M odest Proposal isillibera
can come down to the smple question: Must we have the right to waste? The revised
conception of ownership answers this question decisively in the negative. We can be a
perfectly reasonable society without giving any of our members the right to consume, waste,

or dedtroy everything they can, with any clam of legitimacy whatsoever, get their hands on.
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