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I. INTRODUCTION

By all accounts, Christopher Ochoa was a good kid. In the 1980s, he
was a Texas high-school honors student who worked as the editor of his
school's literary magazine.' Then, he attended the University of Texas El
Paso, where he majored in Political Science and minored in Business.2

Recently in 2006, he graduated from the University of Wisconsin Law
School, and now he operates his own law firm.4 Typically, students begin
law school within a couple years of graduating from a four-year college or
University. However, Ochoa's first lesson in American jurisprudence was

* The author received his J.D. from the University of Southern California, Gould School of Law,
in 2011. He also served as Content Editor of the Southern California Review of Law and Social
Justice. The author dedicates this note to his parents, Rosanna Suaza and Francis Gutierrez; his
little sister, Lianna Gutierrez; his best friend, Elizabeth Mancao; and all his friends (in particular,
J.F., M.T., P.R., R.S., S.S., and W.G.) for their encouragement and love. Further, the author is
grateful to Professor Dan Simon of the University of Southern California, Gould School of Law,
for his guidance in writing this note. Finally, he would like to specifically thank each member of
the Southern California Review of Law and Social Justice for all of their hard work and contri-
butions to this note.

' Rob Warden, Christopher Ochoa, Ctr. on Wrongful Convictions, (May 1, 2002),
http://www.law.northwestern.edu/wrongfulconvictions/exonerations/txOchoaSummary.html.

2 OCHOA & ALLEN, S.C., http://www.ochoaallen.comlattorneys.htm (last visited Apr. 4,
2011).

Id; see also Henry Weinstein, Freed Man Gives Lesson on False Confessions: An Ex-
inmate Tells a State Panel How Texas Police Coerced Him into Admitting to Murder, L.A.
TIMES, June 21, 2006, at BI.

4 See OCHOA & ALLEN, S.C., supra note 2.
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atypical. Unlike his classmates, Ochoa did not attend law school until dec-
ades after graduation because in 1989, he confessed to and was convicted
of a crime that he did not commit: the brutal rape and murder of twenty-

year-old Nancy DePriest, a crime that carried a life sentence in prison.
Why did this law abiding and intelligent young man falsely confess

that he and a friend tied up DePriest, repeatedly raped her, and then shot
her dead,6 an account so gruesome that DePriest's mother left the cour-
troom to vomit in a restroom? 7 The answer: American criminal interroga-
tion procedures inherently promote false confessions.

Despite the United States' many constitutional protections for defen-
dants in the criminal justice system, mistakes can and do occur. We should
punish the guilty and protect the innocent. Unfortunately, the law did not
protect Ochoa, who was innocent. For most of Ochoa's life, he "trusted
the police," in part because they "used to come to the schools" and talk to
students.9 However, Ochoa's post-conviction efforts later revealed that po-
lice betrayed him by coercing him to falsely confess. For example, during
an interrogation, while he repeatedly denied any involvement in the crime,
a policeman continued to excessively intimidate Ochoa by slamming his
fists down on the table and calling himself "the bogeyman." 0 They
showed Ochoa a picture of death row, and told him that this is where they
would kill him and that he would never hug his family again." Police told
him, "Look, I'm going to book you. I'm going to put you in a jail cell
where you'll be fresh meat."1 2 Ochoa thought to himself, "[t]hey're going
to rape me in jail."' 3 They also showed him autopsy pictures of DePriest,
told him that if he did not confess his Hispanic race would be used against
him during trial, and pointed on his arm where they would administer the
lethal injection.14

See Know the Cases: Browse Profiles: Christopher Ochoa, INNOCENCE PROJECT,
http://www.innocenceproject.org/Content/Christopher Ochoa.php [hereinafter The Innocence
Project, Christopher Ochoa] (providing a more full account of Christopher Ochoa's story).

6 Id.; see also Weinstein, supra note 3.
Weinstein, supra note 3.

See infra Part III.

9 Christopher Ochoa, How One Man Confessed To a Crime He Didn't Do, NEWSDAY,
Dec. 8, 2002, at A28. Ochoa also said, "My parents taught me that if I got in trouble I should go
to the cops. I used to see a cop and feel safe." Id.

1
0 Id
" Id.
12 Id

13 Id.

14 id
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As Ochoa's case indicates, the pursuit of a just society is not seam-
less; there are numerous obstacles and pitfalls where mistakes may occur
during trial. Particularly, in the realm of police interrogations, one such
mistake is the admission of interrogation-induced false confessions as evi-
dence," which often leads to the conviction of innocent people.' 6 The oc-
casional false confession is a byproduct of the American practice of inter-
rogation, which is "stress-inducing by design," as interrogators
aggressively utilize psychological tactics to manipulate suspects with the
goal of eliciting incriminating statements, admissions, and ultimately-
full confessions. 7

False confessions would not be a problem if we could consistently
identify when they occur and control them accordingly. However, numer-
ous experiments and case studies show that the majority of people, includ-
ing trained professionals, are not adept at identifying false confessions.'8

Consequently, false confessions often go unnoticed by police interrogators
and are admitted as evidence in trials, resulting in the contamination of the
justice system as a whole.

Fortunately, almost a decade after Ochoa was sentenced to life, De-
Priest's true killer, Achim Joseph Marino, sent letters to then Texas Gov-
ernor George W. Bush and other Texas officials to admit that he alone
committed the rape and murder of DePriest.' 9 Because Ochoa feared that
claiming his innocence would hurt his chances for parole, he maintained
that he committed the crime. 20 However, in 1999, the true killer's multiple
admissions to the crime eventually empowered Ochoa to fight his guilty
verdict, and he enlisted the help of the Wisconsin Innocence Project.21 By
request, California forensic laboratory retained sperm samples from the
time of the trial22 and used new testing methods to exclude Ochoa and his

See Saul M. Kassin et al., Police-Induced Confessions: Risk Factors and Recommenda-
tions, 34 LAW & HUM. BEHAv. 3, 4 (2010) (noting that false confessions date back to the Salem
witch trials of 1692).

'6 See Steven A. Drizin & Richard A. Leo, The Problems ofFalse Confessions in the Post-
DNA World, 82 N.C. L. REv. 891, 961 (2004) (examining 125 cases of proven interrogation-
induced false confessions and noting that false confessors who choose to take their case to trial
stand more than an eighty-percent chance of conviction).

17 Kassin et al., supra note 15, at 6-7, 14.
18 Id at 6.
1 Warden, supra note 1.

20 id
2' The Innocence Project, Christopher Ochoa, supra note 5.
22 Id. There was semen evidence at the time of the trial, but the lab reported that the

amount was very small. Id Moreover at trial, "one expert claimed that the semen on a vaginal
swab was compatible with Ochoa." Id
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friend from sources of the semen.23 Finally, in 2002, with DNA and other
corroborating evidence, and after serving thirteen years in jail for a crime
that he did not commit, Texas exonerated Ochoa.24 Had the real murderer
not confessed, Ochoa probably would not have asked the Wisconsin Inno-
cence Project for help. In turn, the Wisconsin Innocence Project would not
have requested the original sperm samples to be tested, and the exonerat-
ing evidence would probably never have been produced.25

The stark reality, unfortunately, is that most false confessors are not
as lucky as Ochoa.26 Ochoa is one of few prisoners whose confessions
were shown to be false. It is likely that there are many other prisoners who
falsely confessed and cannot prove that they are innocent. Given that inter-
rogation-induced false confessions do occur, that innocent people are con-
victed based on these confessions, and that the majority of these people
cannot obtain the proper evidence to prove their innocence, a lingering
question remains. How can American jurisprudence limit the occurrence
of false confessions?

This Note argues that we should modify American interrogation law
by shifting away from the accusatory and confrontational interrogation
methods currently utilized by police interrogators, which tend to induce
false confessions. Part II examines the types and occurrences of false con-
fessions and the far-reaching effect that they have over the course of a tri-
al. Part III explains the current American interrogation method and how it
can influence suspects to falsely confess. Part IV suggests possible ad-
justments to American interrogation practices, including the electronic re-
cording of interrogations, a heightened basis for assuming a suspect's guilt
before actual interrogation, restrictions on using false evidence, and ex-
plains the Preparation and Planning, Engage and Explain, Account, Clo-
sure, and Evaluate (PEACE) method of interrogation used in England and
argues that employing a similar method could positively reform the Amer-
ican system of interrogation. Finally, Part V concludes this Note.

II. INTERROGATION-INDUCED FALSE CONFESSIONS:
OCCURENCES AND EFFECTS IN THE AMERICAN CRIMINAL

JUSTICE SYSTEM

A confession is a "detailed written or oral statement in which a per-

23 Id

24 id

25 The Innocence Project, Christopher Ochoa, supra note 5.
26 Drizin & Leo, supra note 16, at 921.
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son admits to having committed some transgression, often acknowledging
guilt for a crime., 2 7 American courts have established guidelines for ad-
mitting confessions as evidence at trial. 28 Courts consider confessions on a
case-by-case basis, evaluating them by the "totality of the circumstances"
and requiring that they be voluntary. 29 Under this standard, a confession
should be excluded if it was obtained under certain involuntary instances,
including for example, "if elicited by brute force," "by threats of punish-
ment or harm," or "by deprivation of food [or sleep]." 30 Typically, judges
conduct a preliminary hearing to determine if a confession is voluntary,
and if deemed voluntary, a confession may then be used as evidence at tri-
al.

A false confession is "an admission to a criminal act, usually accom-
panied by a narrative of how and why the crime occurred, that the confes-
sor did not commit."3 2 Generally, there are three different types of false
confessions: voluntary, internalized, and compliant. 33 Voluntary false con-
fessions occur when innocent suspects claim "responsibility for crimes
they did not commit[,] without prompting or pressure from police."34

There are various reasons why people volunteer false confessions, includ-
ing pathological desires for fame, conscious or unconscious needs for self-
punishment to remove feelings of guilt for prior wrongs, disconnections
between reality and fantasy, or desires to protect the actual perpetrator.
Internalized false confessions occur when innocent but impressionable
suspects are told that there is definitive evidence of their guilt and are per-
suaded to actually believe that they committed the crime in question.36

Compliant false confessions occur when suspects "acquiesce[] to the de-
mand for a confession in order to escape a stressful situation, avoid pu-
nishment, or gain a promised or implied reward."37 In this situation, sus-
pects "bow[] to social pressures" and believe that the short-term benefit of

27 Saul M. Kassin & Gisli H. Gudjonsson, The Psychology of Confessions: A Review of
the Literature and Issues, 5 PSYCHOL. SCL PUB. INT. 33, 35 (2004).

28 Id. at 36.
29 id

SId.

32 Kassin et al., supra note 15, at 5 (emphasis added).

3 Id at 14-15.

34 Id. at 14.

3 Id
3 6 Id at 15.
31 Id at 14.
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confession outweighs the long-term costs of denial. Each type of false
confession, if admitted as evidence, can lead to a wrongful conviction.

A. THE INFLUENCE OF CONFESSION EVIDENCE ON A JURY

Before the jury, a confession is the "most incriminating and persua-
sive evidence of guilt that the State can bring against a defendant," aside
from actually being captured during the commission of a crime, whether
by videotape recording or physical apprehension.39 Both legal scholars-and
the Supreme Court note that a confession is "perhaps the most powerful
evidence of guilt admissible" at trial. 4 0 As Justice Brennan wrote in his
dissent in Colorado v. Connelly, "[confessions] make[] the other aspects
of a trial in court superfluous, and the real trial, for all practical purposes,
occurs when the confession is obtained."4 1

The case of Jeff Deskovic demonstrates the highly damaging and pre-
judicial impact that false confessions can have on a jury. Deskovic was a
sixteen-year-old high school student who falsely confessed to the rape and
murder of a fifteen-year-old female classmate.4 2 The police initially sus-
pected Deskovic because he arrived late to school on the day after the girl
disappeared and was overly emotional and distraught about her death.43

Notwithstanding Deskovic's claim of innocence, the police interrogated
him intensely." They lied to him, told him that he failed a series of poly-
graph tests and that they had evidence that would prove his guilt.4 5 After
multiple interrogators questioned Deskovic for six hours, the extreme
pressure finally broke him. 4 6 He confessed to the murder as he sobbed un-
controllably and in a fetal position underneath the table.4 7 After the con-
fession, semen was found on vaginal swabs of the rape kit.4 8 Investigators

SId.

3 Drizin & Leo, supra note 16, at 921.
40 See Kassen et al., supra note 15, at 9.
41 Colorado v. Connelly, 479 U.S. 157, 182 (1986) (Brennan, J., dissenting).
42 The Innocence Project - Know the Cases: Browse Profiles: JeffDeskovic, INNOCENCE

PROJECT, http://www.innocenceproject.org/Content/Jeff Deskovic.php (last visited Apr. 4,
2011) [hereinafter The Innocence Project, JeffDeskovic].

43 id
44 Id.
45id

SId.

47 Id
48 id
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tested the DNA before the trial commenced. 4 9 The results revealed that
Deskovic was not the source of the semen, which supported his inno-
cence.so However, by this point, Deskovic already confessed and his con-
fession was admitted into evidence at trial.51 Although the DNA evidence
should have exonerated Deskovic, the jury still found him guilty.52

Thus, Deskovic's case illustrates how confession evidence may sig-
nificantly bias the fact-finder's evaluation of a case in favor of the prose-
cution.53 Even when defendants are able to show that they did not commit
the crime, such as presenting DNA evidence as in Deskovic's case, jurors
may still convict defendants based on confession evidence.54 As renowned
Professors Drizin and Leo demonstrated in their study of 125 interroga-
tion-induced false confessions, false confessors whose cases go to trial
have an eighty-percent chance of conviction, despite there being no relia-
ble evidence confirming or supporting the veracity of the false confes-
sions. 5

Jurors tend to be highly impressed by confession evidence, 6 in part,
because common sense leads them to expect that people will behave in
self-serving ways that would not blatantly jeopardize their health, safety,
or liberty. 7 Applying this concept to confessions, common sense dictates
that a person would not confess to a crime that he or she did not commit.5 8

Otherwise, such behavior would be self-destructive because it would di-
rectly inculpate one's own guilt.5 9 Professors Drizin and Leo call this be-
lief "the myth of psychological interrogation." 6 0 According to them, most
people believe that "an innocent person will not falsely confess to a se-
rious crime unless he [or she] is physically tortured or mentally ill."61 The

SId

50 Id.

51 Id.
52 Id. Deskovic spent over fifteen years in jail and was finally exonerated in 2006. Id.
s3 Richard A. Leo & Richard J. Ofshe, The Consequences of False Confessions: Depriva-

tions of Liberty and Miscarriages of Justice in the Age of Psychological Interrogation, 88 J.
CRIM. L. & CRIMINOLOGY 429,491-92 (1998).

54 Id. Confession evidence is still given great weight even when elicited by coercive and
deceptive methods. Id.

ss Drizin & Leo, supra note 16, at 961.
56 See Kassin & Gudjonsson, supra note 27, at 56-57.
* Id58 i
s8 See Drizin & Leo, supra note 16, at 918-19.
5 Id.
60 Id. at 910.
61 Id.
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phenomenon of interrogation-induced false confessions is counterintuitive,
and the majority of people are unwilling to accept that innocent people
would confess to a heinous crime that they did not commit, particularly
when they are aware of the drastic consequences of conviction.62 Addi-
tionally, social psychologists attribute this phenomenon to the "fundamen-
tal attribution error," 63 in which social perceivers tend to "make disposi-
tional attributions for a person's actions, taking behavior at face value,
while neglecting the role of situational factors." 6 This error is a quick
and "automatic dispositional inference[] from behavior," followed by an
immediate failure "to adjust or correct for the presence of situational con-

,,65 whstraints. Thus, when jurors hear a confession, their common sense leads
them to trust the confession.66 They cannot accept that the confession
might be false, since they do not believe that people would confess to
crimes that they did not commit.67 Ultimately, this shows that most people
are ignorant of the effect of the psychologically manipulative methods
used by police interrogators. 6 8

Professor White further illustrates the powerful effect of confession
evidence among jurors in his account of an episode of 60 Minutes, which
featured the case of Richard Lapointe. 69 Lapointe, who was brain dam-
aged, was interrogated by police for nine hours before he confessed to rap-
ing and murdering his mother-in-law.7 0 Police lied to Lapointe during the
interrogation and told him that they had scientific evidence to prove that
he was guilty.71 However, physical evidence from the crime scene and
eyewitness accounts fully supported Lapointe's innocence. 72 Still, La-
pointe was convicted. When asked why they convicted Lapointe despite
the overwhelming evidence showing that he was innocent, the jurors ad-
mitted that "they refused to believe that anyone would confess to a crime

62 Id at 919.
63 Kassin et al., supra note 15, at 64.

6 Id. at 24.
65 Id.

66 Id.

67 Id.

See id; infra Part Ill.
69 Welsh S. White, False Confessions and the Constitution: Safeguards Against Untrust-

worthy Confessions, 32 HARV. C.R.-C.L. L. REv. 105, 105-06 (1997).
70 Id at 105.

n Id
72 Id

73 id
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he did not commit."7 4 Lapointe's case demonstrates that people, particular-
ly jurors, are highly influenced by confessions, which they view as self-
authenticating and dispositive evidence of guilt regardless of other contra-
dicting evidence," and convict accordingly.76

B. THE INFLUENCE OF CONFESSION EVIDENCE ON LEGAL
PROFESSIONALS

Unlike the average juror, a trained professional, such as a police in-
terrogator or a prosecutor, would seemingly be better equipped to spot a
false confession. However, numerous scholars and case studies show that
this is not so." In reality, trained professionals-police interrogators, at-
torneys, and even judges-cannot accurately distinguish truth from lies.
In one study, researchers videotaped interviews with male prisoners who
provided both true and false confessions. 79 The researchers then showed
the confessions to college students and police investigators, and asked
them to judge the truthfulness of the confessions.80 The results show that
neither group was adept at recognizing a false confession, as they exhi-
bited accuracy rates ranging from forty-two percent to sixty-four percent.81

On average, police officers were significantly more confident than stu-
dents, yet only students exceeded chance level performance. 8 2 In another
study, researchers showed police officers videotaped press conferences of
family members asking for help in finding missing relatives. 3 In reality,
these family members had actually killed their own relatives. 84 Police of-
ficers again failed to accurately identify the deception.85

74 id

7s Richard A. Leo et al., Bringing Reliability Back in: False Confessions and Legal Safe-
guards in the Twenty-First Century, 2006 Wis. L. REv. 479,485 (2006).

Kassin & Gudjonsson, supra note 27, at 56. In one study, a suspect was in pain and in-
terrogated aggressively by a detective who waved his gun in a menacing manner. Kassin et al.,
supra note 15, at 24. Mock jury members still convicted at a high rate despite being admonished
to disregard confessions they that were coerced. Id.

n See Kassin et al., supra note 15, at 24.
78 Id
79id

80 Id
so Id

82 Kassin & Gudjonsson, supra note 27, at 58. On average, the investigators had a confi-
dence level of 7.65 out of 10 with a 42.1% accuracy score. Id. Students, on the other hand, had
an average confidence level of 6.18 out of 10, with an average accuracy rate of 53.4%. Id.

8 Id at 37.
84 Id.
85 id
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In the field, police detectives conduct interrogations themselves as
opposed to watching pre-recorded interrogations or reading transcripts as
done in experiments. Still, direct involvement in the conduction of interro-
gations does not increase the detection of false confessions.86 In one study,
observers watched videotaped conversations between participants, one of
whom was instructed to lie. 87 As opposed to participants who were direct-
ly involved in the conversation, observers were more accurate in assessing
whether the target was lying." Actually being involved in the conversa-
tion did not provide any significant advantage in detecting deception. 89 In
another study, researchers had participants commit a mock crime. 90 One
set of police officers then personally interviewed guilty and innocent par-
ticipants, while another set of officers observed videotapes of the inter-
views.9' The officers who personally conducted the interview were not
more accurate than those who just observed them, which demonstrates that
personally conducting an interrogation, as opposed to observing an inter-
rogation, does not lead to higher levels of accuracy. 92 Professional authori-
ties claim that with proper training, investigators can be trained to judge
truth and deception at an eighty-five percent level of accuracy.93 In con-
trast, these studies as well as many others tend to show that people, includ-
ing trained professionals, perform no better than chance levels at judging
deception, discerning lies from the truth, or recognizing false confes-
sions. 9 4

Legal scholars caution that interrogators, despite their confidence in
their interrogation skills, must be "taught that they cannot reliably intuit
whether a suspect is innocent or guilty based on hunches about the mean-
ing of a suspect's demeanor, body language and/or non-verbal beha-
viors."9 5 Professors Drizin and Leo call this a "folk psychology of human

86 Id at 37-38.

" Id at 37.
88 Id

90 Id

9' Id. at 38.
92 id

9 Id. at 37. Professors Kassin and Gudjonsson question whether Fred Inbau, a respected
criminologist who developed the main system of interrogation used in the United States, is cor-
rect when he claimed that investigators could be trained to detect deception, particularly since
this judgment determines whether a suspect is further interrogated or released. Id.

94 Id.; see supra text accompanying notes 71-78.
9 Drizin & Leo, supra note 16, at 1001.
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lie-detection" that is based on myth, superstition, and pseudo-science. 9 6

Citing to numerous studies showing the low accuracy rates of detecting
false confessions, they describe police interrogation methods as flawed
and highly prone to error, and they worry that when interrogators "wrong-
ly (but confidently) presume a suspect is guilty," the investigation then be-
comes a matter of eliciting a confession, as opposed to what it really
should be-fact-finding. 97

An interrogator's confidence about a suspect's guilt increases the
occurrence and danger of false confessions.9 As studies indicate, police
interrogators on average cannot accurately identify whether the confession
of an innocent suspect is false. 99 Yet once interrogators are convinced of a
suspect's guilt, they become intent on proving that guilt by eliciting a con-
fession.1oo At this point, interrogators often become fixated on making an
arrest and, consequently, resort to improperly using psychological interro-
gation techniques that coerce a suspect into confessing.' 0 ' When this hap-
pens, interrogators refuse to "even-handedly evaluate new evidence or to
consider the possibility that a suspect may be innocent," despite the exis-
tence of evidence that "overwhelmingly demonstrate[s] that the confession
is false."l 02 Once a suspect confesses, even if it is false and there is evi-
dence that shows it is false, interrogators become blind to the possibility
that the pressures of the interrogation might have induced the confes-
sion. 0 3 Moreover, once a suspect confesses, investigators cease any fur-
ther exploration of the case and work only to obtain a conviction.104 Lost
in all this is the possibility that a suspect's confession is completely false,
and, because the investigation ceased, chances of bringing this falsity into
light become remote.'0

Several scholars describe this as a form of "tunnel vision." 0 6 Tunnel

96 Id They further go on to compare it to the "witch-finding techniques of the 1690s." Id.
9 Id at 1002.

See Leo & Ofshe, supra note 53, at 440.
9 Kassin & Gudjonsson, supra note 27, at 37-38.
1 Leo & Ofshe, supra note 53, at 440.

101 Id

103 Id.
4 Id. at 400-01.

0o See id
1o6 Keith A. Findley & Michael S. Scott, The Multiple Dimensions of Tunnel Vision in

Criminal Cases, 2006 WIS. L. REv. 291, 292 (2006) (analyzing how tunnel vision is attributed to
a host of cognitive biases-confirmation bias, hindsight bias, and outcome bias-as well as to
institutional pressures on the police, prosecutors, and defense lawyers).
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vision is a "'compendium of common heuristics and logical fallacies' that
affects everyone and causes reluctance in individuals to consider alterna-
tives to their preferred line of thinking. 07 Accordingly, tunnel vision caus-
es police interrogators to 'focus on a suspect, select and filter the evi-
dence that will build a case for conviction, while ignoring or suppressing
evidence that points away from guilt.", 108 As a result, interrogators, armed
with the conclusion that a suspect is guilty, filter evidence through the lens
of their presumed conclusion.109 Any evidence that supports that conclu-
sion is "elevated in significance," considered consistent with all other evi-
dence in the case, and "deemed relevant and probative."" 0 In contrast,
evidence that is inconsistent with the initial determination of guilt is either
"overlooked or dismissed as irrelevant, incredible, or unreliable.""

Illustrating the problem of tunnel vision in false confessions is the
Central Park Jogger case.1 2 In that case five teenage boys between the
ages of fourteen and sixteen were interrogated for the brutal rape and as-
sault of a female jogger." 3 The police suspected that the boys were guilty
because the jogger was found near the location where the boys harassed
several other people earlier that night.1 4 Ultimately, after interrogations
that lasted from fourteen to thirty hours, the five boys confessed to the
rape of the jogger, four of which confessions were videotaped."' 5 The con-
fessions were admitted as evidence even though they were inconsistent
with one another on virtually every major fact of the rape-the time, loca-
tion, and participants.1 6 Years later, Matias Reyes, a convicted rapist and
murderer, confessed to authorities that he alone raped the female jogger."7

DNA testing, which matched semen found on the jogger, further con-

107 Id (quoting Diane L. Martin, Lessons About Justice from the "Laboratory" of Wrong-
ful Convictions: Tunnel Vision, the Construction of Guilt and Informer Evidence, 70 UMKC L.
REV. 847, 848 (2002)).

108 Id (quoting Martin, supra note 107, at 848).

109 Id

110 Id

11 Id.

" Id. at 305.
113 The Innocence Project - Know the Cases: Browse Profiles: YusefSalaam, INNOCENCE

PROJECT, http://www.innocenceproject.org/Content/Yusef Salaam.php (last visited Apr. 4,
2011) [hereinafter The Innocence Project, Central Park Jogger].

114 id

1s Id Only the confessions were videotaped; the hours leading up to the confessions were
not. Findley & Scott, supra note 106, at 306.

116 The Innocence Project, Central Park Jogger, supra note 113.
"1 Id
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firmed Reyes' confession." 8 No DNA evidence linked the boys to the
jogger.11 9 Incredibly, in the face of the inconsistent confessions and
Reyes' admission to committing the crime, prosecutors and police still
disputed the defendants' claims of innocence and "sought to discredit
Reyes' detailed confession and offered several theories to explain how the
boys might have committed the crime with Reyes."12 0 Thus, the police and
prosecutors focused solely on the boys as suspects to obtain a confession,
and dismissed any evidence to the contrary.

C. MISCONCEPTIONS ABOUT THE RATE OF FALSE CONFESSIONS

In addition to popular denial that interrogations can induce false con-
fessions, numerous scholarsl 2 1 and even the Supreme Court have asserted
that the occurrence of false confessions is rare. 122 John Henry Wigmore, a
recognized and respected evidence scholar, emphasized that false confes-
sions are an atypical occurrence in the matter of interrogations. At the
time that he made the claim, police interrogation methods were even less
humane and driven more by physical coercion than the psychological me-
thods employed today.124 Similarly, the Supreme Court in Schlup v. Delo
assumed that the erroneous conviction of the innocent is "extremely
rare."l 25 These assumptions led to the traditional belief that the criminal
justice system does all that it can to accurately and effectively determine

guilt.12 6 In fact several prominent scholars, who developed the most wide-
ly used interrogation manual in the United States, 2 7 concluded that their
interrogation techniques, when properly utilized, do not produce false con-
fessions.128 However, a growing body of scholarly and empirical evidence,
particularly the growing number of discovered wrongful convictions in the
last two decades, casts doubt on these popular beliefs.

According to the Innocence Project, an organization committed to

118 Id.

119 Id
120 Findley & Scott, supra note 106, at 307.
121 See White, supra note 69, at 108.
122 See Findley & Scott, supra note 106, at 291-92.
123 White, supra note 69, at 108.
124 id
125 Findley & Scott, supra note 106, at 291-92 (quoting Schlup v. Delo, 513 U.S. 298, 321

(1995)).
126 Id. at 291.
127 See infra note 160.

128 White, supra note 69, at 108.
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exonerating the wrongfully convicted, there have been 266 post-
conviction DNA exonerations in the history of the United States.12 9 The
benefits of DNA exoneration cases are three-fold: first, these cases pro-
vide the wrongfully convicted with scientific evidence that proves their
innocence; second, they provide reliable numerical measures of wrongful
convictions in the criminal justice system; and third, they have led to a
surge in scholarly, scientific, and institutional inquiry into the causes of
wrongful convictions and reforms that might prevent future occur-
rences. 13 0 It is important to note that DNA evidence exists in only a small
minority of cases, as it is not always available nor is it always preserved
for post-conviction testing.' Yet without DNA evidence innocence is ex-
ceptionally difficult to prove.' 32 As such, these known DNA exonerations
reflect "only the tip of a very large iceberg," as there are many more
wrongfully convicted inmates with no outlet to even begin to prove their
innocence. 133

Of the 266 post-conviction DNA exonerations, the Innocence Project
notes that about twenty-five percent involved a false confession by means
of incriminating statements, outright confessions, or guilty pleas.134 Scho-
lars confirmed this rate with similar results.135 Researchers that examined
the first 200 DNA exoneration cases found that sixteen percent of the cas-
es involved false confessions. 3 6 Similarly, in a study of 125 cases of
proven interrogation-induced false confessions, researchers found that an-
ywhere from fourteen to twenty-five percent of the sample cases were at-

129 The Innocence Project - Know the Cases, INNOCENCE PROJECT,
http://www.innocenceproject.org/know/ (last visited Apr. 4, 2011) [hereinafter The Innocence
Project, Cases].

130 See, e.g., Brandon L. Garrett, Judging Innocence, 108 COLUM. L. REv. 55 (2008) (em-
pirical examination of the occurrence of wrongful convictions in the criminal justice system
through the use of DNA exoneration testing).

Findley & Scott, supra note 106, at 291.
132 id
133 Id "Most false confessions are not easily discovered [without DNA evidence] and are

rarely publicized." Drizin & Leo, supra note 16, at 921.
134 The Innocence Project - Under the Causes: False Confessions/Admissions,

INNOCENCE PROJECT, http://www.innocenceproject.org/understand/False-Confessions.php (last
visited Apr. 4, 2011) [hereinafter The Innocence Project, False Confessions].

13s The differing rates are not due to a discrepancy in occurrences of false confessions, but
to the difficulty of gauging the exact rate of occurrence. Only a few studies systematically ag-
gregated, quantified, and analyzed the rate of false confessions in wrongful conviction cases.
Moreover, numerous factors contributing to the wrongful conviction may be simultaneously
present in a single case-for example, eyewitness misidentification or improper forensic
science. See Drizin & Leo, supra note 16, at 906.

Garrett, supra note 130, at 76.
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tributable to false confessions.'3 ' Therefore, these studies show that false
confessions are a significant cause of wrongful convictions. 3

1

To a society that places great weight on confession evidence, the high
rate of false confessions leading to wrongful convictions should be alarm-
ing. As numerous studies indicate, lay persons as well as trained profes-
sionals treat confession evidence with greater deference than warranted,
but do not discount the reliability of confessions. 14 0 Confession evidence
severely biases jurors towards conviction, even when there is contradicting
evidence pointing to a defendant's innocence or when the confession is
clearly coerced. 14 1 False confessions place suspects at an immediate disad-
vantage, and they are treated "more harshly at every stage of the investiga-

,,142tive and trial process. Worse, false confessions are likely to lead to
wrongful convictions because whether true or false they "set[] in motion a
virtually irrefutable presumption of guilt among criminal justice officials,
the media, the public and lay jurors." 43

III. PAST AND PRESENT AMERICAN INTERROGATION
TECHNIQUES AND HOW THEY LEAD TO FALSE CONFESSIONS

A. THE THIRD DEGREE METHOD

At the outset of American interrogation practice, police detectives
routinely employed an extreme form of interrogation called the "Third
Degree [method]."'" The Third Degree involved "methods which in-
flict[ed] suffering, physical or mental, upon a person in order to obtain in-
formation about a crime." 4 5 Interrogators created an "environment in
which police could inflict punishment and terror virtually without re-

in Drizin & Leo, supra note 16, at 907.
11 Id. at 906. Other significant causes of false confessions include eyewitness identifica-

tion (75%) and un-validated or improper forensics (50%). The Innocence Project - Under the
Causes: Eyewitness Identification, INNOCENCE PROJECT,
http://www.innocenceproject.org/understand/Eyewitness-Misidentification.php (last visited Jun.
27, 2011); The Innocence Project - Under the Causes: Unreliable/Limited Science, INNOCENCE
PROJECT, http://www.innocence project.org/understand/Unreliable-Limited-Science.php (last
visited Jun. 27, 2011).

1 Leo & Ofshe, supra note 53, at 494.
140 Kassin et al., supra note 15, at 24.
141 Drizin & Leo, supra note 16, at 923.
142 Leo et al., supra note 75, at 519.
143 id

'" RICHARD A. LEO, POLICE INTERROGATION AND AMERICAN JUSTICE 46 (2008).
145 Id.
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straint."l 4 6 Police commonly used physical force along with psychological
duress, torture, prolonged confinement and isolation, explicit threats of
harm, and deprivation of sleep and food.14 7 Because of their extreme, un-
restricted nature, Third-Degree methods resulted in large numbers of inter-
rogation-induced false confessions.148 Accordingly, American police
forces, aware of these negative effects, reformed their interrogation prac-
tices and developed psychological techniques that were initially thought to
be more effective and humane. 14 9

B. PSYCHOLOGICAL INTERROGATION: THE REID TECHNIQUE

Modem interrogation involves "a sequenced, multistep influence
process through which detectives seek to persuade a suspect that he or she
is indisputably caught, and that the most viable way to mitigate punish-
ment or to escape the situation is to agree with the interrogator's proposed
scenario and confess." 5 0 The interrogation involves two main stages: an
interview stage followed by the actual interrogation.' 5 ' In the interview
stage, interrogators aim to "obtain the truth through non-accusatorial,
open-ended questioning in order to gather general information in the early
stages of a criminal investigation."l 5 2 At this stage, interrogators work to
determine whether they believe the suspect is guilty.' 53 Through conversa-
tion and questioning, interrogators generate a judgment of truth or decep-
tion. If interrogators believe that the suspect being questioned is guilty,
they then begin the actual interrogation. 154 This second stage of the inter-
rogation is meant to "elicit incriminating statements, admissions and/or
confessions through the use of psychological methods that are explicitly
confrontational, manipulative, and suggestive." 55 Interrogated only when

146 d
147 See Kassin & Gudjonsson, supra note 27, at 41; Kassin et al., supra note 15, at 6; LEO,

supra note 144, at 46.
148 Kassin et al., supra note 15, at 6. The 1931 Wickersham Commission Report exposed

the wide practice and prevalence of the Third Degree, which impacted both public and police
perception towards such methods. LEO, supra note 144, at 78.

149 Drizin & Leo, supra note 16, at 909-10.
15o Leo et al., supra note 75, at 516.

See Kassin & Gudjonsson, supra note 27, at 36.
152 Drizin & Leo, supra note 16, at 911.
153 Id. This stage of the interrogation can also be called the "pre-interrogation interview."

Kassin & Gudjonsson, supra note 27, at 36.
154 Drizin & Leo, supra note 16, at 911.
1ss Id.
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they are presumed guilty,156 suspects at the interrogation stage are thus
subject to a "guilt-presumptive" process,157 in which interrogators hold an
"a priori belief' that suspects are guilty.158 The goal then is not a matter of
finding facts or evidence but instead getting the suspect to confess. 159

In an effort to streamline the interrogation process, a group of re-
searchers developed what would become the most influential interrogation
approach: the Reid Technique. 160 Simply, the Reid Technique is
"[d]esigned to overcome the anticipated resistance of individual suspects
who are presumed guilty and to obtain legally admissible confessions."'61
To achieve this, interrogators utilize numerous tactics that are intentionally
structured to promote "isolation, anxiety, fear, powerlessness, and hope-
lessness." 62 Some of these tactics include physical isolation, accusations,
attacks on suspects' alibi claims, and confronting suspects with both true
and false incriminating evidence.' 6 3 Interrogators also employ techniques
that rely on both negative and positive incentives.164 As negative incen-
tives, interrogators create situations that lead suspects to feel that confess-
ing is the only plausible course of action. For example, they confront sus-
pects with real or manufactured evidence and accusations of guilt, identify
contradictions in suspects' side of the story, and refuse to accept alibis or
denials.165 As positive incentives, interrogators create situations that lead
suspects to feel that they will feel better or will receive some sort of bene-
fit if they confess. For example, they appeal to suspects' self-interest, mi-
nimize and normalize the seriousness of their alleged offenses, and offer
sympathy and moral or legal justification.' 6 6

156 id.

157 Kassin & Gudjonsson, supra note 27, at 41. The guilt-presumptive approach can and
often does influence an investigator's interactions with suspected offenders. Id. Specifically, for
investigators interrogating suspects that they already presume are guilty, they selectively "seek
and interpret new data in ways that verify the[ir] belief." Id. This "distorting cognitive bias" con-
tributes greatly to the occurrence of false confessions. Id

58 Id This harkens back to the concept of "tunnel vision," as the interrogator is strictly
focused on the suspect's guilt and acts only to officially establish that guilt through obtaining a
conviction. See supra text accompanying notes 99-104.

159 id.

160 Kassin et al., supra note 15, at 7. See FRED E. INBAU, JOHN E. REID, JOSEPH P.
BUCKLEY & BRIAN C. JAYNE, CRIMINAL INTERROGATION AND CONFESSIONS 79-178 (2004),
for a full account of the Reid Technique.

161 Kassin et al., supra note 15, at 7.

162 Drizin & Leo, supra note 16, at 911.
6 3 Id at 911-12.

1641Kassin et al., supra note 15, at 7.
s Id.; Drizin & Leo, supra note 16, at 912.

Kassin et al., supra note 15, at 7; Drizin & Leo, supra note 16, at 912.
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Other scholars also note that interrogators often employ techniques
that involve both "maximization" and "minimization" of the seriousness
of suspects' alleged offenses. 16 7 Maximization involves scare tactics that
are designed "to intimidate a suspect by making him believe that the mag-
nitude of the charges and the seriousness of the offense will be exagge-
rated if he does not confess." 68 Minimization involves tactics designed to
"lull a suspect into believing that the magnitude of the charges and the se-
riousness of the offense will be downplayed or lessened if he con-
fesses."1 6 9 For example, in the Central Park Jogger case,170 each suspect
minimized his own involvement in the crime and accused the others of
having more responsibility.17 1 They also each revealed that the police of-
ficers gave them the impression that they would be allowed to go home if
they confessed.172

Armed with this assortment of psychological tactics, interrogators
typically employ the Reid Nine Steps of Interrogation.'7 3 Before begin-
ning, interrogators are advised to isolate the suspect in a "small, barely
furnished, soundproof room housed within the police station."l74 Such an
environment removes the suspect from familiar surroundings, creates a
feeling of isolation, and heightens the suspect's anxiety.'75 Within this set-
ting of isolation and anxiety, interrogators begin the Nine Steps. In step
one, interrogators confront suspects with firm assertions of guilt. 7 6 In step
two interrogators develop themes that psychologically, morally, or legally
justify or excuse the crime. '7 In step three interrogators block any effort
from suspects at denying guilt.17 8 In step four, interrogators attempt to by-
pass suspects' factual, moral, or emotional objections.17 9 Then in step five
interrogators attempt to procure suspects' full attention, especially if they

167 See Kassin et al., supra note 15, at 12; Drizin & Leo, supra note 16, at 912.
Drizin & Leo, supra note 16, at 912.

169 id

170 See supra text accompanying notes 107-114.
171 Kassin et al., supra note 15, at 4.
172 id

73 See INBAU, REID & BUCKLEY, supra note 160, at 79-178.
174 Kassin & Gudjonsson, supra note 27, at 42. Additionally, interrogators are advised to

"seat the suspect in hard, armless, straight-backed chair; keep light switches, thermostats, and
other control devices out of reach; and encroach upon the suspect's personal space over the
course of the interrogation." Id.

176 See INBAU, REID & BUCKLEY, supra note 160, at 79.
177 Id. at 79-80.
171 Id. at 80
179 Id
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begin to mentally withdraw or tune out. 180 In step six, if suspects are pas-
sive, interrogators show sympathy and understanding, urging the suspects
to cooperate.181 In step seven, interrogators present alternative explana-
tions of the act under investigation.1 82 In step eight interrogators bring
suspects into the conversation by encouraging them to recount details of
the crime. 1 83 Finally, in step nine, interrogators record suspects' admis-
sions into full written or oral confessions. 184

By increasing the anxiety associated with denial, plunging suspects
into a state of despair, and minimizing the consequences of a confession,
the Reid Technique can effectively lead suspects to incriminate them-
selves.'85 The creators of the Reid Technique, however, insisted that the
psychologically coercive methods do not compel the innocent to con-
fess. 18 6 In fact, when asked if the Reid Technique might cause innocent
people to confess, creator Joseph Buckley replied, "No, because [investi-
gators] don't interrogate innocent people."187 However, well-established
scientific research on interrogation-induced false confessions show that
the innocent confess at alarming rates. 88 Although intended for the guilty,
modern interrogation techniques are "psychologically powerful enough to
elicit confessions from the innocent." 8 9

C. WHY INNOCENT PEOPLE CONFESS: DISPOSITIONAL AND
SITUATIONAL RISKS

It was easy to recognize how the Third Degree method of physical
violence, torture, and explicit threats of harm resulted in interrogation-
induced false confessions.190 But with the more sophisticated and subtler
forms of psychological interrogation, it is no longer as apparent how or
why interrogation might lead to false confessions.1 91 Scholars now

ls Id
11 Id.
182 id

' Id. at 80-81.
184 Id. at 81. See also INBAU, REID & BUCKLEY, supra note 160, at 79-178, for a complete

account on conducting the Nine Steps.
185 Kassin & Gudjonsson, supra note 27, at 43.

1 Drizin & Leo, supra note 16, at 919.

87 Kassin & Gudjonsson, supra note 27, at 36.
188 See Drizin & Leo, supra note 16, at 919.

Id at 918.

190 Id at 908.

'91 Id at 910.
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attribute the occurrence of false confessions to the use of improper coer-
cive techniques. 19 2 Through a combination of persuasion and coercion,
modem interrogation makes "the irrational (admitting to a crime that will
likely lead to punishment) appear rational (if the suspect believes that he is
inextricably caught or perceives his situation as hopeless and cooperating
with authorities as the only viable course of conduct).", 93 There are two
main factors that contribute to the occurrence of a false confession: dispo-
sitional risk factors and situational risk factors.

1. Dispositional Risk Factors

Dispositional risk factors are personal characteristics that influence
how people react to the pressures of interrogation.1 94 These characteristics
include personality, age, intelligence, and psychopathology.'95 Individuals
differ in their ability to withstand the pressures of interrogation and thus
also differ in their susceptibility to making false confessions. 9 6 Generally,
individuals who are "highly suggestible or highly compliant" are more
likely to confess in response to interrogative pressure. 197 The two most
commonly cited dispositional risk factors are an individual's age and men-
tal impairment. 198

Numerous studies indicate that minors are at a high-risk of falsely
confessing during interrogation.199 Young age is often associated with
numerous characteristics that put people at a high-risk of confessing false-
ly, such as suggestibility, heightened obedience to authority figures, and

200decreased decision-making abilities. Moreover, researchers have shown
that "children and adolescents are cognitively and psychosocially less ma-
ture than adults-and that this immaturity manifests in impulsive decision-
making, decreased ability to consider long-term consequences, engage-
ment in risky behaviors, and increases susceptibility to negative influ-

192 Id. at 918.
9 3 Id. at 919.
194 Kassin & Gudjonsson, supra note 27, at 51.
195 Id.
196 Leo et al., supra note 75, at 518.
197 Id.

198 Kassin et al., supra note 15, at 48. Of the first 200 DNA exonerations in the United
States, people who were under the age of 18, or who had a developmental disability, or both,
accounted for 35% of false confessions. Id. at 48.

19 9 See id. at 51-53.
200 id
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ences." 201 Recalling the Central Park Jogger case, each suspect was be-
tween the ages of fourteen and sixteen.202 Young and unable to withstand
the pressures of the interrogation, each suspect actually believed that they
would be freed if they confessed.20 3

Also, people with mental disabilities are at high-risk of giving false
confessions,204 as they tend to be cognitively deficient with limited social
skills, which contribute to a wide variety of mental impairments, such as
lower intellectual functioning, limited social intelligence and understand-
ing, lack of self-confidence, and lower problem-solving abilities.205 More-
over, they are likely to be more compliant, suggestible, and highly submis-
sive to authority figures, having a lower ability to withstand the same level
of pressure, distress, and anxiety as other individuals. 20 6 For these reasons,
people with mental disabilities, particularly those with mental illnesses,
often struggle to accurately communicate with interrogators, which makes
them disproportionately more likely to falsely confess.207

The case of Earl Washington illustrates how the mentally disabled are
vulnerable to false confessions.208 Washington, who had a general I.Q. in
the range of sixty-nine, 20 9 falsely confessed to five crimes, including the
rape and murder of Rebecca Lynn Williams.210 Originally arrested for
burglary and malicious wounding, Washington remained in police custody
as they interrogated him for two days.2 1' In the course of the interrogation,
however, Washington could not provide even the most basic details of the
crime, such as the race of the victim, the location of her killing, or the fact
that she was even raped.212 Additionally, most of his statement was incon-
sistent with the evidence.213 Still, because he confessed, he was convicted

201 Kassin et al., supra note 15, at 50.

202 See supra text accompanying notes 112-120, 170-172.
203 See supra text accompanying notes 170-172.
204 Drizin & Leo, supra note 16, at 919.
205 Leo et al., supra note 75, at 518.
206 Id
207 Id. at 518-19.
208 The Innocence Project - Know the Cases: Browse Profiles: Earl Washington,

INNOCENCE PROJECT, http://www.innocenceproject.org/Content/Earl Washington.php (last vi-
sited Apr. 4, 2011) [hereinafter The Innocence Project, Earl Washington].

209 Mental retardation is defined by an IQ score of seventy or below. Kassin et al., supra
note 15, at 54.

210 The Innocence Project, Earl Washington, supra note 208.
211 Id
212 Id.

213 Id
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and sentenced to death.2 14 Later, psychological analysis of Washington
showed that, because of his mental disability, he often deferred to the po-
lice interrogators and affirmatively answered leading questions to gain
their approval.215

2. Situational Risk Factors

While characteristics such as young age and mental disability contri-
bute to incidences of false confessions, the vast majority of reported false
confessions are from "cognitively and intellectually normal individu-
als."216 That is, most innocent suspects confess not because of disposition-
al risk factors but because of the circumstances and pressures of interroga-

217tion. Even the Supreme Court, in the seminal case Miranda v. Arizona,
acknowledged that "in-custody interrogation of persons suspected or ac-
cused of crime contains inherently compelling pressures which work to
undermine the individual's will to resist and to compel him to speak where
he would not otherwise do so freely." 2 18 These "inherently compelling
pressures" create a situation that is so intimidating that a fully cognitive
and functioning person, overcome by isolation, anxiety, and fear, could
reasonably falsely confess.2 19

The setting and the length of an interrogation also contribute to the
anxiety felt by suspects, who may falsely confess to alleviate these stress
factors. 22 0 Police detectives conduct the interrogation in a special interro-
gation room designed to heighten suspects' discomfort.22 1 Such a setup
removes suspects from familiar surroundings and isolates them, which in-
creases their "anxiety and incentive to extricate" themselves from the situ-
ation. 22 2 Furthermore, although most interrogations are brief,223 false con-
fession cases tend to have much longer interrogation periods.22 4 In their
study of 125 proven false confessions, Professors Drizin and Leo found

214 d
215 id
216 Drizin & Leo, supra note 16, at 920.
217 d
218 Miranda v. Arizona, 384 U.S. 436, 467 (1966).
219 id

220 Kassin et al., supra note 15, at 6.
221 id

222 Kassin & Gudjonsson, supra note 27, at 42.
223 The majority of interrogations last approximately from thirty minutes to two hours.

Kassin et al., supra note 15, at 40.
224 id
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that the mean interrogation time was 16.3 hours,225 which is substantially
longer than the 4-hour interrogation time suggested by the Reid Tech-
nique.226 Thus, the long interrogation time combined with isolation, hun-
ger, and sleep deprivation can lead to false confessions.227

Moreover, interrogators seek to convince suspects that their situation
is hopeless and that a guilty verdict is inevitable. The most effective tech-
nique to shift suspects from "confident to hopeless" is to confront them
with "seemingly objective and incontrovertible evidence" of their guilt,
whether or not such evidence actually exists.228 Said differently, police lie
about evidence. As psychologists demonstrated, once individuals believe
that a result is inevitable, their cognitive and motivational forces tend to
promote an acceptance of, compliance with, and even approval of the out-
come.229 Evidence, even false evidence such as fabricated eyewitnesses,
fake fingerprints, and phony polygraph results, convey to suspects that a
case against them is "so compelling and immutable" that their guilt can be
established beyond any reasonable doubt, and that arrest and conviction
are inevitable.230 Consequently, suspects feel as if they have no choice but
to admit to some version of the crime, because to them, resistance is fu-
tile.2 3 1 Although lying about evidence seems to contradict the concept of
legal fairness, the Supreme Court officially sanctioned this deception and
made it permissible for police to outright lie to suspects about the evi-

232dence. A minimization tactic that may lead to false confessions is
"theme development" in which interrogators provide moral or legal justi-
fication for the crime, which makes confessing seem like a beneficial

233means of escape. Interrogators suggest to suspects that their actions
were "spontaneous, accidental, provoked, peer-pressured, drug-induced, or
otherwise justifiable by external factors."234 Such tactics lead suspects to
infer that they will be treated with leniency if they confess, although no

225 id
226 See id.
227 id

228 Drizin & Leo, supra note 16, at 915.
229 Kassin et al., supra note 15, at 15-16.
230 Drizin & Leo, supra note 16, at 915.
231 Id. at 915-16.

232 Kassin & Gudjonsson, supra note 27, at 60 (citing Frazier v. Cupp, 394 U.S. 731
(1969) (ruling that a police officer's misrepresentations during the interrogation did not make a
confession inadmissible)).

233 Kassin et al., supra note 15, at 14; see supra text accompanying notes 165-69.
234 Id. at 13.
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explicit promise was made. 2 35 Minimization tactics, therefore, can ulti-
mately lead innocent people to confess falsely.23 6 One study showed that
confession rates, both true and false, occur more often when leniency was
promised and when minimization was used (81% of guilty suspects, 18%
of innocent suspects), than when neither of these tactics was employed
(46% of guilty suspects, 6% of innocent suspects).2 37 The significance of
utilizing such techniques is that it provides interrogators with a loophole,
bypassing court rules that prohibit the use of explicit promises of leniency
but have allowed implicit promises and minimization tactics. 2 38 Allowing
interrogators to use this "implicit but functional equivalent to a promise of
leniency" consequently puts innocent suspects at risk of falsely confess-
ing.239

In addition to the above interrogation techniques, innocent suspects
might also confess because they believe that if they cooperate fully with
the interrogators, "truth and justice will prevail and that their innocence
will become transparent to investigators, juries, and others." 2 40 This faith
in the criminal justice system instills a feeling of reassurance that the trial

241process will favor or protect innocent suspects. Such a way of thinking,
however, may be an "illusion of transparency." 2 42 Some argue that people
have a general tendency to "overestimate the extent to which their true
thoughts, emotions, and other inner states can be seen by others."243 This
illusion is exacerbated by interrogators' initial presumption of guilt, which
is reinforced when suspects cooperate by incriminating themselves.

To summarize, scholars agree that modem police interrogation, al-
though no longer having the physical nature of Third Degree methods, can
still lead to false confessions. Psychological interrogation is inherently
coercive, by inducing suspects to confess falsely for numerous reasons:
when suspects believe that it will be beneficial to do so; when they perce-
ive that evidence, true or false, against them is strong; when they are se-
verely overwhelmed by the pressures of confinement; and when they can

235 Kassin & Gudjonsson, supra note 27, at 60. One study showed that minimization tech-
niques lowered sentencing expectations. Kassin et al., supra note 15, at 18.

236 Kassin et al., supra note 15, at 18.
2371d at 18.
238 Kassin & Gudjonsson, supra note 27, at 60.
239 Kassin et al., supra note 15, at 18-19.
240 d at 22.
241 id

242 d at 23.
243 id
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no longer withstand interrogative pressures and are coerced to confess. 2
44

Despite these coercive tactics, courts have been far less condemnatory of
psychological interrogation techniques than physical ones, as they often
permit evidence obtained through various psychologically coercive tech-
niques.24 5 Until restrictions are placed on some of these tactics, false con-
fessions will continue to occur, and innocent suspects will be convicted
and sentenced by what is supposed to be a just system.

IV. RECOMMENDATIONS FOR LIMITING OCCURRENCES OF
FALSE CONFESSIONS

In the realm of police interrogations, a major issue is how American
246jurisprudence can eliminate or at least limit false confessions. Numer

ous scholars suggested various reforms, including accounting for disposi-
tional and situational factors, setting a higher standard for presuming a
suspect's guilt, and electronically recording interrogations.

A. SPECIAL PROTECTIONS FOR VULNERABLE POPULATIONS

As mentioned above, juveniles and people with mental disabilities are
particularly susceptible to falsely confessing when under interrogative
pressure because, compared to average people, they are more suggestible,
more compliant, and less able to recognize and weigh the risks involved in
decision-making.247 Therefore, given their vulnerability to suggestive
questioning and deference to authority, special precautions must be af-
forded to this at-risk group.248 One suggestion is to have an attorney
present at all times during interrogation. 249 Attorneys can ensure that both
juveniles and people with mental disabilities can properly assert their con-
stitutional rights during interrogation. 2 50 Additionally, interrogators should
receive "specialized training in how to interrogate [these at-risk popula-
tions],"25 1 focusing on the added risks particular to "individuals who are

244 Kassin & Gudjonsson, supra note 27, at 46.
245 Kassin et al., supra note 15, at 27.
246 See Leo & Ofshe, supra note 53, at 492.
247 See supra text accompanying notes 194-215.
248 Kassin et al., supra note 15, at 29. Even Fred Inbau, co-creator of the Reid Technique,

cautioned interrogators that special protections should be afforded to juveniles and the mentally
disabled. Id. at 30.

249 Id. at 30. Professor Kassin argues that a parent or guardian is not enough, as they are
neither aware of their relevant rights nor cognizant of police interrogation methods. Id.

250 d
25 1 Drizin & Leo, supra note 16, at 1003-04.
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young, immature, mentally retarded, psychologically disordered, or in oth-
er ways vulnerable to manipulation."252

B. REDUCE SITUATIONAL RISKS

To produce accurate outcomes, interrogative procedures should ac-
count for various situational risks, namely custody and interrogation time,
presentation of false evidence to suspects, and the use of minimization tac-
tics. 25 3 Research shows that prolonged isolation deprives suspects of sev-
eral basic human needs-belonging, affiliation, and social support-
thereby heightening their distress, which increases their incentive to alle-
viate pressures by cooperating and falsely confessing.254 Keeping suspects
isolated in an interrogative setting deprives them of breaks, sleep, and
food, and eventually fatigues them.25 5 Interrogation time should be li-
mited, and suspects should be given periodic breaks from questioning for
rest and meals.256

In addition, the tactic of confronting suspects with false evidence
should be prohibited, or at least restricted. Such evidence is often an out-
right lie. Take for example situations when interrogators tell innocent sus-
pects that there was an eyewitness who identified them when no such
identification was made.257 In such instances, suspects feel trapped, sub-
jecting themselves to a risk of falsely confessing.25 8 As research indicates,
innocent suspects generally tend to cooperate when they believe that au-
thorities have strong evidence against them.259 Isolated, they begin to feel
hopeless and see false confession as their only way out.2 60 For a society
that places great weight on preserving the values of justice, allowing po-
lice to lie runs counter to the concept of fairness.

Lastly, scholars have argued that the law regarding minimization tac-
tics should be scrutinized.26 1 Courts tend to exclude confessions extracted

252 Kassin et al., supra note 15, at 30. See also Drizin & Leo, supra note 16, at 1004-06
(detailing Broward County's policy for interrogating juveniles and those with developmental
disabilities).

253 Kassin et al., supra note 15, at 28-30.
254 Id at 28.
255 id
256 id
257 id.
25

1 d at 29.
259 Kassin & Gudjonsson, supra note 27, at 60.

260 See id.
261 Id. at 60.
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by direct threats or promises. However, they have not taken the same
stance against confessions drawn with implied threats and promises.262

Numerous studies show that implicit promises lead innocent people to
confess by "leading them to perceive that the only way to lessen or escape
punishment is to comply with the interrogator's demand for confession,"
and to "believe that their continued denial is futile and that prosecution is
inevitable." 263 One possible reform is to permit moral or psychological
minimization but prohibit legal minimization tactics that implicitly com-
municate promises of leniency.2 6 4

C. HEIGHTENED STANDARD FOR PRESUMING GUILT

Because of the guilt-presumptive nature of interrogations, innocent
suspects at the interrogation stage are at a great disadvantage in proving
their innocence. Once interrogators are convinced of a suspect's guilt, they
will act and think in ways that verify that belief.26 5 Interrogators ask more
guilt-presumptive questions, use more psychologically manipulative tech-
niques, and exert more pressure to obtain a confession.266 Therefore, it is
important that interrogators be sure that suspects are guilty before moving
into the interrogation stage. Otherwise, police enter the interrogation under
a false premise and position innocent suspects to make false confessions.
Scholars suggest that to protect innocent individuals, interrogators should
abandon subjective determinations in favor of a "reasonable basis for be-
lieving in the probability of [a suspect's] guilt." 26 7

D. VIDEO RECORDING OF INTERROGATIONS

Scholars and researchers examining interrogation-induced false con-
fessions agree that "[t]o accurately assess a confession, police, judges,
lawyers, and juries should have access to a videotape recording of all in-
terviews and interrogations in their entirety." 26 8 Video-recording interroga-
tions would provide several advantages that could limit the occurrence and
acceptance of false confessions. For one, it makes interrogations transpa-
rent, thereby deterring interrogators from conducting overly lengthy inter-

262 id

263 Kassin et al., supra note 15, at 29.
264 Id at 30.
265 Kassin & Gudjonsson, supra note 27, at 41.
266 Id at 42.
267 Drizin & Leo, supra note 16, at 1002.
268 Kassin & Gudjonsson, supra note 27, at 60-61
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rogations or utilizing egregious methods. 2 69 This transparency leads to a
higher level of scrutiny by police departments, as interrogators are less
likely to resort to improper practices to obtain a confession.2 70 Moreover,
this would provide an "objective, comprehensive, and reviewable record
of the interrogation."27 1 Such a record would eliminate problems of
"swearing contests" between defendants and police, parties claiming that
they forgot what transpired, and self-serving distortions in memory, as
there would be complete documentation of the interrogation.272 Taken to-
gether, video-recording interrogations would increase the fact-finding ac-
curacy of both judges and juries, which in turn could greatly limit the ac-
ceptance of false confessions when they occur.2 73

Yet despite the fact that video-recording interrogations would be the
most accurate way for attorneys, judges, and juries to learn the truth of
how confessions were obtained, only two state supreme courts, Alaska and
Minnesota, require law enforcement officers to electronically record inter-
rogations.27 Such a policy continues to evoke strong resistance from the
law enforcement community as they argue that video-recording interroga-
tions are costly, distract interrogators from the process, and that technical
and operating difficulties might complicate the interrogation and lead to
suppressing confessions. 275 However, despite this resistance and due to a
rising concern about false confessions, there has been a renewed push for
recording requirements. 2 76 Six additional states, Illinois, Maine, New
Mexico, New Jersey, Wisconsin, North Carolina, and the District of Co-
lumbia, now require custodial interrogations to be recorded.277 The su-
preme courts of New Hampshire and Massachusetts also issued strongly
worded opinions that endorse the video-recording of interrogations. 278 Ac-
cordingly, numerous law enforcement agencies throughout the country
have also begun to record interrogations. 27 9 The majority of these depart-
ments found costs to be minimal and the practice useful, noting that video-

269Id at 60.
270 Drizin & Leo, supra note 16, at 997-98.
271 Id. at 997.
272 Kassin & Gudjonsson, supra note 27, at 60-61.
27 3 Id at 61.
274 Kassin et al., supra note 15, at 26.
275 Thomas P. Sullivan, Recording Federal Custodial Interviews, 45 AM. CRIM. L. REV.

1297, 1321-24, 1327-30 (2008).
276 Kassin et al., supra note 15, at 26.
277 Id

278 id

279 id
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recording increases the accountability of detectives and allows them to fo-
cus on suspects rather than on taking notes and to also review suspects'
statements after the interrogation. 28 0

When instituting the policy of video-recording interrogations, the
whole interrogation should be recorded as opposed to only the confession
itself.281 A partial recording would not provide a full account of the inter-
rogation and may mask improper interrogation methods that led up to the
actual confession.282 Furthermore, the camera should adopt a neutral
"'equal focus"'. perspective that shows both the accused and interroga-

28tors.283 Otherwise, an imbalanced focus might lead jurors to underestimate
the amount of pressure exerted by the interrogator.2 84

Video-recording interrogations would provide attorneys, judges, and
jurors with an objective and comprehensive account of the interroga-

28tion.285 Although this would aid in identifying occurrences of false confes-
sions, video-recording would not control the actual methods and tactics
employed by interrogators, which are what ultimately lead innocent people
to confess. To better control interrogation-induced false confessions, an
even stronger position for reform might be necessary-that is, a move
from the current accusatory approach towards an information-gathering
and non-confrontational approach.

E. INFORMATION-GATHERING AND NON-CONFRONTATIONAL
APPROACH

The objective of interrogation is to gather information and to secure
confessions from suspects who are guilty, not to elicit a confession based
on the suspect's presumed guilt. Current interrogation in the United States
employs guilt-presumptive, accusatory, and confrontational methods.2 86

Numerous scholars and researchers have shown that this can, and often
does, lead to false confessions.2 87 A model system currently in practice
that utilizes an information-gathering and non-confrontational approach is
the Police and Criminal Evidence Act (PACE) of England, which employs

280 Kassin & Gudjonsson, supra note 27, at 61.
281 See Drizin & Leo, supra note 16, at 1000; Brandon L. Garrett, The Substance of False

Confessions, 62 STAN. L. REv. 1051, 1113.
282 Drizin & Leo, supra note 16, at 1000.
283 Kassin & Gudjonsson, supra note 27, at 61.

284 d
285 See supra text accompanying notes 271-272.
286 See supra text accompanying notes 150-159.

287 See supra text accompanying notes 134-138
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the PEACE approach.288

Initially, justices of the peace in England and Wales possessed inqui-
sitorial and magisterial responsibilities. 289 Eventually the police force ac-
quired the inquisitorial tasks, including questioning suspects. 29 0 Little
guidance existed for police officers on how to conduct interrogations. 29 1 in
1984, after a number of high-profile false confession cases, including the
"Guildford Four" and the "Birmingham Six," 292 the British government
passed the PACE.29 3 PACE instituted a legislative framework to govern
the exercise of police authority, which significantly reformed police prac-

294.-29tices, eineluding interrogations.295

In regards to interrogations, PACE initially instituted several proce-
dural rules. All interrogations that occur at a police station must be audio-
recorded.296 There is a time limit on the length of interrogations and a re-
quirement that suspects receive periodic breaks from questioning for rest
and meals.2 97 The prosecution has an affirmative burden of proof to show
that a confession was not obtained "by oppression or in consequence of
anything said or done which was likely to render the confession unrelia-
ble."298 Interpreting this law, English courts declared that the misrepresen-

288 See generally Police and Criminal Evidence Act 1984 (PACE) and Accompanying
Codes of Practice, HOME OFFICE, http://www.homeoffice.gov.uk/publications/police/ opera-
tional-policing/pace-codes/ (last visited Apr. 11, 2011) [hereinafter PACE Codes]. Code C sets
out the requirements for the detention, treatment, and questioning of suspects not related to ter-
rorism in police custody by police officers. Code C: Code for the Detention, Treatment and
Questioning of Persons by Police Officers (promulgated under the Police and Criminal Evidence
Act 1984, c. 60, § 67, pt. Vt (Eng.)), available at http://www.homeoffice.gov.uk/publications
/police/operational-policing/pace-codes/pace-code-c?view=Binary (last visited May 23, 2011)
[hereinafter Code C].

289 MARY SCHOLLUM, INVESTIGATIVE INTERVIEWING: THE LITERATURE 43 (2005).
290 id
291 id
292 Findley & Scott, supra note 106, at 378 (two different groups of men who falsely con-

fessed to separate bombing attacks and whose convictions were later overturned due to unsafe
interrogation methods).

293 Kassin et al., supra note 15, at 13. See PACE Codes, supra note 288.
294 Kassin et al., supra note 15, at 13. The Act empowered the Home Secretary to issue

Codes of Practice, which provide detailed regulations for police procedure. See PACE Codes,
supra note 288.

295 See Code C, supra note 288.
296 See Code E: Code of Practice on Audio Recording Interviews with Suspects (promul-

gated under the Police and Criminal Evidence Act 1984, c. 60, § 67, pt. VI (Eng.)), available at
http://www.homeoffice.gov.uk/publications/police/operational-policing/pace-codes/pace-code-
e?view-Binary [hereinafter Code El. There is no video recording requirement. Id.

297 Code C, supra note 288, §§ 8.6, 12.2.
298 Craig M. Bradley, Interrogation and Silence: A Comparative Study, 27 WIs. INT'L L.J.
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tation of available evidence and other types of deceit are not permissi-
ble. 299

Despite the changes instituted by PACE, British interrogation, like
modem American interrogation, remained confrontational, as police offic-
ers had little guidance on how to properly conduct interviews. 30 0 Gradual-
ly, stricter controls exposed gaps in interview techniques, which led to a
surge in research on interrogation tactics. 301 "In 1991, the Home Office set
up a steering group on [interrogation], compris[ed] of members of the po-
lice service, the Home Office and the Crown Prosecution Service., 30 2

Tasked with reforming the interrogation approach, the group developed
PEACE in 1993, which is an "interviewing model aimed at offering a
more effective and ethical alternative to persuasive interviewing," 303 a type
of "investigative interviewing" that is more conversational and based on
obtaining information.30 4 In contrast to the Reid Technique, PEACE em-
ploys an "ethical and inquisitorial frame of mind," in which "the purpose
is clearly communicated to the suspect, rights are properly administered,
rapport is established, and a conversation is engaged between the lead in-
vestigator and suspect."305 Simply put, PEACE abandons the accusatory
confrontational approach and its use of trickery and deceit, and instead
employs a less oppressive approach for interviewing suspects, which asks
them what happened rather than asking them to confess.

However, preliminary evaluations of the PEACE model showed that
it had not fully lived up to expectations. 30 6 The problems of the model may
have been due to the initial obstacles of launching a high-profile program
and a lack of resources, as opposed to an actual failure of the program it-
self. Upon release, PEACE received "minimal support from management,
lack of buy-in from supervisors, inconsistent implementation, and limited
resources to develop and maintain the [program]."307 Further, a Home Of-

271, 287 (2009) (citing PACE § 76(2)).
299 Christopher Slobogin, An Empirically Based Comparison of American and European

Regulatory Approaches to Police Investigation, 22 MICH. J. INT'L. L. 423,443 (2001).
300 SCHOLLUM, supra note 289, at 43.
301 Id
302 id

303 Id

304 LEO, supra note 144, at 326.
305 Findley & Scott, supra note 106, at 378 (internal quotation marks omitted) (quoting

Richard A. Leo, The Third Degree and the Origins of Psychosocial Interrogation in the United
States, 20 INTERROGATIONS, CONFESSIONS, AND ENTRAPMENT 37, 99 (G. Daniel Lassiter ed.,
2004)).

306 SCHOLLUM, supra note 289, at 48.
307 Id at 53.
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fice evaluation found that information and skills were poorly transferred
from the classroom-where police officers were given PEACE training-
to the actual interrogation room, and that there was minimal supervision of
the interviews.30 s Officers received limited training and were expected to
learn on the job or by observing experienced interviewers. 309 Moreover,
officers tended to show poor questioning techniques, deficient interper-
sonal skills, and a lack of quality control over interviews. 310 When interro-
gations broke down, interviewers often resorted to the "question and an-
swer routine" previously utilized, in contrast to the PEACE conversational
method."'

Despite the poor initial evaluations, research conducted in England
after the implementation of both PACE and PEACE suggests that, overall,
PEACE has been a success.312 Interrogation methods improved greatly, by
becoming less coercive and more ethical.3 13 More importantly, even
though interrogations are less coercive, the confession rate in England has
not gone down.314 In fact it is still higher than the American rate.315 Con-
trary to the belief that switching to a non-confrontational approach would
lead to too many guilty suspects avoiding conviction,316 an approach based
on non-confrontation and fact-finding succeeded in the absence of psycho-
logical manipulation.

V. CONCLUSION

While one of the tenets of the American system of criminal justice is
to convict the guilty, American jurisprudence must also aim to protect the
innocent from false confessions. The accusatory and confrontational ap-
proach to interrogation in the United States encourages a "blood sport atti-
tude,"3 17 in which interrogators aim strictly to obtain a confession at what-
ever cost. The consequence, then, is that innocent suspects who are
presumed guilty stand at a high-risk of confessing falsely. Confession evi-

308 Id
3091 Id at 48.
310 Id

311 Id. at 50. This "question and answer routine" refers to the accusatory confrontational
approach, reflective of current American interrogation. See id

332 See Findley & Scott, supra note 106, at 379.
3 SCHOLLUM, supra note 289, at 51.
314 Findley & Scott, supra note 106, at 379.
31 LEO, supra note 144, at 326.

See Findley & Scott, supra note 106, at 377.
317 Leo & Ofshe, supra note 53, at 493.
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dence biases fact-finders' evaluation of a case in favor of the prosecution,
even when there exists exonerating evidence, and even when it was ob-
vious that a confession was coerced.

Scholars have suggested that the United States might gain by imple-
menting an approach similar to PEACE. 31 8 The United States faces a simi-
lar set of problems as England, and might be able to learn from the suc-
cesses and failures of how PEACE was implemented.3 19 PEACE is not a
perfect system and it could benefit from a more comprehensive training
program and an ongoing support and guidance system. Moreover, the
United States has different values, traditions, and crime problems, so an
exact duplication of the English system, without adjustments, would not
be ideal. 32 0 For example, American interrogation might benefit by borrow-
ing the English rule for recording interrogations but mandate both video
and audio recording. At the very least, PEACE, as well as PACE, might
serve as a blueprint for how to modify current interrogation procedures
and ultimately provide a way to limit interrogation-induced false confes-
sions.

A change towards a more non-confrontational, fact-finding approach
to interrogation would limit the occurrence of false confessions by reduc-
ing coercion and psychological pressures. While DNA evidence has been
crucial in informing us of the risks of accusatory and confrontational inter-
rogation methods, it is not always available. Christopher Ochoa, although
freed because of preserved DNA evidence, only got a chance at testing be-
cause the real killer came forward.32 1 What then of the myriad of other in-
nocent suspects, some on death row, who are not as fortunate as Ochoa
and have no outlet to prove their innocence? Adopting a non-
confrontational and non-accusatory approach would help to prevent false
confessions in the first place and protect innocent people from wrongful
convictions.

31 See SCHOLLUM, supra note 289, at 44.
319 Id.

320 Additionally, unlike U.S. criminal justice procedures, which are defined at the state
level, subject to constitutional minimums, England has a centralized policing system under the
supervision of Home Secretary and no system of constitutional review. See Mark Berger, Legis-
lating Confession Law in Great Britain: A Statutory Approach to Police Interrogations 24 U.
MICH. J.L. REFORM 1, 58 (1990).

321 See supra text accompanying note 21.
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