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I. INTRODUCTION

"I don't have any sympathy for you" were some of the last words
Annie Ling heard from the Spalding County trial judge before he
sentenced her to ten years in prison and five years of probation for child
cruelty.' Although Annie heard the words, whether she understood them
was unlikely.2 A Mandarin speaker from Malaysia, Annie did not have an
interpreter at trial. 3 Nor did she understand that in place of going to trial,
she could have accepted a plea bargain to serve a one-year prison term.4

At trial, Annie's lawyer attempted to negate the intent element of Annie's
crime by explaining that punishing her children stemmed from a "set [of]
values informed by her cultural background" rather than from cruel
intentions. Moreover her lawyer failed to give Annie an opportunity to
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testify in her defense with the assistance of an interpreter.

Granted, plenty of criminal defendants-English speaking,
acculturated American defendants included-are not given an opportunity
to testify in their own defense at trial.7 In many instances this is a strategic
choice, and falls within a defendant's Fifth Amendment right against self-
incrimination.8 That said, because her lawyer's defense strategy was to
depict Annie as a mother who did not have cruel intentions toward her
children, letting Annie personally appear may have swayed the jury's
decision in her favor by allowing them to assess her credibility for
themselves.9 However, counsel kept Annie off the witness stand because
he was concerned that having her testify with the assistance of an
interpreter would "make the trial 'take a lot longer' and make the jury
'impatient.""o More importantly, the decision to not have an interpreter at
trial was counsel's, not Annie's. 11

Accordingly, Annie filed for a new trial, arguing her constitutional
right to be present at her own trial was violated and that her lawyer's
"unilateral failure" to secure an interpreter constituted ineffective
assistance of counsel.12 Without explaining, the trial court denied her
motion for a new trial, and the Georgia Court of Appeals affirmed.'3 Later
in November, the Georgia Supreme Court vacated the trial court's
decision, holding that without an interpreter, "one who cannot
communicate effectively in English may be effectively incompetent to
proceed in a criminal matter and rendered effectively absent at trial."' 4 On
remand, the trial court was ordered to apply the competency standard

6 id.

See Sherry F. Colb, The Costs of Testifying in One's Own Defense: An Empirical Study
Highlights the Problem, but What to Do About It?, FINDLAW.COM (Jan. 7, 2009),
http://writ.news.findlaw.com/colb/20090107.html.

8 Id.

Jurors may draw adverse inferences from a defendant's failure to testify in his or her own
defense. See, e.g., Colb, supra note 7 ("Despite the defendant's right not to take the stand (and
the judge's available instruction telling the jury not to draw negative inferences against the
defendant for the exercise of that right), jurors nonetheless know that a defendant could testify if
she wanted to, and this knowledge inevitably makes the jury wonder why the defendant has
chosen not to take the stand") (emphasis in original).

10 Brief of Appellant, supra note 1, at 6 (quoting hearing on motion for new trial).
11 Id.

12 Id. at 2.
13 Ling v. State, 702 S.E.2d 881, 882 (Ga. 2010).
14 id

432



A MATTER OF COMPETENCE

adopted by the U.S. Supreme Court in Drope v. Missouri.'5

Drope involved the issue of whether petitioner, a husband who was
indicted for raping his wife, was mentally competent to stand trial
following his attempted suicide.16 The Court reasoned that "[i]t has long
been accepted that a person whose mental condition is such that he lacks
the capacity to understand the nature and object of the proceedings against
him, to consult with counsel, and to assist in preparing his defense may
not be subjected to a trial."l 7

Whether or not a defendant is mentally competent to stand trial is
determined by whether he or she "has sufficient present ability to consult
with [his or her] lawyer with a reasonable degree of rational
understanding-and whether [he or she] has a rational as well as factual
understanding of the proceedings against [him or her]."' 8 The Court held
sufficient doubt existed as to the husband's competence at trial following
his suicide attempt and that the trial should have been suspended until a
psychiatric evaluation determined whether he was competent to continue
the proceedings.19

As with Annie's case, other courts facing the issue of whether a
limited English proficiency ("LEP") defendant is competent to stand trial
adopt the so-called Drope standard to determine whether an LEP person
speaks and understands English "well enough 'to understand the nature
and object of the proceedings against [him or her], to consult with counsel,
and to assist in preparing [his or her] defense."' 2 0 More troubling,
however, is how such analyses equate limited English proficiency with
mental incompetency.21

In Annie's case, the Georgia Supreme Court raised sua sponte that
"[w]hile Ling did not expressly couch her arguments below in terms of the
right not to be tried while incompetent, that issue is interrelated with her
right to be present." 22 The Court thus equates LEP persons' inability to

s5 Id.; Drope v. Missouri, 420 U.S. 162 (1975).
6 Drope, 420 U.S. at 162-63.

Id. at 171.
8 Id. at 172 (quoting Dusky v. United States, 362 U.S. 402, 402 (1960)).
19 Id.
20 See, e.g., Ling, 702 S.E.2d at 883 (quoting Drope, 420 U.S. at 171).
21 See id. (using the same standard for LEP and mentally incompetent persons demonstrates

that lawyers and judges do not understand the challenge for LEP persons is not a lack of mental
capacity, but rather a linguistic barrier).

"Id. at 883.
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receive an interpreter's help with those "no more competent to proceed ...
due to mental incapacity." 23

Annie's case illustrates the difficulties LEP people and cultural
minorities face when confronted with the American justice system. Not
only are these litigants unable to understand the nature of the proceedings
against them, but their lawyers and the judges and jurors they appear
before are also often unsympathetic and ill equipped to understand the
unique issues LEP and cultural minorities face.2 4

This Note argues that the application of the Drope mental
competency standard by courts confronted with a linguistically and
culturally different litigant is misguided because it fails to account for the
systemic reasons why LEP people and cultural minorities face difficulties
at trial. This Note further argues that the burden ultimately falls on
lawyers who represent LEP persons and cultural minorities to make
linguistic and cultural differences known to the court and to the jury. It is
no coincidence that cases on appeal for interpreter issues and failure to
present mitigating cultural evidence are filed in conjunction with
ineffective assistance of counsel claims.25 Thus cultural awareness is not
merely about ensuring fair representation of LEP and cultural minority
litigants, it is also a matter of professional responsibility.

Part I provides an overview of the unique issues linguistic and
cultural differences present in American courts. Part II examines LEP
persons' need for, and right to, court interpreters. This right is impeded
due to a shortage of court interpreters, languishing proposed legislation,
and the disqualification of bilingual jurors. Accordingly, applying the
Drope standard to LEP litigants-focusing on the incompetency of the
individual LEP litigant to understand his or her proceedings-is
misguided.2 6 Part III discusses the role of cultural information as
mitigating evidence and the ways in which attorneys and courts often
overlook its importance. Part IV highlights the issue of cultural awareness
as a professional responsibility and examines what the medical and legal
professions have done to address the issue.

23 d.
24 See id. (equating LEP persons to mentally incompetent people).
25 See Brief of Appellant, supra note 1, at 2.
26 See discussion, infra Part II.

434



A M TTER OF COMPETENCE

II. OVERVIEW

A. L[NGUISTIC MISUNDERSTANDING

The conventional understanding of interpretation is that it is a
mathematical, formulaic process, whereby a word in one language has an
"exact, corresponding word in another." 27  According to this
understanding, the process of interpretation is a simple matter of
"decoding, or transliteration." 28 However, language involves "ambiguous
processes not susceptible of mathematical solution." 29 While court
interpreters are mandated to give the most accurate translation without
"embellishing, omitting, or editing," interpretation inevitably changes the
meaning of a speaker's words.30 In a report written by Elda Ellis, a
certified court interpreter, she writes "verbatim renditions should be
avoided, as they tend to distort the real meaning [of the interpretation]." 3'

Two types of ambiguity are common in interpreting: lexical
ambiguity and structural ambiguity.32 Lexical ambiguity arises where a
single word has multiple meanings.3 3 For example, the word post can refer
to the verb (to post or mail) or it can refer to "a piece of wood." 34 Lexical
"gaps" can also arise where certain words in one language may not have
an exact equivalent in English, rendering it "impossible in certain
circumstances for an interpreter to convey the precise language of the
witness to the court, jury, or defendant."3 5 Structural ambiguity arises

27 Muneer 1. Ahmad, Interpreting Communities: Lawyering Across Language Difference,
54 UCLA L. REV. 999, 1031 (2007).

28 See id.
29 Id.

30 CAL. R. CT. 2.890(b); Joshua Karton, Lost in Translation: International Criminal
Tribunals and the Legal Implications ofInterpreted Testimony, 41 VAND. J. TRANSNAT'L L. 1, 3
(2008) (describing the act of interpretation as changing the meaning of the speaker's words).

3 Elda Yazmin Ellis, Simplifying the Updated Ethics Code Required for California Court
Interpreters, DAILY J. 1, 1 (2010), www.eyelegallanguagesolutions.com/TheDailyJoumal.pdf.

32 Chunyu Kit & Tak Ming Wong, Comparative Evaluation of Online Machine Translation
Systems with Legal Texts, 100 LAW LIBR. J. 299, 303 (2008) [hereinafter Comparative
Evaluation].

33 Id.

34 Id

3s Richard W. Cole & Laura Maslow-Armand, The Role of Counsel and the Courts in
Addressing Foreign Language and Cultural Barriers at Different Stages of a Criminal
Proceeding, 19 W. NEW ENG. L. REV. 193, 195 (1997) (quoting State v. Casipe, 686 P.2d 28, 33
(Haw. Ct. App. 1984)) [hereinafter Role of Counsel].
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where sentences have more than one possible structure.36 For example, in
the sentence "Jack was told that Mubarak stepped down yesterday," it is
unclear whether Jack heard the news yesterday, or if Mubarak resigned
yesterday; even the phrase "stepped down" is ambiguous. Acts of
translation are thus "inevitably a screen placed between the [litigant or]
witness and the jury, affecting the jury's ability to assess credibility from
demeanor, inflection of voice, nuances of language, and details of
testimony.

B. CULTURAL MISUNDERSTANDING

Cultural difference is another screen that affects the jury's ability to
assess the credibility of litigants and witnesses. Take, for example, the
seemingly subtle but potentially profound issue of what eye contact
signifies in different cultures. In North America, people "tend to
communicate assertively and look at one another."3 8 However in many
Asian countries direct eye contact is "considered rude."3 9 At the other end
of the spectrum, "in Brazil, eye contact often is so intense that many
Americans consider it rude.'4o

These differences can affect how a litigant or a witness is perceived
by the court. In Morales v. Artuz, the issue before the Second Circuit was
whether a witness's refusal to remove her sunglasses while on the witness
stand implicated the defendant's Confrontation Clause rights.4 1 While the
court ultimately concluded that sunglasses did little to hamper the
defendant's right to be confronted, the court noted that whether a person's
eyes are seen has been "explicitly mentioned as of value in assessing
credibility.'A2

Cultural differences can similarly affect how juries perceive
witnesses. Drawing from forensic psychology, studies have shown that

36 Comparative Evaluation, supra note 32, at 303.
3 Role of Counsel, supra note 35, at 195 n.6.
38 JULIA T. WOOD, INTERPERSONAL COMMUNICATION: EVERYDAY ENCOUNTERS 21

(2010).
39 id.
40 Id. at 128.
41 Morales v. Artuz, 281 F.3d 55, 56 (2d Cir. 2002) ("The Confrontation Clause assures the

defendant the presence of witnesses 'upon whom . . . [the defendant] can look while being
tried."' (quoting Coy v. Iowa, 487 U.S. 1012, 1017 (1988)).

42 Id at 60.
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people who avoid eye contact are perceived to be less credible.4 3 One such
study involved showing one group of participants testimony given by
witnesses on behalf of a criminal defendant. The witnesses were either
presented as looking toward the target of their communication, or slightly
downward. The other group of study participants only heard an audio
recording of the testimony. The results showed that the study's
participants thought the witnesses who averted their gaze were less
credible and were more likely to be found guilty than those looking toward
the target of their communication and those who were only heard on
tape.44

The eye contact example demonstrates how cultural beliefs can
shape both how a person is perceived and how they are likely to behave.
Culture, as defined by the Canadian Commission for United Nations
Educational, Scientific and Cultural Organization ("UNESCO"), is "a
dynamic value system of learned elements, with assumptions,
conventions, beliefs and rules permitting members of a group to relate to
each other and to the world." 45 This is not to say that culture is
deterministic of human behavior, but rather that "cultural imperatives
predispose individuals to react to phenomena."4 6

Situating a litigant's background and motivations in terms of his or
her culture is "essential to properly gauge such fundamental issues as
culpability and magnitude of punishment deserved."4 7 Culture factors into
criminal proceedings in three main ways: (1) as a cultural defense in the
guilt phase of the trial; (2) as a part of the processes of presenting well-
established defenses like provocation, self-defense, or insanity; and (3) as
mitigating evidence presented during sentencing.48 Culture is also
introduced in civil proceedings that involve family law, tort actions, civil
rights litigation, and zoning.4 9 Culture can also be raised in the context of
statutory exemptions, such as allowing the slaughter of live animals per

43 See Tess M.S. Neal & Stanley L. Brodsky, Expert Witness Credibility As A Function of
Eye Contact Behavior and Gender, 35 CRIM. JUST. AND BEHAV. 1515, 1516 (2008).

44 See id.
45 Allison D. Renteln & Rene Valladares, The Importance of Culture for the Justice System,

92 JUDICATURE 194-95 (2009) [hereinafter Importance of Culture].

46 Id
47 Id at 194.
48 Id. at 195.
49 id
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Sharia law in Islam, despite statutory animal welfare provisions.o
State v. Mak5' illustrates the use of culture as mitigating evidence

during the sentencing phase of a criminal trial. Mr. Mak, a Chinese
immigrant, was convicted and sentenced to death for the murder of
thirteen people at a gambling club in Seattle's Chinatown. 52 The Ninth
Circuit affirmed the reversal of Mr. Mak's death sentence, finding that his
lawyers failed to introduce mitigating evidence, including expert
testimony that his apparent emotionless state during trial "did not
necessarily indicate disinterest or coldness, but was consistent with
cultural expectations of Chinese males."5 The case illustrates the
difficulty immigrants can face adapting their behavior to accepted Western
norms when confronted with the American justice system.

Like the issue of linguistic indifference, while it is tempting here to
make an argument that cultural minorities should learn to assimilate to
American cultural norms, these people are sometimes unaware that their
conduct may be illegal.54 Although it is well established that ignorance of
the law does not excuse criminal behavior, expecting cultural minorities to
know that their customs are illegal "may be unfair."55 Additionally, states
have "an affirmative duty to ensure that individuals enjoy cultural rights"
under international human rights law, which would also counter the
assimilation argument.56

Furthermore, even when people are made aware that a specific
custom or behavior is illegal, discontinuing the behavior may be easier
said than done. 7 Take for example the practice in Southeast Asia of
healing colds and physical maladies through coining-a type of massage
using a coin with a serrated edge that causes bruising. Southeast Asian
parents often make their children undergo coining for ailments, despite
being told by authorities that the custom could be considered child abuse
in the United States, because "they may well feel compelled to use a folk

so Id.

" 718 P.2d 407 (Wash. 1986).
52 Id. at 413.

s3 Mak v. Blodgett, 970 F.2d 614, 618 n.5 (9th Cir. 1992); see also Role of Counsel, supra
note 35, at 226.

5 See Importance of Culture, supra note 45, at 195.
5 Id.
56 Id

57 Id
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remedy they believe is highly effective."58

C. WHEN LANGUAGE D[FFERENCE AND CULTURE INTERSECT

"Communication is a fundamental social process." 9 Different
cultures have different patterns of communication. 60 Communication
patterns for a particular culture stem from the originating region's
philosophical roots and value systems.6 ' Confucian philosophical
principles in China, Japan, and Korea are reflected in the way people from
these regions communicate. 62 According to Confucian philosophy, the
"main function of communication" is to "initiate, develop, and maintain
social relationships," and thus "there is a strong emphasis on the kind of
communication that promotes such relationships." 63

Indirect communication promotes social relationships but may not
be understood by people outside the linguistic community.64 Indirect
communication "helps to prevent the embarrassment of rejection by the
other person or disagreement among partners, leaving the relationship and
the face of each party intact[,]" 65 and is a "pervasive and often deliberate"
mode of speaking in East Asian cultures. 66 While communication patterns
in American English also contain indirect speech, the level of indirectness
is often greater in East Asian cultures because of their emphasis on
"defending face."67 For example, in America one might say, "the door is
open" to tell someone to shut the door. In Japan, however, it is common
for people to omit references to the door altogether and instead say "[i]t is
somewhat cold today."68 Without reference to context and culture, when

58 Id.

s9 June Ock Yum, The Impact of Confucianism on Interpersonal Relationships and
Communication Patterns in East Asia, 55 COMM. MONOGRAPHS 374, 384 [hereinafter Impact of
Confucianism].

6o Id. at 374.
61 Id.
62 See id. Although there are differences in communication patterns among these countries,

because of the pervasive and strong influence of Confucian philosophy in China, Japan, and
Korea, I refer to them here as having similar value systems.

Impact of Confucianism, supra note 59, at 38 1.
6 4 See id. at 383.
65 Id.

* Id at 384.
67 See id. at 383.
61 Id at TR4
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an indirect statement by an East Asian is interpreted in English, the
resulting translation may appear evasive and unassertive, especially when
contrasted with the direct communication norm in America, where
cooperative conversation entails avoiding "obscurity of expression and
ambiguity."6 9

Granted, people who speak fluent American accented English may
also face cultural misunderstanding in the courtroom. 70 If, for example, a
minority litigant spoke English, but still subscribed to a cultural mode of
communication that emphasized indirect speech, a jury may nonetheless
find that their testimony is vague and indirect. Jurors may assume that
because the litigant speaks English fluently, he or she is culturally
integrated into American society and subscribes to a direct American
mode of communication. This is why it is important for lawyers who
represent LEP and cultural minority litigants to both understand when
these issues arise and to make them explicit when necessary to prevent
diminishing the force of an LEP litigant's testimony.

Because testimony has to be translated when LEP litigants are
represented, language difference becomes a barrier to the jury's ability to
assess the witness's credibility from their demeanor. Cultural differences
in communication patterns fortify this barrier, making it difficult for jurors
to relate to LEP and cultural minority litigants. As a Senior Staff Attorney
for the Asian Pacific American Legal Center, Yungsuhn Park represents
Asian LEP immigrants in civil rights cases. In her experience, the ability
of jurors to empathize with her LEP clients can be affected by the use of
interpreters because of the resulting delay in the jurors' ability to
understand her clients' testimony due to the increased duration of the
proceedings.7 1 A juror's inability to fully understand her clients is also

69 Id.

70 Whether or not a person speaks with a heavy accent is often used as a proxy by others to
determine if the speaker understands English. See, e.g., United States v. Mahmood, 415 F. Supp.
2d 13, 15 (D. Mass. 2006) (criticizing FBI agents failure to ask defendant if he would prefer to
speak to them via an interpreter despite his "obvious foreign accent"). However, a strong foreign
accent "does not necessarily entail a reduction of comprehensibility." DAVID MICHAEL
SINGLETON & LISA RYAN, LANGUAGE ACQUISITION: THE AGE FACTOR 87 (2d ed. 2004). In
fact, "accent may be the least important aspect of [second language] proficiency." Id. Whether
or not someone speaks with an accent has more to do with the age at which they learn English,
rather than how proficient they are in the language. See, e.g., ALENE MOYER, AGE, ACCENT,
AND EXPERIENCE IN SECOND LANGUAGE ACQUISITION 17 (2004) ("[The] common consensus"
is that "foreign accent is widely cited as an intractable feature of late SLA [Second Language
Acquisition]").

7 Telephone Interview with Yungsuhn Park, Senior Staff Attorney, Asian Pacific Am.
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compounded by cultural difference. For example, an American juror may
not understand that an Asian immigrant plaintiff who has suffered an
injury may be less likely to vocally complain about his or her suffering.
The juror might erroneously consider the lack of complaints to be a
measure of the extent of the plaintiff s injury.7 2 Furthermore, the juror may
not know that an Asian immigrant plaintiff s seemingly indirect manner of
testifying may actually be quite forceful and critical when understood
from his or her cultural and linguistic perspective. Unless these differences
are made known to judges and jurors, LEP persons risk being under
compensated due to different communication patterns and cultural
behavior that may be widely accepted and understood in their own
communities. This is why Ms. Park is more than just a lawyer for her
clients. In order to represent them effectively, she must also act as their
"cultural ambassador." 7 3

III. LINGUISTIC DIFFERENCE: ACCOMMODATING LEP
PERSONS

A. THE NEED

1. The Demand

Linguistic minorities comprise a rapidly growing segment of the
national population. According to a 2010 U.S. Census Bureau Report
analyzing information from the 2007 American Community Survey, of the
281 million people aged 5 and up, 55.4 million, or 20%, spoke a language
other than English at home.74 This figure represents a 140% increase from
23 million in 1980.7 In California, the proportion of people who speak a
language other than English at home is higher: approximately four out of
ten people speak another language at home.76

Legal Ctr. (Apr. 21, 2012).
72 id

74 U.S. CENSUS BUREAU, LANGUAGE USE IN THE UNITED STATES 2007, 3 (April 2010),
http://www.census.gov/ prod/2010pubs/acs-12.pdf.

" Id. at 6.
76 INST. FOR Soc. RESEARCH, CAL. STATE UNIv., 2010 LANGUAGE NEED AND

INTERPRETER USE IN CALIFORNIA SUPERIOR COURTS xvi (May 2010), available at

http://www.courts.ca.gov/documents/language-interpreterneed-10.pdf (last visited Mar. 12,
2012).
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Correspondingly, courtrooms across the country are seeing an
increased need for interpretive services. In California, state courts
provided over a million service days of spoken language interpretation
from 2004 to 2008.77 During these four years, the total number of service
days for mandated proceedings grew 13.6%.8 Spanish interpretive
services were by far the highest in demand, at an average of 167,744
service days per year, followed by Vietnamese with 6968 days, Korean
with 3687 days, and Mandarin with 3143 days. Other languages such as
Russian, Armenian, Cantonese, Punjabi, and Farsi each averaged between
1000 and 3000 service days per year.so

States with court interpreter programs usually require certified
interpreter candidates to sit for a standardized language exam.
Certification in California is available in fifteen languages, including
American sign language. The other languages designated for certification
are Arabic, Eastern Armenian, Western Armenian, Cantonese, Japanese,
Khmer, Korean, Mandarin, Portuguese, Punjabi, Russian, Spanish,
Tagalog, and Vietnamese.8 The testing process is rigorous-most
candidates fail either the written or the oral exam on the first attempt.82

However, not all states have certification programs. For example,
in Alaska, where there is no certification program, but a "continuing lack
of clear procedures for identifying needs and using appropriate
interpreters." 8 3 Rather than develop their own system of certification, the
state's courts have partnered with the Language Interpreter Center, a
multi-agency collaboration established by a non-profit organization called
the Alaska Immigration Court System. 84

The Federal Court system classifies interpreters into three

77 A service day is measured by an interpreter's completion of an assignment in one or more

court proceedings, including full, half-day, and night sessions. See id. at xv.

Id. at 23.

Id. at 22.

s0 See id
8' General Court Interpreters FAQs, CAL. COURTS, http://www.courts.ca.gov/2683.htm

(last visited Mar. 28, 2011).
82 Shaw-Chin Chiu, Court Interpreter Testing Process, CAL. COURTS 1 (June 29, 2010),

http://www.courts.ca.gov/documents/testingprocess-script.pdf.
83 Phyllis Morrow, Interpreting and Translating in Alaska's Legal System: Further

Discussion, ALASKA JUST. FORUM (Fall 2000), http://justice.uaa.alaska.edu/forumI/17/3fall2000/
b interp.htmil.

8 The Language Interpreter Center and Interpretation in Alaska, ALASKA JUST. FORUM
(Winter 2010), http://justice.uaa.alaska.edu/forum/26/4winter201 0/f legalinterp.html.
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categories: (1) Certified Interpreters, (2) Professionally Qualified
Interpreters, and (3) Language-Skilled/Ad Hoc Interpreters.ss Certified
Interpreters are persons who successfully complete the Administrative
Office's certification examination. While the Administrative Office once
offered certification programs in three languages-Spanish, Navajo, and
Haitian Creole-the certification programs for Navajo and Haitian Creole
are no longer provided. To become a Certified Interpreter in Spanish,
candidates must take both a written and an oral exam.87 Passing the written
exam is a prerequisite to taking the oral exam.88 In the oral exam,
candidates are expected to "accurately perform simultaneous as well as
consecutive interpretation and sight translations as encountered in federal
courts." 89

If interpretation in a language other than Spanish, Navajo, and
Haitian Creole is needed, the party in need of the interpreter is instructed
to contact the local federal courts to "determine if that court has a need for
the language of expertise." 90 The local court then decides "on a case-by-
case basis whether the prospective interpreter is either professionally
qualified or language skilled." 91 Professionally Qualified Interpreters have
either passed the State Department conference or seminar interpreter test,
passed the interpreter test of the United Nations, or are members with
good standing in either the Association Internationale des Interpretes de
Confer6nce or the American Association of Language Specialists. 9 2

Language-Skilled/Ad Hoc Interpreters are able to demonstrate "to
the satisfaction of the court the ability to interpret court proceedings from
English to a designated language and from that language into English."9 3

Despite the growing demand for interpretive services, many court
systems face a shortage of qualified interpreters. The problem is especially
acute in rural areas. In 2008, Iowa had only eight certified, and around

Interpreter Categories, U.S. COURTS, http://www.uscourts.gov/FederalCourts/
UnderstandingtheFederalCourts/DistrictCourts/Courtlnterpreters/InterpreterCategories.aspx (last
visited Mar. 28, 2011).

86 Id.

8 Id.

as Id
89 Id

9 Id.

91 Id.

92 id.
93 t
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fifty non-certified court interpreters. 4

Metropolitan areas, such as New York, Los Angeles, and San
Francisco, have larger populations of interpreters. But even in California,
the demand for interpreters outnumbers supply. According to the Superior
Court of Stanislaus County's website, every county in California is
suffering from a shortage of certified and registered interpreters. 96 This
shortage affects the ability to "provide meaningful access to justice for all
court users."97

Delays to proceedings often result from the inability to locate a
certified translator, especially for cases that take place in rural counties or
involve less frequently spoken languages. In Huntsville, Alabama,
Tereso Salinas, a Mexican national who speaks Chatino, has been held
without trial in the county jail since July 2008 on charges of child rape.99

The court, the prosecution, and the defense have all been unable to find
him an interpreter.100 Mr. Salinas, who speaks no English and little
Spanish, is hardly able to communicate with his own lawyer.'0 '

As in the federal system, where certified or professionally qualified
interpreters are unavailable, in several states, unofficial or uncertified
interpreters are often used to meet the need for translation services.102
Courts hire uncertified interpreters not only out of necessity, but also

94 Dolly A. Butz, Big Demand Keeps Sioux City Court Interpreter Busy, GLOBE GAZETTE
(Feb. 9, 2009, 12:00 AM), http://globegazette.com/news/local/big-demand-keeps-sioux-city-
court-interpreter-busy/article_030acab8-ec7a-5ff5-al e I -e24ba9dl a64a.html.

95 Seung Min Kim, Shortages of Court Reporters Intensifies, AM. OBSERVER (Apr. 19,
2009), http://inews6.americanobserver.net/articles/shortages-court-reporters-intensifies.

96 Court Interpreter, SUPERIOR COURT OF CAL. CNTY. OF STANISLAUS (Mar. 2, 2011, 8:50
AM), http://www.stanct.org/Content.aspx?page=court interpreters-overview of services.

9 AB 663, 2009-2010 Leg., Reg. Sess. (Cal. 2009) (as amended June 15, 2009), available
at http://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_0651-0700/ab_663_bill_20090615
amended senv96.pdf.

9 See, e.g., Thadeus Greenson, Dearth of Interpreters Increases Costs, Delays; Humboldt
County Court Regularly Brings in Translators from Out of the Area, TIMES-STANDARD, Feb. 5,
2011.

99 Brian Lawson, Rape Case Cannot Move Forward Due to Lack of Chatino Interpreter,
THE HUNTSVILLE TIMES (Jan. 25, 2011, 7:45 AM), http://blog.al.com/breaking/2011
/01/rape case cannot move forward.html.

'00Id,

101 Id.
102 Lynn W. Davis et al., The Changing Face ofJustice: A Survey ofRecent Cases Involving

Courtroom Interpretation, 7 HARV. LATINO L. REV. 1, 15 (Spring 2004).
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because they are cheaper. 0 3

2. Disqualifying Bilingual Jurors

Given the systemic shortage of court interpreters, one might think
that bilingual people would be welcome to serve on juries where their
linguistic and cultural knowledge can be put to use. In fact, the opposite is
true: prospective jurors can be disqualified for knowing the non-English
language that will be used in a court proceeding. 104

In Hernandez v. New York, the U.S. Supreme Court held in a plurality
opinion that a prosecutor's preemptory challenge of Spanish-speaking
venire persons was race-neutral. 05 The prosecutor moved to strike two
bilingual Latino jurors because he was "uncertain that they would be able
to listen and follow the interpreter." 06 Explaining his reasoning, the
prosecutor stated at trial that "there was a great deal of uncertainty as to
whether [the venire persons] could accept the interpreter as the final
arbiter of what was said by each of the witnesses, especially where there
were going to be Spanish-speaking witnesses." 0 7 Judging from the venire
person's responses to the prosecutor's question of whether they would
accept the interpreter's version of the witness testimony the prosecutor felt
that in a case where an interpreter would be relied on to translate the
testimony of the main witnesses, these venire persons "would have an
undue impact upon the jury."108

In his brief, the prosecutor cited the following exchange from
United States v. Perez to showcase the issues that arise when bilingual
jurors refuse to accept the court interpreter's official translation.

DOROTHY KIM (JUROR NO. 8): Your Honor, is it proper to ask the

103 Mait6 Jullian, Shortage of Court Interpreters Worsening in U.S., USA TODAY (Nov. 19,
2008, 4:09 PM), http://www.usatoday.com/news/nation/2008-11-18-court-interpreters N.htm. In
the federal system, for example, in 2010, the Administrative Office of U.S. Courts reported that
federal certified interpreters receive $388 per day while non-certified interpreters receive $187.
United States Courts, Current Fees for Contract Interpreters, USCOURTS.Gov (Feb. 1, 2010),
http://www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/DistrictCourts/Courtlnt
erpreters/ContractlnterpretersFees.aspx.

10 See Hernandez v. New York, 500 U.S. 352 (1991).

'os Id. at 372.

107 Id

o Id at 357. The potential jurors "each looked away from [the prosecutor] and said with
some hesitancy that they would try ... to follow the interpreter." Id. at 356.
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interpreter a question? I'm uncertain about the word La Vado [sic]. You
say that is a bar.

THE COURT: The Court cannot permit jurors to ask questions directly.
If you want to phrase your question to me-

DOROTHY KIM: I understood it to be a restroom. I could better believe
they would meet in a restroom rather than a public bar if he is
undercover.

THE COURT: These are matters for you to consider. If you have any
misunderstanding of what the witness testified to, tell the Court now
what you didn't understand and we'll place the-

DOROTHY KIM: I understand the word La Vado [sic]-I thought it
meant restroom. She translates it as bar.

MS. IANZITI: In the first place, the jurors are not to listen to the Spanish
but to the English. I am a certified court interpreter.

DOROTHY KIM: You're an idiot. 09

After further questioning, the witness stated that the conversation in
question did not happen in the restroom.110 The juror "later explained that
she had said 'it's an idiom' rather than 'you're an idiot,"' but she was
ultimately dismissed from the jury."'

In Hernandez, the Court held that the prosecutor's reasoning did
not implicate race because he simply "divided potential jurors into two
classes: those whose conduct during voir dire would persuade him they
might have difficulty in accepting the translator's rendition of Spanish-
language testimony and those potential jurors who gave no such reason for
doubt."' 1 2 Both groups could contain both Latinos and non-Latinos.
Acknowledging that this policy could disproportionately impact Latinos,
the Court ultimately concluded that a disproportionate impact would not
make the prosecutor's actions a "per se violation of the Equal Protection
Clause."ll 4 The decision reinforces the idea that jurors should "base their
deliberations on a common, official record of courtroom proceedings and
not on their independent knowledge, linguistic or otherwise."" 5

0 Id. at 360 n.3 (citing United States v. Perez, 658 F.2d 654, 662 (9th Cir. 1981)).

"' Id

112 Id at 361.
113id

114 id.

" Linda Greenhouse, High Court Upholds Exclusion of Bilingual Jurors, N.Y. TIMES
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3. Interpreter Legislation

While states have proposed legislation to address the shortage of
qualified interpreters, little has actually gone into effect.'16 New York
Senate Bill S5406 and Assembly Bill 4432, introduced in 2009, proposed
standards and guidelines outlining the qualifications for official court
interpreters." 7 The bills would add two new sections to establish the
"explicit standards and functions of court interpreters."" 8 Both bills have
been referred to the judiciary with no further action."19 Similarly,
California Assembly Bill 663 attempts to address the need for interpreters
by establishing a Judicial Council working group to ascertain best
practices regarding the provision of interpreters in court proceedings.2

The bill was sent from the Senate Committee without further action as of
November 30, 2010.121

Congress has also yet to act in addressing the shortage of court
interpreters. In 2009, Senator Herb Kohl sponsored the State Court
Interpreter Grant Program Act, which would allocate $15 million per year
over the course of five years to fund state court certification programs.122
In addition to increasing the number of interpreters for use in court
proceedings, the bill would help bolster interpretation services in law
enforcement, national emergency preparedness and response, immigration
proceedings, and human trafficking investigations. 12 3 This bill has yet to

(May 29, 1991), http://query.nytimes.com/gst/fullpage.html?res=9DOCE5DFl43BF93AA15756
COA967958260&pagewanted=all.

11 See infra notes 117-24 and accompanying text.
" S. 5406, 2009-2010 Leg., Reg. Session (N.Y. 2009), available at

http://open.nysenate.gov/legislation/api/1.0/html/bills/S5406-2009; A. 4432, 2009-2010 Leg.,
Reg. Session (N.Y. 2009), available at http://open.nysenate.gov/legislation/bill/A4432-2009.

"' N.Y.S. 5406; N.Y.A. 4432.

"9 N.Y.S. 5406; N.Y.A. 4432.
120 A.B. 663, 2009-2010 Leg., Reg. Sess. (Cal. 2009) (as amended July 15, 2009),

available at
http://www/leginfo.ca.gov/pub/0910/bill/asm/ab_06510700/ab_663 bill 20090615 amended

senv96.pdf.
121 Complete Bill History of AB 663,www.LEGINFO.CA.GOV,

http://www/leginfo.ca.gov/pub/0910/bill/asm/ab_06510700/ab_663_bill_20101130_history.html
(last visited Jan. 25, 2012).

122 Kohl Introduces Bill to Establish State Court Interpreters Grant Program, SENATE.GOV
(July 6, 2009), http://kohl.senate.gov/newsroom/pressrelease.cfm?customel-dataPagelD
1464=2921.

123 Peggy Williams, Court Interpreter Legislation Proposed by Sen. Herb Kohl, MADISON
POL. Buzz EXAMINER (July 11, 2009), http://www.examiner.com/political-buzz-in-
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be put to a vote.124

B. THE RIGHT

"Particularly inappropriate in this nation where many languages are
spoken is a callousness to the crippling language handicap of a newcomer
to its shores, whose life and freedom the state by its criminal processes
chooses to put in jeopardy."1 2 5 Title VI of the 1964 Civil Rights Act
guarantees the following: "No person in the United States shall, on the
ground of race, color, or national origin, be excluded from participation in,
be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance."l 2 6 While the
Act does not explicitly address discrimination on the basis of limited
English proficiency, in 2000, President Clinton issued Executive Order
13166, where accessibility of LEP persons to federally funded programs
and activities is included under the prohibition against discrimination on
the basis of national origin. 127 Arguably, the Executive Order's inclusion
of LEP persons under the discrimination on the basis of national origin
category is under-inclusive, as LEP persons can also be citizens of the
United States. 128

In 1978, Congress enacted the Court Interpreters Act, which
establishes guidelines for the appointment of interpreters and specifies
how the federal certification process is administered. 12 9 Under the Act, the
presiding judge has the discretion to determine whether or not an
interpreter is needed. 13 0 The defendant or witness is entitled to an
interpreter if he or she:

(A) speaks only or primarily a language other than the English language;
or

(B) suffers from a hearing impairment (whether or not suffering also

madison/court-interpreter-legislation-proposed-by-sen-herb-kohl.
124 S. 1329: State Court Interpreter Grant Program Act, GOVTRACK.US,

http://www.govtrack.us/congress/bill.xpd?bill=sl 11-1329 (last visited Jan. 25, 2012).
125 Negron v. New York, 434 F.2d 386, 390 (2d Cir. 1970).
126 42 U.S.C. § 2000(d) (2006).
127 Exec. Order No. 13166, 65 Fed. Reg. 50121 (Aug. 11, 2000).
128 See Negron, 434 F.2d at 387 (showing that man with LEP was also citizen of U.S.

because he was a native of Puerto Rico).
129 28 U.S.C. § 1827(d)(1) (2006).
130 id.
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from a speech impairment) so as to inhibit such party's comprehension
of the proceedings or communication with counsel or the presiding
judicial officer, or so as to inhibit such witness' comprehension of
questions and the presentation of such testimony.13'

A case interpreting the Act notes, however, that it "was not
'enacted to create new constitutional rights for defendants or expand
existing constitutional safeguards."" 3 2 While the Supreme Court "has yet
to recognize [a constitutional] right to a court-appointed interpreter,"
appellate and district courts have held that the right to an interpreter in
criminal trials has been established via the Due Process Clause of the
Fourteenth Amendment and the Confrontation Clause and right to
effective assistance of counsel in the Sixth Amendment.'3 3

However, it is not clear whether an LEP person has a constitutional
right to an interpreter in a civil proceeding.13 4 Jara v. Municipal Court, a
California Supreme Court case, is often cited for the proposition that there
is no due process right to a court interpreter in a civil proceeding. 35 In
Jara, an indigent civil defendant who was sued for damages caused by a
car accident filed a writ of mandamus to compel the appointment of a
court interpreter.' 36 In refusing to recognize the civil defendant's right to a
court interpreter, the court relied on reasoning that pointed to other sources
for language assistance, such as "members of his family, friends or
neighbors bom or schooled here may provide aid" and "private
organizations" that "also exist to aid immigrants." 37 The court also relied

132 United States v. Johnson, 248 F.3d 655, 661 (7th Cir. 2001) (quoting United States v.
Joshi, 896 F.2d 1303, 1309 (11 th Cir. 1990)).

In Id. at 663-65. In California, the guarantee of an interpreter in a criminal proceeding is
written into the state constitution. The Californian Constitution makes explicit that "[a] person
unable to understand English who is charged with a crime has a right to an interpreter
throughout the proceedings." CAL. CONST. art. I, § 14. In People v. Aguilar, the California
Supreme Court explained that a defendant's right to "understand the instructions and rulings of
the judge, the questions and objections of defense counsel and the prosecution, as well as the
testimony of the witnesses," was a "continuous one." People v. Aguilar, 677 P.2d 1198, 1201
(Cal. 1984). The court emphasized that when an interpreter is appointed for criminal
proceedings, the interpreter "must be provided to aid the accused during the whole course of the
proceeding[.]" Id.

134 Charles M. Grabau & Llewellyn Joseph Gibbons, Protecting the Rights of Linguistic
Minorities: Challenges to Court Interpretation, 30 NEW ENG. L. REv. 227, 262 (Winter 1996)
[hereinafter Protecting the Rights].

13 Id

Jara v. Municipal Court, 578 P.2d 94, 94-95 (Cal. 1978).
17 Id at 95
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on the fact that "courtroom proceedings, of course, are controlled by
counsel" to conclude that "the absence of an interpreter for his client to
explain court proceedings as they occur has not been shown to constitute a
substantial burden."' 3 8

Negron v. New York, decided in 1970, was the first federal case to
hold that the lack of adequate interpretation "rendered the trial
constitutionally infirm." 39 In Negron, the defendant was a twenty-three
year old who hailed from Arecibo, Puerto Rico.140 Mr. Negron had made it
only to sixth-grade in Puerto Rico and neither spoke nor understood any
English.141 Because his court appointed lawyer spoke no Spanish, Mr.
Negron could not communicate with him.142 Communication between
them, as well as between Mr. Negron, the court, and the witnesses called
to trial, was made possible via an interpreter whose assistance was
"spasmodic and irregular." 4 3

Counsel and Mr. Negron conferred for only twenty minutes via an
interpreter prior to trial. 144 During the trial Negron's own testimony and
that of two of the State's Spanish-speaking witnesses, were translated
simultaneously by an interpreter who was retained by the prosecution.14 5

The other twelve witnesses who testified against Mr. Negron did so in
English.14 6 This English testimony was not translated simultaneously but
"merely summarized" by the interpreter in ten to twenty minutes during
recess.147 The Second Circuit noted that to Mr. Negron, "most of the trial
must have been a babble of voices." 4 8

The court concluded that Mr. Negron's trial "lacked the basic and
fundamental fairness required by the [D]ue [P]rocess [C]lause of the
Fourteenth Amendment." 49 With regards to the Sixth Amendment, the
court focused on the summaries of the witness testimony provided by the

138 id.
139 Negron v. New York, 434 F.2d 386, 387 (2d Cir. 1970).
140 Id at 387-88.
141 Id at 388.

142 id

143id

"' Id

145 id
146 id
147 id.
148 id.

149 Id at 389
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