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)RU�GHFDGHV��ODZ\HUV�DQG�OHJDO�VFKRODUV�KDYH�GLVDJUHHG�RYHU�KRZ�
PXFK�UHVRXUFH�UHGLVWULEXWLRQ�WR�H[SHFW�IURP�IHGHUDO�FRXUWV�DQG�&RQJUHVV�
LQ� VDWLVIDFWLRQ� RI� WKH� )RXUWHHQWK� $PHQGPHQW¶V� SURPLVH� RI� HTXDO�
SURWHFWLRQ���2I�SDUWLFXODU�LPSRUWDQFH�WR�WKLV�GHEDWH�DQG�WR�WKH�QDWLRQ�JLYHQ�
LWV� NDOHLGRVFRSLF� KLVWRU\� RI� LQHTXDOLW\�� LV� WKH� TXHVWLRQ� RI� UDFLDO�
UHGLVWULEXWLRQ�RI�UHVRXUFHV���$�NH\�GLPHQVLRQ�RI�WKDW�TXHVWLRQ�LV�ZKHWKHU�
WR�DFFHSW�WKH�6XSUHPH�&RXUW¶V�OLPLWDWLRQ� RI�HTXDO�SURWHFWLRQ�WR�SXEOLF�
DFWRUV¶� GLVSDUDWH� WUHDWPHQW� RI�PHPEHUV� RI� GLIIHUHQW�UDFHV� RU� LQVWHDG�
GHPDQG�FRQVWLWXWLRQDO�UHPHGLHV�IRU�WKH�UDFLDOO\�GLVSDUDWH�LPSDFW�RI�SXEOLF�
DFWLRQ���

)RU�D�VXEVWDQWLDO�VHJPHQW�RI�WKH�QDWLRQ¶V�SRSXODWLRQ�DV�ZHOO�DV�LWV�
MXGLFLDU\�DQG�OHJDO�FXOWXUH��JRYHUQPHQWDOO\�PDQGDWHG�UHGLVWULEXWLRQ��DQG�
SDUWLFXODUO\�UDFLDO�UHGLVWULEXWLRQ��RI�UHVRXUFHV�WR�UHPHG\�WKH�GLVSDUDWH�UHVXOWV�
RI�SXEOLF�DFWLRQ�LV�DQDWKHPD�WR�RXU�FRQVWLWXWLRQDO�RUGHU²VR�PXFK�VR�WKDW�
VXFK� UHGLVWULEXWLRQ� PD\� SURYRNH� YLROHQFH� WKDW� KRUULEO\� PDJQLILHV�
LQHTXDOLW\���$YRLGLQJ�WKDW�SURVSHFW�OHDGV�XV�WR�SURSRVH�D�QHZ�FRQVWLWXWLRQDO�
XQGHUVWDQGLQJ�RI�WKH�UHODWLRQVKLS�EHWZHHQ�GLVSDUDWH�LPSDFW�DQG�WUHDWPHQW�
WR�VHUYH�DV�DQ�DOWHUQDWLYH�WR� UDFLDO�UHGLVWULEXWLRQ²RU��VKRXOG�RXU�OHJDO�

�

�6LPRQ� +�� 5LINLQG� 3URIHVVRU��&ROXPELD�/DZ� 6FKRRO�� %�$�� ������<DOH� &ROOHJH�� -�'�� ������
6WDQIRUG�/DZ�6FKRRO���


�$VVRFLDWH��&UDYDWK��6ZDLQH�DQG�0RRUH��%�6��������2KLR�8QLYHUVLW\��-�'��������&ROXPELD�
/DZ�6FKRRO���



�$VVRFLDWH��0RUULVRQ�	�)RHUVWHU��%�$��������9DVVDU�&ROOHJH��-�'��������&ROXPELD�/DZ�
6FKRRO���7KH�DXWKRUV�DUH�JUDWHIXO�IRU�WKH�RXWVWDQGLQJ�UHVHDUFK�DVVLVWDQFH�RI�7HVVD�%DL]HU��&KHQJ�
-XQ�.RK��-XOLD�-��/HYLWDQ��DQG�,UD�5RVHQEHUJ��
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FXOWXUH�FKDQJH�VXIILFLHQWO\�LQ�UHDFWLRQ�WR�FXUUHQW�HYHQWV��DV�D�QHFHVVDU\�
VXSSOHPHQW�WR�UHGLVWULEXWLRQ���

:KLOH�DFNQRZOHGJLQJ�WKH�QHHG�WR�PLQG�WKH�UDFLDO�DQG�RWKHU�JDSV�
WKDW�SXEOLF�DFWLRQ�SHUVLVWHQWO\�FUHDWHV�DQG�WROHUDWHV��RXU�VWUDWHJ\�FDOOV�XSRQ�
SXEOLF�DFWRUV�DQG�RYHUVLJKW�ERGLHV�WR�PLQH�WKH�JDSV�IRU�GLVSRVLWLYH�HYLGHQFH�
RI�GLVSDUDWH�WUHDWPHQW���&RPSDUHG�ZLWK�KRZ�IHGHUDO�FRXUWV�DQG�RXU�OHJDO�
FXOWXUH�FXUUHQWO\�XQGHUVWDQG�GLVSDUDWH�WUHDWPHQW��RXU�DSSURDFK�LV�PRUH�
KRQHVW�DERXW�WKH�H[LVWHQFH�DQG�PHDQLQJ�RI�FHQWXULHV�RI�XQUHOHQWLQJ�UDFLDO�
GLVSDULWLHV�DQG�PRUH�LQVLVWHQW�RQ�WUDQVSDUHQF\�DERXW�ZK\�GLVSDULWLHV�NHHS�
RFFXUULQJ� DQG�ZKHWKHU� WKH\� DUH� LQQRFHQW�� � <HW�� WKH� SURSRVDO�DOVR� LV�
PRGHUDWHG�E\� LWV� FRQWLQXLQJ� SULRULWL]DWLRQ� RI�GLVSDUDWH�WUHDWPHQW�RYHU�
GLVSDUDWH�LPSDFW�SHU�VH��E\�WKH�H[WHQW�WR�ZKLFK�LW�UHPDLQV�FRQVWLWXWLRQDOO\�
DQG�FXOWXUDOO\�SUHFHGHQWHG��E\�LWV�REMHFWLYH�RI�UHIRUP�EXW�QRW�QHFHVVDULO\�
RXWULJKW�UDFLDO�UHGLVWULEXWLRQ��DQG�E\�LWV�HIIRUW�WR�DYRLG�URZLQJ�XSVWUHDP�
DJDLQVW� WKH� QDWLRQ¶V� LQGLYLGXDOLVWLF� FXUUHQW�RU� EHLQJ� VZHSW� E\� LW� RYHU�
WUHDFKHURXV�DQG�YLROHQW�IDOOV���

,Q� RIIHULQJ�WKLV� DSSURDFK��ZH� UHFRJQL]H�WKH� QHHG�FRQVWDQWO\�WR�
FDOLEUDWH�WKH�EUHDGWK�RI�WKH�FRQFHVVLRQ�EHLQJ�PDGH�WR�OLEHUW\�RYHU�HTXDOLW\�
DQG�FRPPXQLW\��LQ�RUGHU�WR�NHHS�WKH�YRUDFLRXV�DSSHWLWH�RI�WKH�QDWLRQ¶V�
LQGLYLGXDOLVP�IURP�FRQVXPLQJ�DOO� KRSH�RI�HTXLW\�DQG�VRFLDO� VROLGDULW\�
DPRQJ�GLYHUVH�SRSXODWLRQV��
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>2@Q� WKH� ELJ� XQILQLVKHG�JRDOV�LQ� WKLV� FRXQWU\�������EURDG�
PDMRULWLHV�DJUHH�RQ�WKH�HQGV���7KDW¶V�ZK\�IRONV�ZLWK�SRZHU�
ZLOO�NHHS�WU\LQJ�WR�GLYLGH�\RX�RYHU�WKH�PHDQV���7KDW¶V�KRZ�
QRWKLQJ�FKDQJHV���<RX�JHW�D�V\VWHP�WKDW�ORRNV�RXW�IRU�WKH�
ULFK�DQG�SRZHUIXO�DQG�QRERG\�HOVH���6R�H[SDQG�\RXU�PRUDO�
LPDJLQDWLRQV�� EXLOG�EULGJHV��DQG�JURZ�\RXU�DOOLHV�LQ�WKH�
SURFHVV�RI�EULQJLQJ�DERXW�D�EHWWHU�ZRUOG��
%DUDFN�2EDPD�
$GGUHVV�DW�WKH�6KRZ�0H�<RXU�:DON�+�%�&�8��(GLWLRQ�
�
�
�
�
�
�



����@� MINE THE GAP� ��

7$%/(�2)�&217(176�

,��,1752'8&7,21��5$&,$/�5()250��5(',675,%87,21��
5$*1$5g.��������������������������������������������������������������������������������

,,��',63$5,7<�'5,9(1�'87<�72�,148,5(��������������������������������������
$��'87<�72�/($51����������������������������������������������������������������������
%��5(63216,%/(�/($51,1*����������������������������������������������������������
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��� 7DNLQJ�6HULRXVO\�WKH�,QVLJKW�WKDW�3HUVLVWHQW�'LVSDUDWH�
2XWFRPHV�,QGLFDWH�%LDV�WKDW�,V�'HHSO\�DQG�,QHIIDEO\�
%XLOW�,Q����������������������������������������������������������������������������

��� 0DNLQJ�WKH�0DQGDWHG�,QTXLU\�3UDFWLFDO��)RUZDUG�
/RRNLQJ��DQG�6HOI�H[HFXWLQJ����������������������������������������������

��� 8VLQJ�'LVSDULWLHV�$PRQJ�7UDGLWLRQDOO\�'LVDGYDQWDJHG�
,QGLYLGXDOV�DV�:HOO�DV�%HWZHHQ�7KHP�DQG�
7UDGLWLRQDOO\�3ULYLOHJHG�,QGLYLGXDOV�DV�(YLGHQFH�RI�
,QHTXLW\���������������������������������������������������������������������������

��� %ULQJLQJ�0XOWLSOH�3HUVSHFWLYHV�WR�%HDU�RQ�:KHWKHU�
6XVSLFLRXV�'LVSDULWLHV�$UH�3XUSRVHIXO�RU�5HFNOHVVO\�
,QGLIIHUHQW�WR�%ODFN�/LYHV�������������������������������������������������

��� 3URPRWLQJ�,PSURYHG�2XWFRPHV�IRU�$OO��:KLOH�
.HHSLQJ�*HQHUDO�%HQHILWV�IURP�6XIILFLQJ�DV�D�
5HVSRQVH�WR�3HUVLVWHQW�*DSV����������������������������������������������

,,,��',63$5,7<�'5,9(1�/($51,1*�,1�$&7,21������������������������������
$��',6$%,/,7<�$1'�(03/2<0(17�',6&5,0,1$7,21����������������������
%��-89(1,/(�-867,&(��������������������������������������������������������������������
&��3257)2/,2�6&+22/�5()2506��������������������������������������������������

��� ,PSURYHG�*UDGXDWLRQ�DQG�&ROOHJH�UHDGLQHVV�5DWHV�������������
��� ,QFUHDVHG�3URILFLHQF\�RQ�6WDWH�0DWK�DQG�(QJOLVK�7HVWV�������
��� *DS�&ORVXUH�RQ�1DWLRQDO�7HVWV������������������������������������������
��� ,PSDFW�RQ�5DFLDO�'LVSDULWLHV����������������������������������������������

'��6&+22/�'(6(*5(*$7,21�����±�������������������������������������������
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)RU�GHFDGHV��ODZ\HUV�DQG�OHJDO�VFKRODUV�KDYH�GLVDJUHHG�RYHU�KRZ�
PXFK�UHVRXUFH�UHGLVWULEXWLRQ�WR�H[SHFW�IURP�IHGHUDO�FRXUWV�DQG�&RQJUHVV�
LQ� VDWLVIDFWLRQ� RI� WKH� )RXUWHHQWK� $PHQGPHQW¶V� SURPLVH� RI� HTXDO�
SURWHFWLRQ���� 2I�SDUWLFXODU�LPSRUWDQFH�WR�WKLV� GHEDWH�DQG�WR� WKH�QDWLRQ��
JLYHQ� LWV� NDOHLGRVFRSLF�KLVWRU\�RI�LQHTXDOLW\� LV� WKH� TXHVWLRQ�RI� racial�

�
��See, e.g.��.DWH�$QGULDV��The Fortification of Inequality: Constitutional Doctrine and the 
Political Economy�����,1'��/��5(9�������±�����������H[SORULQJ�FRQWULEXWLRQ�RI�6XSUHPH�&RXUW¶V�
WUHDWPHQW�RI�HGXFDWLRQ�HTXDOLW\�WR�HFRQRPLF�LQHTXDOLW\���(GZLQ�%DNHU��Outcome Equality or 
Equality of Respect: The Substantive Content of Equal Protection������8��3$��/��5(9����������±
���	�QQ�����±������±�����������VXPPDUL]LQJ�WKH�GHEDWH�RYHU�GLVWULEXWLYH�FRQVWLWXWLRQDO�HTXDOLW\�
GRFWULQH���3DXO�%UHVW��Foreword: in Defense of the Antidiscrimination Principle�����+$59��/��
5(9�������±�����������³>1@HLWKHU�WKH�&RQVWLWXWLRQ�QRU�VRXQG�PRUDO�RU�SROLWLFDO�WKHRU\�G LVIDYRUV�
SUDFWLFHV�WKDW�GLVSURSRUWLRQDWHO\�LQMXUH�WKH�PHPEHUV�RI�UDFLDO�PLQRULWLHV�XQOHVV�WKH�
GLVSURSRUWLRQDWH�LPSDFW�UHIOHFWV�RU�FRQGXFHV�WR�YLRODWLRQV�RI�WKH�DQWLGLVFULPLQDWLRQ�SULQFLSOH�´���
-2+1�+$57�(/<��'(02&5$&<�$1'�',675867����±����������DUJXLQJ�WKDW�FRQVWLWXWLRQDO�FRXUWV�
VKRXOG�OLPLW�HQIRUFHPHQW�RI�HTXDOLW\�WR�DVVXULQJ�HTXDO�DFFHVV�WR�WKH�SROLWLFDO�SURFHVV��ZKLOH�
HVFKHZLQJ�VXEVWDQWLYH��LQFOXGLQJ�UHGLVWULEXWLYH��GHFLVLRQPDNLQJ���-RVHSK�)LVKNLQ�	�:LOOLDP�(��
)RUEDWK��The Anti-Oligarchy Constitution�����%�8��/��5(9����������±�����������FULWLFL]LQJ�ODZ¶V�
FXUUHQW�GHYLDWLRQ�IURP�KLVWRULFDO�XQGHUVWDQGLQJV�RI�³HTXDO�SURWHFWLRQ´�DV�SUREOHPDWL]LQJ�ZHDOWK�
LPEDODQFHV���0,&+$(/�6��*5(9(��7+(�836,'(�'2:1�&2167,787,21�������������FULWLFL]LQJ�
FRQVWLWXWLRQDO�IRFXV�RQ�GLVWULEXWLYH�HTXDOLW\�ULJKWV�DQG�FDOOLQJ� IRU�FRQVWLWXWLRQDO�OLPLWV�RQ�
HFRQRPLF�UHJXODWLRQ�ZLWK�UHGLVWULEXWLYH�HIIHFWV���)UDQN�,��0LFKHOPDQ��Foreword: On Protecting 
the Poor Through the Fourteenth Amendment�����+$59��/��5(9������±�����������DUJXLQJ�WKDW�
WKH�)RXUWHHQWK�$PHQGPHQW�JXDUDQWHHV�D�PLQLPXP�OHYHO�RI�SURWHFWLRQ�DJDLQVW�WKH�HIIHFWV�RI�
SRYHUW\��QRWLQJ�6XSUHPH�&RXUW�³LQWHUYHQWLRQV�>WKDW@�DUH�PDLQO\�GHVLJQHG�WR�PRYH�XV�WRZDUGV�D�
FRQGLWLRQ�RI�HFRQRPLF�HTXDOLW\´���52%(57� 12=,&.��$1$5&+<��67$7(�$1'�8723,$����±��
��������FULWLFL]LQJ�HTXDOLW\�QRWLRQV�EDVHG�RQ�HQG�VWDWH�GLVWULEXWLRQ�DV�LQFRQVLVWHQW�ZLWK�
LQGLYLGXDO�OLEHUW\���6X]DQQD�6KHUU\��Property Is the New Privacy: The Coming Constitutional 
Revolution������+$59��/��5(9������������±����UHYLHZLQJ�5,&+$5'�$��(367(,1��7+(�
&/$66,&$/�/,%(5$/�&2167,787,21� ���������FDOOLQJ�IRU�D�PRUH�VXVWDLQHG�UHVSRQVH�WR�HIIRUWV�E\�
³FRQVHUYDWLYH�IRXQGDWLRQDOLVWV´�WR�³UHYROXWLRQL]H�FRQVWLWXWLRQDO�ODZ´�WKURXJK�WKH�ULJRURXV�
HQIRUFHPHQW�RI�DQWL�UHGLVWULEXWLYH�LQGLYLGXDO�ULJKWV�WR�SURSHUW\�DQG�IUHHGRP�RI�FRQWUDFW�DQG�
UHVWULFWLRQV�RQ�WKH�DGPLQLVWUDWLYH�VWDWH���*$1(6+�6,7$5$0$1��7+(�&5,6,6� 2)�7+(�0,''/(�
&/$66�&2167,787,21��±������±�������������ORFDWLQJ�HFRQRPLF�HTXDOLW\�DV�D�IRXQGDWLRQDO�
SULQFLSOH�RI�WKH�8�6��&RQVWLWXWLRQ�DQG�DUJXLQJ� WKDW�VXUYLYDO�RI�RXU�FRQVWLWXWLRQDO�RUGHU�UHTXLUHV�
GLVWULEXWLYH�FRQVWLWXWLRQDO�UHVSRQVHV�WR�ZLGHQLQJ�LQHTXDOLW\���/DXUHQFH�+��7ULEH��The Puzzling 
Persistence of Process-Based Constitutional Theories�����<$/(�/�-������������±����������
�DGYRFDWLQJ�MXGLFLDO�HQIRUFHPHQW�RI�VXEVWDQWLYH�ULJKWV��LQFOXGLQJ�GLVWULEXWLYH�HTXDOLW\�ULJKWV���
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UHGLVWULEXWLRQ� RI� UHVRXUFHV� WKURXJK� DIILUPDWLYH� DFWLRQ��� UHSDUDWLRQV���
PRGHUQ�GD\�DEROLWLRQLVP���RU�WKH�FRPSOH[�RI�DFWLRQV�QHHGHG�VR�WKDW�%ODFN�
OLYHV�PDWWHU����$�NH\�GLPHQVLRQ�RI�WKDW�TXHVWLRQ�LV�ZKHWKHU�WR�DFFHSW�WKH�
6XSUHPH�&RXUW¶V�OLPLWDWLRQ�RI�HTXDO�SURWHFWLRQ�WR�SXEOLF�DFWRUV¶�GLVSDUDWH�

�
��Compare )LVKHU�Y��8QLYHUVLW\�RI�7H[DV������6��&W�� �������������������GLVFXVVHG� infra�QRWHV�
���±����DQG�DFFRPSDQ\LQJ�WH[W���and *UXWWHU�Y��%ROOLQJHU������8�6�������������������XSKROGLQJ�
WKH�FRQVWLWXWLRQDOLW\�RI�WKH�8QLYHUVLW\�RI�0LFKLJDQ�/DZ�6FKRRO¶V�QDUURZO\�WDLORUHG�XVH�RI�UDFLDO�
DIILUPDWLYH� DFWLRQ� LQ� DGPLVVLRQV���with� *UDW]� Y�� %ROOLQJHU�� ���� 8�6�� ����� ���±��� �������
�LQYDOLGDWLQJ�WKH�8QLYHUVLW\�RI�0LFKLJDQ¶V�EURDGHU�XVH�RI�UDFH�LQ�XQGHUJUDGXDWH�DGPLVVLRQV���
�� See, e.g.� 7D�1HKLVL� &RDWHV�� The Case for Reparations�� 7+(� $7/$17,&�� -XQH� ������ DW�
KWWSV���ZZZ�WKHDWODQWLF�FRP�PDJD]LQH�DUFKLYH���������WKH�FDVH�IRU�UHSDUDWLRQV��������
>KWWSV���SHUPD�FF�.;�/�8:1�@��OLQNLQJ� VODYHU\�WR�RQJRLQJ� UDFLDO� GLVSDULWLHV�DQG�DUJXLQJ� IRU�
PRQHWDU\�UHSDUDWLRQV�IRU�%ODFN�$PHULFDQV���1LNROH�+DQQDK�-RQHV, What Is Owed��1�<��7,0(6�
0$*���-XQH�����������DW�KWWSV���ZZZ�Q\WLPHV�FRP�LQWHUDFWLYH������������PDJD]LQH�UHSDUDWLRQV�
VODYHU\�KWPO� >KWWSV���SHUPD�FF�+14��59(*@� �FDWDORJXLQJ� WKH� ZD\V� LQ� ZKLFK� VODYHU\��
VHJUHJDWLRQ�� DQG�RWKHU� IRUPV�RI� VXEMXJDWLRQ�KDYH�GUDVWLFDOO\�GLPLQLVKHG� WKH� ZHDOWK� $IULFDQ �
$PHULFDQV�KDYH�DFFXPXODWHG���0DUL�-��0DWVXGD��Looking to the Bottom: Critical Legal Studies 
and Reparations�����+$59��&�5��&�/��/��5(9����������±�����������GHYHORSLQJ�D�FRQVWLWXWLRQDO�
FDVH�DQG�SURFHGXUDO�PHFKDQLVPV�IRU�ODZVXLWV�WR�VHFXUH�UDFLDO�UHSDUDWLRQV�IRU�LQGLYLGXDOV�VXIIHULQJ�
FRQWLQXLQJ� HFRQRPLF� HIIHFWV� RI� VODYHU\��� 'RURWK\� (�� 5REHUWV, Foreword: Abolition 
Constitutionalism�� ���� +$59�� /�� 5(9�� ��� ��� ������� �³6ODYHU\� FRXOG� QRW� EH� WUXO\� DQG�
FRPSUHKHQVLYHO\�DEROLVKHG� ZLWKRXW� HFRQRPLF� UHGLVWULEXWLRQ ��������´��� 6KHU\O� *�� 6WROEHUJ�� At 
Historic Hearing, House Panel Explores Reparations�� 1�<�� 7,0(6�� -XQH� ���� ������ DW�
KWWSV���ZZZ�Q\WLPHV�FRP������������XV�SROLWLFV�VODYHU\�UHSDUDWLRQV�KHDULQJ�KWPO�
>KWWSV���SHUPD�FF�������+::@��GHVFULELQJ�&RQJUHVV¶V�FRQVLGHUDWLRQ�RI�D�ELOO�H[SORULQJ�PHWKRGV�
RI�LGHQWLI\LQJ�GHVFHQGDQWV�RI�8�6��VODYHV�IRU�SXUSRVHV�RI�FRPSHQVDWLRQ���see also�'DYLG�%URRNV��
How to Do Reparations Right�� 1�<�� 7,0(6�� -XQH� ��� ������
KWWSV���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�XQLWHG�VWDWHV�UHSDUDWLRQV�KWPO�
>KWWSV���SHUPD�FF�3�74�-�*0@��DUJXLQJ�IRU�UHSDUDWLRQV�IRU�%ODFN�FRPPXQLWLHV��QRW�LQGLYLGXDOV����
��See, e.g.��$OOHJUD�0��0F/HRG��Prison Abolition and Grounded Justice�����8&/$�/��5(9��������
�������������³$EROLWLRQ�DLPV�DW�GUDPDWLFDOO\�UHGXFLQJ�UHOLDQFH�RQ�LQFDUFHUDWLRQ�DQG�EXLOGLQJ�WKH�
VRFLDO� LQVWLWXWLRQV�DQG�FRQFHSWXDO�IUDPHZRUNV�WKDW�ZRXOG� UHQGHU�LQFDUFHUDWLRQ�XQQHFHVVDU\�́ ���
5REHUWV��supra�QRWH����DW��±�����±����GHVFULELQJ�³FHQWUDO�WHQHWV´�RI�WKH�PRYHPHQW�WR�³DEROLVK�WKH�
SULVRQ�LQGXVWULDO� FRPSOH[´�DV� ���� WKH� OLQN�EHWZHHQ� VODYHU\�DQG� ³WRGD\¶V�FDUFHUDO�SXQLVKPHQW�
V\VWHP�´�����WKH� XVH�RI� WKH�³FULPLQDO�SXQLVKPHQW�V\VWHP´�WR�³RSSUHVV�EODFN�SHRSOH�DQG�RWKHU�
SROLWLFDOO\�PDUJLQDOL]HG�JURXSV�LQ�RUGHU�WR�PDLQWDLQ�D�UDFLDO�FDSLWDOLVW�UHJLPH�´�DQG�����D�FDSDFLW\�
WR�³LPDJLQH� DQG�EXLOG�D�PRUH�KXPDQH�DQG�GHPRFUDWLF�VRFLHW\� WKDW�QR� ORQJHU� UHOLHV�RQ�FDJLQJ�
SHRSOH�WR�PHHW�KXPDQ�QHHGV�DQG�VROYH�VRFLDO�SUREOHPV´�� �
��See, e.g.� $PQD�$��$NEDU� Toward a Radical Imagination of Law,����1�<�8��/��5(9����������±
�����������³>7@KH�0RYHPHQW�>IRU�%ODFN�/LYHV@�PDNHV�VL[�PDMRU�GHPDQGV��DQ�HQG�WR�WKH�ZDU�RQ�
%ODFN� SHRSOH�� UHSDUDWLRQV�� LQYHVW�GLYHVW�� HFRQRPLF� MXVWLFH�� FRPPXQLW\� FRQWURO�� DQG� SROLWLFDO�
SRZHU�´���
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treatment�RI�PHPEHUV�RI�GLIIHUHQW�UDFHV��RU�LQVWHDG�GHPDQG�FRQVWLWXWLRQDO�
UHPHGLHV�IRU�WKH�UDFLDOO\�GLVSDUDWH�impact�RI�SXEOLF�DFWLRQ�����

$W�EDVH��WKLV�LV� D�GHEDWH�RYHU�KRZ�8�6��ODZ� DQG�OHJDO� WKLQNLQJ�
VKRXOG� SULRULWL]H� DQG� DOLJQ� OLEHUW\�� HTXDOLW\�� DQG� VRFLDO� VROLGDULW\���
$FFHSWLQJ� OLEHUW\¶V� SULPDF\� PLJKW� LPSO\� WKDW� only� DQ� LQGLYLGXDO¶V�
H[HUFLVHV�RI�OLEHUW\�IRU�WKH�LQYLGLRXV�SXUSRVH�RI�ZLWKGUDZLQJ�WKH�OLEHUW\�
RI� DQRWKHU²IRU� H[DPSOH�� WKURXJK� SHUVRQDO� RU� SURSHUW\� FULPHV� RU�
SXUSRVHIXO� UDFLDO� GLVFULPLQDWLRQ²FDQ� MXVWLI\� VWDWH� LQWHUYHQWLRQ� WR�
ZLWKGUDZ�DQ�DFWRU¶V�OLEHUW\�E\�UHGLVWULEXWLQJ�KHU�RU�KLV�SURSHUW\�LQ�VHUYLFH�
RI�HTXDOLW\�RU�VRFLDO�VWDELOLW\��� � $�QXPEHU�RI�OHIW�OLEHUDO� WKLQNHUV�KDYH�
DUJXHG�WR�WKH�FRQWUDU\ that a constitutional commitment to the primacy of 
HDFK�LQGLYLGXDO¶V�OLEHUW\� WR�GHILQH�DQG�SXUVXH�KHU�RU� KLV�RZQ�OLIH�SODQ�
implies an affirmative communal duty²including through mandated 
redistribution of resources²to assure all individuals equitable access to 
the foundational prerequisites of liberty, such as an adequate education and 
some measure of bodily, economic, medical, and social security. 9 �
'LVFLSOLQLQJ�SXEOLF�DFWLRQ�WKDW� JHQHUDWHV�GLVSDULWLHV�LQ� DFFHVV�WR� WKRVH�
SUHUHTXLVLWHV�E\�Black Americans�RU�RWKHUV�ZKR�KLVWRULFDOO\�KDYH�EHHQ�

�
��See, e.g.��0F&OHVNH\�Y��.HPS������8�6�������������������&LW\�RI�0RELOH�Y��%ROGHQ������8�6��
���������������3HUV��$GP¶U�Y��)HHQH\������8�6�������������������:DVKLQJWRQ�Y��'DYLV������8�6��
�����������������see also�5LFKDUG�$��3ULPXV��Equal Protection and Disparate Impact: Round 
Three������+$59��/��5(9�������������������³>(@TXDO�SURWHFWLRQ�KDV�EHFRPH�KRVWLOH�WR�JRYHUQPHQW�
DFWLRQ� WKDW� DLPV� WR� DOORFDWH� JRRGV�DPRQJ� UDFLDO� JURXSV��HYHQ� ZKHQ� LQWHQGHG� WR� UHGUHVV�SDVW�
GLVFULPLQDWLRQ�´���The Supreme Court–Leading Cases�� ����+$59�� /�� 5(9�� ��������� �������
�³(TXDO�SURWHFWLRQ�WKHRU\�KDV�ORQJ� EHHQ�WURXEOHG�E\�WKH�FRQIOLFW� LQKHUHQW�LQ� UHTXLULQJ�XQHTXDO�
WUHDWPHQW�LQ�RUGHU�WR�DYRLG�RU�UHPHG\�XQHTXDO�UHVXOW�´���7+20$6�62:(//��',6&5,0,1$7,21�$1'�
',63$5,7,(6���±�����������DUJXLQJ�WKDW�UDFLDO�GLVSDULWLHV�LQ�HFRQRPLF�RXWFRPHV�GR�QRW�SULPDULO\�
UHVXOW�IURP�GLVFULPLQDWLRQ�DQG�WKDW�FRQIODWLQJ�GLVSDULWLHV�ZLWK�GLVFULPLQDWLRQ�JHQHUDWHV�LQHIIHFWLYH�
VRFLDO�SROLFLHV�� infra�QRWHV����±����DQG�DFFRPSDQ\LQJ�WH[W��GLVFXVVLQJ�SRWHQWLDO�HTXDO�WUHDWPHQW�
REMHFWLRQV�WR�D�FRQVWLWXWLRQDO�IRFXV�RQ�GLVSDULWLHV�DQG�HTXDO�UHVXOWV����
��See, e.g.��-RVHSK�)LVKNLQ��The Anti-Bottleneck Principle in Employment Discrimination Law�����
:$6+��8��/��5(9���������������������FDOOLQJ�IRU�HTXDOLW\�GRFWULQH�WDUJHWLQJ�GLVSDUDWH�LPSDFW�WR�
³DPHOLRUDWH>@� FHUWDLQ�ERWWOHQHFNV�LQ� WKH�RSSRUWXQLW\�VWUXFWXUH�>E\@�IRUFLQJ�HPSOR\HUV�WR� UHYLVH�
FHUWDLQ�SUDFWLFHV�LQ�ZD\V�WKDW�SURPRWH�HTXDO�RSSRUWXQLW\´���&HGULF�0HUOLQ�3RZHOO��Harvesting New 
Conceptions of Equality: Opportunity, Results, and Neutrality�����67��/28,6�8��38%��/��5(9�������
���� ������� �SURSRVLQJ� D� UHFRQFHSWXDOL]DWLRQ� RI� FXUUHQW� HTXDO� SURWHFWLRQ� DQG� 7LWOH� 9,,�
MXULVSUXGHQFH� ³VR� WKDW� GLVSURSRUWLRQDWH� LPSDFW� PD\� VHUYH� DV� SUHVXPSWLYH� HYLGHQFH� RI�
GLVFULPLQDWRU\�LQWHQW´���*LUDUGHDX�$��6SDQQ��Disparate Impact�����*(2��/�-��������������������
�³7KH�5REHUWV�&RXUW¶V� DVVDXOW�RQ�GLVSDUDWH� LPSDFW� LV�GLVWXUELQJ�EHFDXVH�WKH� UHFRJQLWLRQ�RI�D�
GLVSDUDWH� LPSDFW� FDXVH�RI�DFWLRQ� VHHPV� WR�RIIHU� WKH� PRVW� UHDOLVWLF� KRSH�RI�HYHU� VXFFHVVIXOO\�
LQYRNLQJ�WKH� OHJDO� V\VWHP�WR�KHOS�XV�RYHUFRPH�RXU�FXOWXUDO�FRPSXOVLRQ�WR�GLVFULPLQDWH�DJDLQVW�
UDFLDO�PLQRULWLHV�´���
��See, e.g.,�(367(,1��supra�QRWH����DW������12=,&.��supra�QRWH����DW����±�����
��6ee�)UDQN�0LFKHOPDQ��In Pursuit of Constitutional Welfare Rights: One View of Rawls’ Theory 
of Justice�� ����8��3$��/��5(9����������±�����������GHVFULELQJ�WKLV�DVSHFW�RI�5DZOV¶�DQDO\VLV���
see also�%58&(�$&.(50$1��62&,$/�-867,&(�,1�7+(�/,%(5$/�67$7(���������521$/'�':25.,1��
/,%(5$/,60��38%/,&�$1'�35,9$7(�025$/,7<������6WXDUW�+DPSVKLUH�HG���������
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GHQLHG�WKHP�LV�RQH�ZD\�WR�HQIRUFH�WKDW�GXW\�����
7KH� SURSRVLWLRQ�WKDW� OLEHUW\� LPSOLHV� VRPH� GHJUHH� RI� UHVRXUFH�

HTXDOLW\��KRZHYHU��KDV�QRW�SHQHWUDWHG�IHGHUDO�FRQVWLWXWLRQDO�ODZ�����2Q�WKH�
FRQWUDU\��IRU�D�VXEVWDQWLDO�VHJPHQW�RI�WKH�QDWLRQ¶V�SRSXODWLRQ�DV�ZHOO�DV�LWV�
MXGLFLDU\�DQG�OHJDO�FXOWXUH��RYHUW�UHGLVWULEXWLRQ�RI�DQ\�VRUW��DQG�SDUWLFXODUO\�
UDFLDO�UHGLVWULEXWLRQ��LV�IXQGDPHQWDOO\�DQDWKHPD�WR�RXU�FRQVWLWXWLRQDO�RUGHU���
²VR� PXFK� VR� WKDW� LW� PD\� SURYRNH�YLROHQFH� WKDW� KRUULEO\�PDJQLILHV�
LQHTXDOLW\�����

�
�� See�(367(,1��supra�QRWH����DW������12=,&.��supra�QRWH����DW����±����
���See, e.g.��6DQ�$QWRQLR�,QGHS��6FK��'LVW��Y��5RGULJXH]������8�6�������±�����������KROGLQJ�WKDW�
SRYHUW\�LV�QRW�D�VXVSHFW�FODVVLILFDWLRQ�IRU�IHGHUDO�HTXDO�SURWHFWLRQ�SXUSRVHV�DQG�WKDW��DV�LPSRUWDQW�
DV�SXEOLF�HGXFDWLRQ�LV�WR� WKH�H[HUFLVH�RI�OLEHUW\�� D�VWDWH� LV�QRW�UHTXLUHG�WR�GLVWULEXWH�HGXFDWLRQDO�
IXQGLQJ�HTXDOO\�WR�DOO� VWXGHQWV�RU�LQ�D�PDQQHU� WKDW� FRPSHQVDWHV�IRU�VRPH�VWXGHQWV¶�HFRQRPLF�
GLVDGYDQWDJH����$V�)UDQN�0LFKHOPDQ�SXW�WKH�SRLQW�PRUH�JHQHUDOO\� LQ�������³WKH�PDLQVWUHDP�RI�
RXU�OHJDO� WUDGLWLRQ´�DQG�RXU�³OHJDO�RUGHU´�JHQHUDOO\�DUH�³QRWLFHDEO\�ODFNLQJ� LQ�QRUPV��SULQFLSOHV��
DQG� FDWHJRULHV� RI� DQDO\VLV�GLUHFWO\� DSSOLFDEOH� WR� WKH� HYDOXDWLRQ� RI� GLVWULEXWLRQDO�RXWFRPHV�́ �
0LFKHOPDQ��supra�QRWH����DW����� see also�$QGULDV��supra�QRWH����DW���±�����
���2Q�SXEOLF�VXSSRUW�IRU�LQGLYLGXDOLVP , VHH�6DPXHO�-��$EUDPV��Family and Individualism: A New 
View of the American Dream�� $0�� (17(535,6(� ,167�� �$SU�� ���� �������
KWWSV���ZZZ�DHL�RUJ�SROLWLFV�DQG�SXEOLF�RSLQLRQ�IDPLO\�DQG�LQGLYLGXDOLVP�D�QHZ�YLHZ�RI�WKH�
DPHULFDQ�GUHDP� >KWWSV���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���ZZZ�DHL�RUJ�SROLWLFV�
DQG�SXEOLF�RSLQLRQ�IDPLO\�DQG�LQGLYLGXDOLVP�D�QHZ�YLHZ�RI�WKH�DPHULFDQ�GUHDP@��HTXDWLQJ�WKH�
³$PHULFDQ�'UHDP´�ZLWK�DELOLW\�WR�³OLYH�RQH¶V�OLIH�DV�RQH�FKRRVHV´���'DYLG�/HRQKDUGW��The Unique 
U.S. Failure to Contain Virus��1�<��7,0(6��$XJ�����������DW�$���DWWULEXWLQJ�XQSDUDOOHOHG�VSUHDG�
RI� DQG�GHDWK� WROO� IURP� &29,'���� SDQGHPLF� LQ� 8�6�� LQ� SDUW� WR� ³LWV� WUDGLWLRQ� RI�SULRULWL]LQJ�
LQGLYLGXDOLVP´���+HQUL�&��6DQWRV�HW�DO., Global Increases in Individualism�����36<&+��6&,�� �����
�������� KWWSV���MRXUQDOV�VDJHSXE�FRP�GRL������������������������� � >KWWSV���SHUPD�FF�41�$�
1�<+@��WUDFLQJ�WKH�UHFHQW�ULVH�RI�OLEHUWDULDQ�LQGLYLGXDOLVP�LQ�WKH�8QLWHG�6WDWHV�DQG�DEURDG����2Q�
VXSSRUW�DPRQJ�IHGHUDO�MXGJHV� VHH�(OOLRWW� $VK�HW� DO��� Ideas Have Consequences: The Impact of 
Law and Economics on American Justice��±�����±����(7+]XULFK�&WU��/��	�(FRQ���:RUNLQJ�3DSHU�
1R�� ��������� ������� KWWSV���ZZZ�UHVHDUFK�
FROOHFWLRQ�HWK]�FK�ELWVWUHDP�KDQGOH���������������������&/(B:3B����B���SGI�
>KWWSV���SHUPD�FF��(����&7.@���2Q�VXSSRUW�LQ�8�6�� OHJDO� FXOWXUH��VHH�6KHUU\��supra QRWH���� DW�
������
���2Q� WKH�ULVLQJ�ULVN�RI�ZKLWH�VXSUHPDFLVW�DQG�OLEHUWDULDQ�YLROHQFH�LQ�RSSRVLWLRQ�WR�VRFLDO�WUHQGV�
PDNLQJ� WKH� QDWLRQ� PRUH� GLYHUVH� DQG� JRYHUQPHQW� SROLFLHV� PDNLQJ� LW� PRUH� UDFLDOO\� DQG�
HFRQRPLFDOO\�HTXLWDEOH�DQG�SURPRWLQJ�SXEOLF�RYHU�LQGLYLGXDO�LQWHUHVWV��VHH��H�J�, $'/��1(:�+$7(�
$1'� 2/'�� 7+(� &+$1*,1*� )$&(� 2)� $0(5,&$1� :+,7(� 6835(0$&<� ��������
KWWSV���ZZZ�DGO�RUJ�PHGLD�������GRZQORDG� >KWWSV���SHUPD�FF���=4�/(4'@�� /\GLD� %DWHV��
Klansman Charged with Hitting Protesters with Truck in Virginia ��62��329��/��&75�� �-XQH�����
������� KWWSV���ZZZ�VSOFHQWHU�RUJ�KDWHZDWFK������������NODQVPDQ�FKDUJHG�KLWWLQJ�SURWHVWHUV�
WUXFN�YLUJLQLD� >KWWSV���SHUPD�FF���0*�/��*@�� -DPHOOH� %RXLH�� The Anti-Lockdown Protesters 
Have a Twisted Conception of Liberty�� 1�<�� 7,0(6�� 0D\� ��� ������
KWWSV���ZZZ�Q\WLPHV�FRP������������VXQGD\�UHYLHZ�DQWL�ORFNGRZQ�SURWHVWHUV�KWPO�
>KWWSV���SHUPD�FF��+-��7$<1@��'DQLHO�/��%\PDQ��Riots, White Supremacy, and Accelerationism��
%522.,1*6� ,167�� �-XQH� ��� ������� KWWSV���ZZZ�EURRNLQJV�HGX�EORJ�RUGHU�IURP�
FKDRV������������ULRWV�ZKLWH�VXSUHPDF\�DQG�DFFHOHUDWLRQLVP� >KWWSV���SHUPD�FF�7$+����-�@��
(OLVKD�)LHOGVWDGW�	�.HQ�'LODQLDQ��White Nationalism-Fueled Violence Is on the Rise, but FBI is 
�
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7KDW� SURVSHFW� OHG� XV� WR� FRQFHLYH� D� QHZ� FRQVWLWXWLRQDO�
XQGHUVWDQGLQJ�RI�WKH�UHODWLRQVKLS�EHWZHHQ�GLVSDUDWH�LPSDFW�DQG�WUHDWPHQW�
WR�VHUYH�DV�DQ�DOWHUQDWLYH�WR�UDFLDO�UHGLVWULEXWLRQ���:H�DFNQRZOHGJH�IURP�
WKH�VWDUW�WKDW�FRPSURPLVLQJ�LQ�WKLV�IDVKLRQ�ZLWK�WKH�QDWLRQ¶V�VHWWOHU�YLVLRQ�
RI�OLEHUW\�LV�SDLQIXO��JLYHQ�WKH�OLQNV�EHWZHHQ�WKDW�YLVLRQ�DQG�DQWHEHOOXP�
%ODFN� VODYHU\� DQG� SRVWEHOOXP�SHRQDJH�� DSDUWKHLG��DQG� SULVRQV���� DQG�
JLYHQ� WKH� )DXVWLDQ� FRPSURPLVHV�WKDW� SXW� VODYHU\�LQ� WKH�&RQVWLWXWLRQ��
VSUHDG�LW�ZHVWZDUG��HQGHG�5HFRQVWUXFWLRQ��DQG�FRQWULYHG�³VHSDUDWH�EXW�
HTXDO´� �DPRQJ� VR� PDQ\� RWKHUV����� � $V� ZH� HYHQWXDOO\� FDPH� WR� VHH��

�
Slow to Call it Domestic Terrorism�� 1%&� 1(:6� �$XJ�� ��� �������
KWWSV���ZZZ�QEFQHZV�FRP�QHZV�XV�QHZV�ZKLWH�QDWLRQDOLVP�IXHOHG�YLROHQFH�ULVH�IEL�VORZ�FDOO�
LW�GRPHVWLF�Q��������>KWWSV���SHUPD�FF��57*��(�3@��$GHHO�+DVVDQ��Hate-Crime Violence Hits 
16-Year High, F.B.I. Reports�� 1�<�� 7,0(6�� 1RY�� ���� ������
KWWSV���ZZZ�Q\WLPHV�FRP������������XV�KDWH�FULPHV�IEL�UHSRUW�KWPO� >KWWSV���SHUPD�FF�:�%)�
;�.6@��3KLO�+HOVHO��Two from White Supremacist Group Plead Guilty in Charlottesville Rally 
Violence�� 1%&� 1(:6� �0D\� ��� ������� KWWSV���ZZZ�QEFQHZV�FRP�QHZV�XV�QHZV���ZKLWH�
VXSUHPDFLVW�JURXS�SOHDG�JXLOW\�FKDUORWWHVYLOOH�UDOO\�YLROHQFH�Q��������>KWWSV���SHUPD�FF���9&�
<�49@��see also�$ELJDLO�&HQVN\��Heavily Armed Protestors Gather Again at Michigan Capitol 
to Decry Stay-at-Home Order�� 135� �0D\� ���� �������
KWWSV���ZZZ�QSU�RUJ����������������������KHDYLO\�DUPHG�SURWHVWHUV�JDWKHU�DJDLQ�DW�
PLFKLJDQV�FDSLWRO�GHQRXQFLQJ�KRPH�RUGHU� >KWWSV���SHUPD�FF�$�98��%--@� �GHVFULELQJ� WKH�
UHDFWLRQV�WR�VWD\�DW�KRPH�RUGHUV���-HVVH�:HJPDQ��Seriously, Just Wear Your Mask��1�<��7,0(6��
-XO\� ��� ������ KWWSV���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�FRURQDYLUXV�PDVNV�KWPO�
>KWWSV���SHUPD�FF�1&�=��031@� �GHVFULELQJ� YLROHQW� REMHFWLRQV� WR� DQ� ³HOLWH´� DQG� RSSUHVVLYH�
³PHGLFDO�GHHS�VWDWH´�WULJJHUHG�E\�SXEOLF�KHDOWK�UHTXLUHPHQWV�WR�ZHDU�IDFHPDVNV�LQ�SXEOLF�GXULQJ�
WKH� &29,'���� SDQGHPLF��� infra� QRWH� ���� DQG� DFFRPSDQ\LQJ� WH[W� �GLVFXVVLQJ� WKH� ZKLWH�
VXSUHPDFLVW�DQG�OLEHUWDULDQ�IRUFHV�JHQHUDWLQJ� WKH�YLROHQW�-DQXDU\���������DVVDXOW�RQ�WKH�QDWLRQ¶V�
&DSLWRO���
���)RU�VRXUFHV�OLQNLQJ�UDFLVP�DQG�RYHU�LQFDUFHUDWLRQ�WR�FRQFHSWLRQV�RI�OLEHUW\��LQGLYLGXDOLVP��DQG�
WKUHDW�DVVRFLDWHG�ZLWK�WKH�QDWLRQ¶V�VHWWOHU�KLVWRU\��VHH�H�J���0,&+(//(�$/(;$1'(5��7+(�1(:�-,0�
&52:���±�����������1DWVX�7D\ORU�6DLWR��Tales of Color and Colonialism: Racial Realism and 
Settler Colonial Theory�����)/$��$�	�0�8��/��5(9�������±�����������(YHO\Q�1DQDNR�*OHQQ��Settler 
Colonialism as Structure: A Framework for Comparative Studies of U.S. Race and Gender 
Formation����62&��5$&(�	�(7+1,&,7<�������±�����������1LNKLO�3DO�6LQJK��The Pervasive Power 
of the Settler Mindset�� %26721� 5(9�� �1RY�� ���� �������KWWS���ERVWRQUHYLHZ�QHW�ZDU�VHFXULW\�
UDFH�QLNKLO�SDO�VLQJK�SHUYDVLYH�SRZHU�VHWWOHU�PLQGVHW� >KWWSV���SHUPD�FF�6)�*�%9�+@� �OLQNLQJ�
³WKH�$PHULFDQ�VHWWOHU�QDUUDWLYH´�WR� WKH�LGHD� WKDW� ³IUHHGRP�LV�EXLOW�XSRQ�YLROHQW�HOLPLQDWLRQ´�RI�
WKRVH�ZKR�DUH�GLIIHUHQW��ZKLFK�LQ� LWV�PRUH�PRGHUQ�IRUPV�KDV�³\LHOGHG�D�PXOWL�OD\HUHG�FDUFHUDO�
JHRJUDSK\´����
���See, e.g.��8�6��&2167��DUW��,�������FO�����³5HSUHVHQWDWLYHV�DQG�GLUHFW�7D[HV�VKDOO�EH�DSSRUWLRQHG�
DPRQJ�WKH�VHYHUDO�6WDWHV�������DFFRUGLQJ�WR�WKHLU�UHVSHFWLYH�1XPEHUV��ZKLFK�VKDOO�EH�GHWHUPLQHG�E\�
DGGLQJ� WR� WKH�ZKROH�1XPEHU�RI� IUHH�3HUVRQV �������WKUHH� ILIWKV�RI�DOO� RWKHU�3HUVRQV�´���0LVVRXUL�
(QDEOLQJ�$FW�RI�0DU�����������&K�������������6WDW������������DGPLWWLQJ�0LVVRXUL�DV�D�VODYH�VWDWH�
DQG�0DLQH� DV�D� IUHH� VWDWH� LQ�ZKDW� EHFDPH�NQRZQ�DV� WKH�³0LVVRXUL�&RPSURPLVH´���3OHVV\�Y��
)HUJXVRQ������8�6�������������������KROGLQJ�WKDW�HQIRUFHG�UDFLDO�VHJUHJDWLRQ��DV�ORQJ�DV�LW�ZDV�
³VHSDUDWH��EXW�HTXDO�´�GRHV�QRW�RIIHQG�WKH�&RQVWLWXWLRQ���overruled by�%URZQ�Y��%G��RI�(GXF�������
8�6����������±������������0LFKDHO�:��0F&RQQHOO��The Forgotten Constitutional Moment�� ���
&2167�� &200(17�� ��������±��������� �GHVFULELQJ�WKH�+D\HV�7LOGHQ�&RPSURPLVH�RI�����²
�
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KRZHYHU��RXU�SURSRVDO�DOVR�FDQ�VHUYH�DV�D�QHFHVVDU\�supplement�WR�UDFLDO�
UHGLVWULEXWLRQ��KHOSLQJ�WR� VHYHU� WKRVH�OLQNV��HQG�WKH�FRPSURPLVHV��DQG�
DFNQRZOHGJH�WKH�FRXQWHUYDLOLQJ�SRWHQWLDO�IRU�YLROHQFH�E\�WKH�YLFWLPV�RI�
UDFLDO�VXERUGLQDWLRQ�ZKRVH�SDWLHQFH�KDV�UXQ�RXW�DIWHU�����\HDUV�����

,Q�KRSHV�RI�IHQGLQJ�RII�WKH�FDWDFO\VP�WKHVH�FRPSHWLQJ�LPSXOVHV�
SRUWHQG��WKLV�$UWLFOH� VXJJHVWV� D�QHZ�PLGGOH�SRVLWLRQ�� � 7KDW�SRVLWLRQ�LV�
GLIIHUHQW�IURP�KRZ�IHGHUDO�FRXUWV�DQG�RXU�FXOWXUH�FXUUHQWO\�XQGHUVWDQG�
GLVSDUDWH�WUHDWPHQW�� � ,W� LV�PRUH�KRQHVW�DERXW�WKH� fact DQG�PHDQLQJ�RI�
FHQWXULHV� RI� XQUHOHQWLQJ� UDFLDO� GLVSDULWLHV�� DQG� PRUH� LQVLVWHQW� RQ�
WUDQVSDUHQF\�DERXW�ZK\�GLVSDULWLHV�NHHS�RFFXUULQJ�DQG�ZKHWKHU�WKH\�DUH�
LQQRFHQW�� � 2XU�SURSRVDO��KRZHYHU��VWLOO� SULRULWL]HV� GLVSDUDWH�WUHDWPHQW�
RYHU�GLVSDUDWH�LPSDFW�SHU�VH;�VWLOO�KRSHV�WR�VWD\�VRPHZKDW�FRQVWLWXWLRQDOO\�
DQG�FXOWXUDOO\�SUHFHGHQWHG;�VWLOO�DLPV�IRU�UHIRUP�QRW��QHFHVVDULO\��RXWULJKW�
UDFLDO� UHGLVWULEXWLRQ;�DQG�LV� VWLOO� FKDU\�RI�URZLQJ�XSVWUHDP�DJDLQVW� WKH�
QDWLRQ¶V�LQGLYLGXDOLVWLF�FXUUHQW�RU�EHLQJ�VZHSW�E\�LW�RYHU�WUHDFKHURXV�DQG�
YLROHQW�IDOOV�� �:KLOH�DFNQRZOHGJLQJ�WKH�QHHG�WR�PLQG�WKH�UDFLDO�UHVRXUFH�
DQG�RXWFRPH�JDSV�WKDW�SXEOLF�DFWLRQ�SHUVLVWHQWO\�FUHDWHV�DQG�WROHUDWHV��ZH�
RIIHU�D�QHZ�VWUDWHJ\�IRU�PLQLQJ�WKRVH�JDSV�IRU�GLVSRVLWLYH�HYLGHQFH�RI�
GLVSDUDWH�WUHDWPHQW��� ,Q� RIIHULQJ�WKLV� DSSURDFK��ZH� UHFRJQL]H� WKH� QHHG�
FRQVWDQWO\�WR�FDOLEUDWH�WKH�EUHDGWK�RI�WKH�FRQFHVVLRQV�EHLQJ�PDGH�WR�OLEHUW\��
LQ�RUGHU�WR�NHHS�WKH�YRUDFLRXV�DSSHWLWH�RI�WKH�QDWLRQ¶V�LQGLYLGXDOLVP�IURP�
FRQVXPLQJ� DOO� KRSH� RI� HTXLW\� DQG� VRFLDO� VROLGDULW\� DPRQJ� GLYHUVH�

�
ZKLFK�HQGHG�5HFRQVWUXFWLRQ�DQG�ZLWKGUHZ�IHGHUDO�WURRSV�IURP�WKH�6RXWK�LQ�UHWXUQ�IRU�VRXWKHUQ�
DFTXLHVFHQFH� LQ�5XWKHUIRUG�%�� +D\HV¶V� LQVWDOODWLRQ�DV�3UHVLGHQW� IROORZLQJ� WKH� GLVSXWHG������
HOHFWLRQ²DV�³QXOOLI>\LQJ@�WKH�)RXUWHHQWK�DQG�)LIWHHQWK�$PHQGPHQWV´�DQG�UHOLQTXLVKLQJ�IHGHUDO�
³UHVSRQVLELOLW\�IRU�WKH�FLYLO�DQG�SROLWLFDO�ULJKWV�RI�WKH�IUHHGPHQ�WR�WKH�KDQGV�RI�WKH�VRXWKHUQ�ZKLWH�
PDMRULW\´��
���See, e.g.��9LFWRULD�%HNLHPSLV�HW�DO���‘Absolute Chaos’ in Minneapolis as Protests Grow Across 
U.S.� 1�<�� 7,0(6�� 0D\� ���� ����� KWWSV���ZZZ�Q\WLPHV�FRP������������XV�JHRUJH�IOR\G�
PLQQHDSROLV�SURWHVWV�KWPO� >KWWSV���SHUPD�FF��7*(��&+'@��&KORH� %URZQ� HW� DO��� I’m a Black 
American.  I Need a Gun to Feel Safe in this Country�� 1�<�� 7,0(6�� -XO\� ��� ������
KWWSV���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�EODFN�JXQ�RZQHUVKLS�KWPO�
>KWWSV���SHUPD�FF�'��%�)1=3@��%UDNNWRQ�%RRNHU�HW�DO���Violence Erupts as Outrage over George 
Floyd’s Death Spills into a New Week, 135� �-XQH� ��� �������
KWWSV���ZZZ�QSU�RUJ����������������������YLROHQFH�HVFDODWHV�DV�SURWHVWV�RYHU�JHRUJH�IOR\G�
GHDWK�FRQWLQXH�>KWWSV���SHUPD�FF�&�7��61'7@��/XNH�0RJHOVRQ��The Heart of the Uprising in 
Minneapolis�� 7+(� 1(:� <25.(5�� -XQH� ���� ������ DW�
KWWSV���ZZZ�QHZ\RUNHU�FRP�PDJD]LQH������������WKH�KHDUW�RI�WKH�XSULVLQJ�LQ�PLQQHDSROLV�
>KWWSV���SHUPD�FF��8�*�+;%$@��.HHDQJD�<DPDKWWD�7D\ORU��Of Course There Are Protests.  The 
State is Failing Black People�� 1�<�� 7,0(6�� 0D\� ���� ������
KWWSV���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�JHRUJH�IOR\G�PLQQHDSROLV�KWPO�
>KWWSV���SHUPD�FF��8*$�(�+7@��see also (OHQD�'DQFX�� Stanford Historian Uncovers a Grim 
Correlation Between Violence and Inequality Over the Millennia��67$1)25'� 1(:6� �-DQ������
������� KWWSV���QHZV�VWDQIRUG�HGX������������VWDQIRUG�KLVWRULDQ�XQFRYHUV�JULP�FRUUHODWLRQ�
YLROHQFH�LQHTXDOLW\�PLOOHQQLD� >KWWSV���SHUPD�FF�10�=�/�19@� �GHVFULELQJ� WKH� KLVWRULFDO�
FRQQHFWLRQ�EHWZHHQ�YLROHQFH�DQG�LQHTXDOLW\�LQ �WKH�8QLWHG�6WDWHV���
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SRSXODWLRQV��
3DUW�,,�GHVFULEHV�RXU�SURSRVDO�IRU�GLVSDULW\�GULYHQ�OHDUQLQJ�DQG�ILYH�

ZD\V�LW�PRUH�SUDFWLFDOO\�DQG�SRZHUIXOO\�URRWV�RXW�UDFLVP���3DUW�,,,�SURYLGHV�
H[DPSOHV�RI� GLVSDULW\�GULYHQ�OHDUQLQJ�LQ� DFWLRQ�� � 3DUW� ,9� UHVSRQGV�WR�
REMHFWLRQV��
�
�

,,��',63$5,7<�'5,9(1�'87<�72�,148,5(�
�
�

$��'87<�72�/($51�
�
�

2XU�VWDUWLQJ�SRLQW�LV�D�GHHS�VXVSLFLRQ�WKDW�GLVSDUDWH�WUHDWPHQW�LV�
DW�ZRUN�ZKHQHYHU�DQ�LGHQWLILDEOH�JURXS�RI�LQGLYLGXDOV�DQG�FRPPXQLWLHV�
DOPRVW�DOZD\V�ILQGV�LWVHOI�QHJDWLYHO\�DIIHFWHG�E\�GLVSDUDWH�LPSDFWV�DFURVV�
WKH�IXOO�VSHFWUXP�RI�VRFLDO�DFWLYLW\�LQ�ZKLFK�SXEOLF�LQVWLWXWLRQV�SOD\�DQ�
LPSRUWDQW�SDUW�����$V�LQ�WKH�FDVH�RI�Black Americans��RQ�ZKRP�ZH�IRFXV����
WKH�SHUVLVWHQFH�RI�WKLV� SDWWHUQ�DFURVV�WLPH��VSDFH��DQG�VXEMHFW�PDWWHU�LV�
FRQVWLWXWLRQDOO\� VXVSLFLRXV� EHFDXVH� LW� UDLVHV� WZR� VWURQJ� LQIHUHQFHV��
����WKDW�SXEOLF�DFWRUV�willingly accept�WKH�KDUPIXO�GLVSDULWLHV�DIIHFWLQJ�WKH�
WDUJHW� FDWHJRU\� RI�SHRSOH�RU� RI�WKH� VRFLDO� FRQGLWLRQV�WKDW� SHUVLVWHQWO\�
JHQHUDWH�WKRVH�GLVSDULWLHV��DQG�����WKDW�WKHVH�FKURQLFDOO\�GLVDGYDQWDJHRXV�
GLVSDULWLHV�RU�WKHLU�FDXVDO�FRQGLWLRQV�DUH�LQWHQGHG�RU�DW�OHDVW�UHYHDO�VXFK�
H[WUHPH�LQGLIIHUHQFH�WR�WKH�OLYHV�RI�WKH�DIIHFWHG�SHRSOH�WKDW�WKH\�PD\�DV�

�
���)RU�DQ�LQWHJUDWHG�DQDO\VLV�RI�WKH�VL]H�DQG�GLUHFWLRQ�RI�FKDQJH�LQ�8�6��UDFLDO�DQG�HWKQLF�JDSV�LQ�
HPSOR\PHQW��SRYHUW\��VDIHW\�QHW�XVH��KRXVLQJ��HGXFDWLRQ��LQFDUFHUDWLRQ��KHDOWK��HDUQLQJV��ZHDOWK��
DQG� PRELOLW\�� VHH� State of the Union 2017� 67$1)25'� &75�� 21� 329(57<� 	� ,1(48$/,7<���
KWWSV���QHZV�VWDQIRUG�HGX������������UHSRUW�ILQGV�VLJQLILFDQW�UDFLDO�HWKQLF�GLVSDULWLHV�
>KWWSV���SHUPD�FF�38�7�33%<@�� see also ,EUDP� ;�� .HQGL�� The American Nightmare�� 7+(�
$7/$17,&�� -XQH� ��� ������ DW� KWWSV���ZZZ�WKHDWODQWLF�FRP�LGHDV�DUFKLYH���������DPHULFDQ�
QLJKWPDUH�������� >KWWSV���SHUPD�FF�-��(�<�-0@� �DWWULEXWLQJ� VWDUN� UDFLDO� GLVSDULWLHV� LQ� SROLFH�
YLROHQFH�DQG�KHDOWK�RXWFRPHV�WR�UDFLVP���'DYLG�/HRQKDUGW��The�Black White Wage Gap Is as Big 
as It Was in 1950�� 1�<�� 7,0(6�� -XQH� ���� ������
KWWSV���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�UDFH�ZDJH�JDS�KWPO� >KWWSV���SHUPD�FF�:0:��
*��3@�� 0RJHOVRQ�� supra QRWH� ��� �FDWDORJXLQJ� UDFLDO� GLVSDULWLHV� LQ� SROLFH� XVH� RI� IRUFH� LQ�
0LQQHDSROLV���3DWULFN�6KDUNH\�HW� DO���The Gaps Between White and Black America, in Charts��
1�<�� 7,0(6�� -XQH� ���� ������
KWWSV���ZZZ�Q\WLPHV�FRP�LQWHUDFWLYH������������RSLQLRQ�SROLWLFV�RSSRUWXQLW\�JDSV�UDFH�
LQHTXDOLW\�KWPO�>KWWSV���SHUPD�FF��%''�7.73@���
���0XFK�RI�ZKDW�ZH�VD\�KHUH�DSSOLHV�DV�ZHOO� WR�SXEOLF�DFWLRQ�EURXJKW�XQGHU� VXVSLFLRQ�E\� LWV�
FKURQLFDOO\� GLVSDUDWH� LPSDFW� RQ� 1DWLYH� $PHULFDQ�� /DWLQ[�� HFRQRPLFDOO\� GLVDGYDQWDJHG� �
GLVDEOHG��LPPLJUDQW�� DQG�RWKHU� KLVWRULFDOO\�RSSUHVVHG�JURXSV���:H� IRFXV�RQ�%ODFN� LQGLYLGXDOV�
DQG�FRPPXQLWLHV�DV�WKH�SDUDGLJP� 8�6�� FDVH��
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ZHOO�EH�LQWHQGHG�����
1RW� HYHU\�GLVSDULW\� WKDW� ILWV�WKLV� SDWWHUQ�FRQVWLWXWHV�DFWLRQDEOH�

GLVSDUDWH�WUHDWPHQW��KRZHYHU��RU�UHTXLUHV�MXGLFLDO�VFUXWLQ\�WKDW�LV�VWULFW�LQ�
WKHRU\�DQG�XVXDOO\�IDWDO�LQ�IDFW�����%XW�DV�ORQJ�DV�WKH�GLVSDULWLHV�SHUVLVW��
WKH�VXVSLFLRQV�MXVW� QRWHG�MXVWLI\�D� SUDFWLFDO�LQTXLU\�E\�WKH�UHVSRQVLEOH�
SXEOLF�DFWRUV�WKDW�HLWKHU�SURYHV�WKDW�QHLWKHU�RI�WKH�WZR�LQIHUHQFHV�DSSOLHV�
RU��LQVWHDG��UHYHDOV�WR� WKH�ZRUOG²DQG�WR�WKH�DFWRUV�WKHPVHOYHV�LI�WKH\�
SUHYLRXVO\�ZHUH�XQFRQVFLRXV�RI�LW²WKDW�WKH�GLVSDULWLHV�DUH�SXUSRVHIXO�RU�
UHFNOHVVO\�LQGLIIHUHQt to the welfare of Black Americans. To be clear, the 
goal is not a world in which all individuals²or that members of privileged 
and suspect groups on average²have exactly the same amount of every 
condition and resource on which happiness can depend.  The goal, instead, 
is a world in which there is no reason to expect that the population-wide 
distribution of those conditions and resources will systematically skew in a 
direction that correlates with attributes historically associated with bias, 
oppression, and deprivation.  

,Q� RWKHU� ZRUGV�� WKH� (TXDO� 3URWHFWLRQ� &ODXVH¶V� ORQJ�DFFHSWHG�
SURVFULSWLRQ�DJDLQVW� SXEOLF� DFWRUV¶� GLVSDUDWH�WUHDWPHQW� RI�PHPEHUV�RI�
VXVSHFW� JURXSV���� DQG� WKH� VXVSLFLRQ� WKDW� VXFK� WUHDWPHQW� DFFRXQWV� LQ�
VLJQLILFDQW�SDUW�IRU�KLVWRULFDOO\�HQGXULQJ�DQG�VRFLDOO\�SHUYDVLYH�SDWWHUQV�
RI�GLVSDUDWH�RXWFRPHV��VKRXOG�REOLJH�SXEOLF�DFWRUV�WR�EH�RQ�WKH�ORRNRXW�
IRU�RXWFRPHV�WKH\� JHQHUDWH�WKDW� ILW� WKLV� SDWWHUQ���� � :KHQ�VXFK�UHVXOWV�
DSSHDU�� WKRVH� DFWRUV� VKRXOG� EH� REOLJHG� WR� WDNH� UHVSRQVLEOH� VWHSV� WR�
FRQYLQFH� WKHPVHOYHV� DQG� WKH� SXEOLF� WKDW� DQ� LQIHUHQFH� RI� GLVSDUDWH�
WUHDWPHQW�LV�XQZDUUDQWHG���:H�SURSRVH�WKDW�WKH\�GR�WKLV�E\�H[SHULPHQWLQJ�
ZLWK�VWUDWHJLHV�IRU�GLPLQLVKLQJ�WKH�GLVSDULWLHV�DW�QR�JUHDW�H[SHQVH�EH\RQG�
WKDW�LQFXUUHG�E\�WKH�VWHSV�WKDW�JHQHUDWH�WKH�GLVSDULWLHV�����,I�H[SHULPHQWV�

�
���Cf�� 02'(/�3(1$/�&2'(����������GHILQLQJ�WKH�PRVW�VHULRXV�FULPLQDO�RIIHQVH²PXUGHU²E\�
WUHDWLQJ�DV�HTXLYDOHQW�WKH�WDNLQJ�RI�OLIH�WKDW�LV�purposeful��WKDW�LV�knowing�HYHQ�LI�QRW�LQWHQGHG��DQG
WKDW�LV�grossly�reckless� LQ�WKDW�WKH�DFWRU�SURFHHGHG�ZLWK�DQ�DZDUHQHVV�RI�DQG�³H[WUHPH�LQGLIIHUHQFH́ �
WR�WKH�KLJK�OLNHOLKRRG�WKDW�GHDWK�ZRXOG�UHVXOW����
���See�*HUDOG�*XQWKHU, Foreword: In Search of Evolving Doctrine on a Changing Court: A Model 
for a Newer Equal Protection�����+$59��/��5(9���������������
�� See, e.g.��:DVKLQJWRQ�Y��'DYLV������8�6����������±�����������UXOLQJ�WKDW� UDFLDO� GLVSDULWLHV�
JHQHUDWHG�E\�QHXWUDO�HPSOR\PHQW�WHVWV�GLG�QRW�YLRODWH�HTXDO�SURWHFWLRQ���$NLQV�Y��7H[DV������8�6��
��������±�����������6WUDXGHU�Y��:HVW�9LUJLQLD������8�6�������������������IRUELGGLQJ�LQWHQWLRQDO�
H[FOXVLRQ�RI�%ODFN�$PHULFDQV�IURP�MXU\�VHUYLFH����
���See�3ULPXV��supra� QRWH���� DW����±����QRWLQJ�VLWXDWLRQV�LQ�ZKLFK�SURPLQHQW�UDFLDO� DQG�RWKHU�
GLVSDULWLHV�FDQ�VLJQDO�WKH�SUHVHQFH�RI�GHFLVLRQDO�UDFLDO�ELDV���
���$PRQJ�RWKHU�TXHVWLRQV�WKLV�$UWLFOH�UDLVHV�ZLWKRXW�DQVZHULQJ� LV�WKH� UHODWLRQVKLS�EHWZHHQ�WKH�
SXEOLF�FRVW�RI�GLVSDULW\�UHGXFWLRQ�VWHSV�DQG�WKH�VWHSV¶�VWDWXV�DV�³UHVSRQVLEOH´�RU�QRW���2XU�LQLWLDO�
WKRXJKWV�RQ�WKH�PDWWHU�DUH�WKDW���
�
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VXFFHHG�LQ�GLPLQLVKLQJ�KDUPIXO�GLVSDULWLHV�DIIHFWLQJ�WKH�WDUJHW�JURXS��WKH�
UHVXOWLQJ� ORZHU� GLVSDULW\� OHYHOV� HVWDEOLVK� D� QHZ�� ORZHU� FRQVWLWXWLRQDO�
FHLOLQJ�RQ�GLVSDULWLHV�EHORZ�ZKLFK�SXEOLF�DFWLRQ�WKHUHDIWHU�PXVW�VWD\�LQ�
VLPLODU�FLUFXPVWDQFHV�����7KHVH�REOLJDWLRQV�FRQWLQXH�DV�ORQJ�DV�WKH�SXEOLF�
DFWLRQ�LQ�TXHVWLRQ��WR�DQ\�FRQVLGHUDEOH�GHJUHH��H[WHQGV�RU�OHDYHV�LQ�SODFH�
GLVSDULWLHV� WKDW� ILW� WKH� SDWWHUQ�� � ,PSRUWDQWO\��WKH� REMHFW�LV� QRW�� DV� WKH�
6XSUHPH� &RXUW� VXJJHVWHG� PLJKW� EH� XQFRQVWLWXWLRQDO� LQ� Ricci v. 
DeStefano���� IRU� SXEOLF� DFWRUV� WR� GLVFRQWLQXH� WKH� GLVSDULW\� WKURXJK�
LQWHQWLRQDOO\�UDFH�EDVHG�FRXQWHUDFWLYH�DFWLRQ�UHJDUGOHVV�RI�WKH�GLVSDULW\¶V�
FDXVHV�RU�FRQWULEXWLRQV�WR�RWKHU�YDOXHV��EXW�LQVWHDG�WR�H[SORUH²WR�PLQH²
WKH�GLVSDULW\�IRU�HYLGHQFH�RQH�ZD\�RU�WKH�RWKHU�RQ�WKRVH�TXHVWLRQV���

�
�

�
x 7KH�GXW\�WR�DFW�UHVSRQVLEO\�GRHV�QRW�HQG�ZKHQ�QHZ�FRVWV�DULVH���7KH�GXW\�LV��KRZHYHU��

VHQVLWLYH�WR�WKH�H[WHQW�RI�DQG�OLNHO\�GLVSDULW\�UHGXFWLRQ�UHWXUQ�RQ�LQYHVWPHQW�LQ�WHUPV�RI�
WLPH�� PRQH\��DQG�DGPLQLVWUDWLYH�FDSDFLW\� H[SHQGHG�UHODWLYH� WR � WKH�RYHUDOO� VL]H�DQG�
EXGJHW�RI� WKH�DFWLYLW\�JHQHUDWLQJ� WKH�GLVSDULWLHV�DQG�WKH�H[WHQW�DQG�QXPEHU�RI�SHRSOH�
QHJDWLYHO\�DIIHFWHG�E\�WKH�GLVSDULWLHV��

x ,W�PD\�EH�UHVSRQVLEOH�WR�H[SORUH�OHVV�UDWKHU�WKDQ�PRUH�H[SHQVLYH�IL[HV�ILUVW��EXW�WKH�FRVWV�
RI�WKH�LQLWLDO�HIIRUWV�VKRXOG�EH�GLVFRXQWHG�E\�UHDVRQDEOH�HVWLPDWHV�RI�WKH�SUREDELOLW\�WKDW�
EURDGHU�PHDVXUHV�ZLOO�ODWHU�EH�QHHGHG��

x 7KH�FRVW�RI�PRQLWRULQJ�JDSV�DQG�H[SHULPHQWDWLRQ�PXVW�EH�LQFXUUHG���,W�FDQ�EH�UHGXFHG�
LQ�D�QXPEHU�RI�ZD\V�LQFOXGLQJ�E\�OHYHUDJLQJ�H[LVWLQJ�DGPLQLVWUDWLYH�GDWD�FROOHFWLRQ�DQG�
LQIUDVWUXFWXUH��EXLOGLQJ�WKH�VWHSV�LQWR�QHZ�RU�H[LVWLQJ�FRQWLQXRXV�LPSURYHPHQW�URXWLQHV��
DWWHQGLQJ�WR�GLVSDULW\�UHGXFWLRQ�SRVVLELOLWLHV�LQ�GHYLVLQJ�VWUDWHJLHV�LQ�WKH�ILUVW�SODFH��DQG�
SDUWLFLSDWLQJ�LQ�QHWZRUNV�RI�VLPLODU�DFWRUV�RU�DJHQFLHV�HQJDJHG� LQ�D�SDUDOOHO�VHDUFK�IRU�
SURGXFWLYH�ZD\V�WR�UHGXFH�GLVSDULWLHV���See, e.g.��&KDUOHV�)��6DEHO�	�:LOOLDP�+��6LPRQ��
Contextualizing Regimes: Institutionalization as a Response to the Limits of 
Interpretation and Policy Engineering ������0,&+��/��5(9������������±�����������

x *LYHQ� WKH� SRWHQWLDO�RI� H[SHULPHQWDWLRQ�WR� JHQHUDWH� V\VWHPLF�HIILFLHQFLHV� WKDW�RIIVHW�
VKRUW�WHUP�FRVWV��ORQJ�WHUP�FRVWV�VKRXOG�FRXQW�PRUH�WKDQ�VKRUW�WHUP�RQHV��DQG�HVWLPDWHV�
RI�ORQJ�WHUP�FRVWV�VKRXOG�EH�RIIVHW�E\�FRQVFLHQWLRXVO\�HVWLPDWHG�ORQJ�WHUP�JDLQV���

x $SDUW�IURP�RWKHU�JDLQV��WKH�SUREDEOH�H[WHQW�DQG�SUHVXPSWLYH�LPSRUWDQFH�RI�HTXLW\�JDLQV�
FRXQW�KHDYLO\�LQ�WKH�FDOFXOXV��

x 7KHVH�FRQVLGHUDWLRQV�PD\�GHILQH�³UHVSRQVLEOH�DFWLRQ´�HTXLYDOHQWO\� WR� WKH�EDODQFLQJ�
LPSOLHG�E\�PLGGOH�OHYHO�HTXDO�SURWHFWLRQ�VFUXWLQ\���See, e.g.��(5:,1�&+(0(5,16.<��
&2167,787,21$/� /$:�� 35,1&,3/(6� $1'� 32/,&,(6� ���±�����WK�HG���������³8QGHU�
LQWHUPHGLDWH� VFUXWLQ\��D� ODZ� LV� XSKHOG�LI� LW� LV� VXEVWDQWLDOO\�UHODWHG� WR�DQ� LPSRUWDQW�
JRYHUQPHQW�SXUSRVH��������7KH�PHDQV�XVHG�QHHG� QRW�EH� QHFHVVDU\��EXW� PXVW�KDYH�D�
µVXEVWDQWLDO�UHODWLRQVKLS¶�WR�WKH�HQG�EHLQJ�VRXJKW�´���

���,Q�RWKHU�ZRUGV��WKHUH� LV�QR�JRLQJ� EDFN��RQO\�IRUZDUG�� LQ�WKH� UDFH�WR�HQG�FKURQLF�GLVSDULWLHV� �
���5LFFL�Y��'H6WHIDQR������8�6�������������������LQYDOLGDWLQJ�XQGHU�7LWOH�9,,�ZKLOH�SUHWHUPLWWLQJ�
WKH� FRQVWLWXWLRQDOLW\�RI�RIILFLDO� UDFH�EDVHG�DFWLRQ� WDNHQ� VROHO\� WR�NHHS�D� UDFLDO� GLVSDULW\�IURP�
DULVLQJ� �GLVFXVVHG�infra�QRWHV����±����DQG�DFFRPSDQ\LQJ�WH[W�����'LVSDULWLHV�EHJLQ��EXW�GR�QRW�
HQG��WKH�DQDO\VLV��ZKLFK�WKHQ�DLPV�WR�XQGHUVWDQG�ZK\�GLVSDULWLHV�DULVH���See, e.g.��infra�QRWHV���±
���DQG�DFFRPSDQ\LQJ�WH[W��QRWLQJ�WKH�DWWHQWLRQ�GXH�SXEOLF�DFWLRQ�DIIHFWLQJ�PXOWLSOH�VLPLODU�VLWHV�
ZKHUH�GLVSDULWLHV�RQO\�VRPHWLPHV�DULVH�RU�DUH�RI�GLIIHUHQW�PDJQLWXGH��H[SRVLQJ�KLGGHQ�LQIOXHQFHV�
XQUHODWHG�WR�SXEOLF�QHHG����
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%��5(63216,%/(� /($51,1*�
�

What, though,� LI� UHPHGLDO� VWHSV� EHQHILWLQJ� PHPEHUV� RI� WKH�
SUHYLRXVO\�KDUPHG�JURXS�DOVR�EHQHILW�PHPEHUV�RI�PRUH�SULYLOHJHG�JURXSV�
VR�WKDW�VRPH�SDUW�RI�WKH�KDUPIXO�JDS�UHPDLQV"��&DQ�VXFK�VWHSV�QRQHWKHOHVV�
TXDOLI\�DV�UHVSRQVLEOH�HIIRUWV�WR�UHGXFH�JDSV"��)RU�UHDVRQV�ZH�H[SODLQ�LQ�
PRUH�GHWDLO�EHORZ����FKDQJHV�WKDW�EHQHILW�RWKHUV�EHVLGHV�%ODFN�$PHULFDQV�
DUH�H[SHFWHG�DQG�ZHOFRPH�DV�ORQJ�DV�WKRVH�VWHSV�GR�QRW�FRPSRXQG�WKH�
VXVSLFLRQ� RI� GLVSDUDWH� WUHDWPHQW� E\� disproportionately� EHQHILWLQJ�
PHPEHUV�RI�WKH�SUHYLRXVO\�SULYLOHJHG�JURXS���,Q�SDUWLFXODU��VWHSV�WKDW�WXUQ�
RXW�WR�EHQHILW�RWKHUV�LQ�DGGLWLRQ�WR�WKH�WDUJHW�JURXS�PD\�ZHOO�TXDOLI\�DV�
UHVSRQVLEOH�JDS�UHGXFLQJ�H[SHULPHQWV�LI� their�GLVSDUDWH�HIIHFWV��LI�DQ\��
favor� WKH�WDUJHW� JURXS��WKXV�GLPLQLVKLQJ�WKH�SUHH[LVWLQJ�JDS���� � $JDLQ��
KRZHYHU��UHPDLQLQJ�JDSV�FRQWLQXH�WKH�GXW\�WR�H[SHULPHQW���

6\VWHPDWLF�DQG�SUHGLFWDEOH�RXWFRPH�GLVSDULWLHV�IRU�ZKLFK�UDFLDO�
ELDV�LV�OLNHO\�WR�EH�DW� OHDVW�SDUWO\�WR�EODPH�UHPDLQ�WKH�VWDUWLQJ�SRLQW�IRU�
HIIRUWV�WR�DFKLHYH�HTXDO�SURWHFWLRQ.  And�HUDGLFDWLRQ�RI�WKRVH�GLVSDULWLHV�LV�
WKRVH�HIIRUWV¶�ORQJ�WHUP�DLP���But�WKH�immediate�JRDO�LV�D�SURJUHVVLRQ�RI�
IRUZDUG�ORRNLQJ�VWHSV�WKDW� GHPRQVWUDEO\�UHGXFH�VXVSLFLRQ�RI�LQYLGLRXV�
PRWLYDWLRQ�E\�GLVSDUDWHO\�EHQHILWLQJ�WKH�SHRSOH�SUHYLRXVO\�RQ�WKH�ZURQJ�
HQG�RI�GLVSDULWLHV���*LYHQ�WKH�QDWLRQ¶V�KLVWRU\�RI�SXEOLF�DFWLRQ�ZLWK�GLVSDUDWH�
HIIHFWV�XQIDYRUDEOH�WR�%ODFN�$PHULFDQV��WDNLQJ�DFWLRQV�WKDW�GLVSDUDWHO\����
HYHQ�LI�WKH\�GR�QRW�solely��IDYRU�WKHP��LV�D�VXIILFLHQWO\�VWURQJ�SUR[\�IRU�
SURJUHVV� WKDW� ZH� DUH� SUHSDUHG� WR� WUHDW� WKHP� DV� SUHVXPSWLYHO\�
FRQVWLWXWLRQDO������

:H�JURXQG�WKLV�FRQFOXVLRQ, as well,�LQ�WKH�SUDFWLFDO�ZHOIDUH�ERWK�RI�
WKH�ORQJVWDQGLQJ�YLFWLPV�RI�ELDV�DQG�GHSULYDWLRQ�DQG�RI�WKH�SRSXODWLRQ�DW�

�
���See infra�QRWHV���±���DQG�DFFRPSDQ\LQJ�WH[W��
���([SHULPHQWV�WKDW�HQG�XS�EHQHILWLQJ�RWKHUV�HTXDOO\�RU�PRUH�WKDQ�WKH�WDUJHW�JURXS�DUH�QRW�IRU�WKDW�
UHDVRQ�DORQH�LQHIIHFWLYH���,QGHHG��LQQRYDWLRQV�ZLWK�SRVLWLYH�JHQHUDO�ZHOIDUH�HIIHFWV�DV�ZHOO�DV�WDUJHW�
HTXLW\�HIIHFWV�DUH�DQ�LQWHQGHG�E\SURGXFW�RI�WKLV�DSSURDFK���6XFK�DFWLRQV��KRZHYHU��ZLOO�QRW�H[KDXVW�
DQG� PD\� DGG� WR� WKH� DFWRU¶V� GXW\� WR� H[SHULPHQW� UHVSRQVLEO\�ZLWK� VWHSV� WR� GLPLQLVK�FKURQLF�
GLVSDULWLHV��� 7KH� FRQWLQXLQJ�GXW\�� DORQJ� ZLWK� WUDGLWLRQDO� VXEMHFWLYH�DQG�REMHFWLYH� PHWKRGV�RI�
SURYLQJ� UDFLDO� DQLPXV��PRUHRYHU��VKRXOG�GLVFRXUDJH� VWUDWHJLF� EHKDYLRU�� VXFK�DV� LQHIILFLHQWO\�
PDJQLI\LQJ� UDFLDO�GLVSDULWLHV�DW�WKH�RXWVHW�WR�IDFLOLWDWH� WKH�VHDUFK�IRU�DPHOLRUDWLYH�VWHSV�ODWHU��RU�
NQRZLQJO\�SXUVXLQJ�D� OHVV�HIIHFWLYH�RSWLRQ�LQ�KRSHV�RI�GLYHUWLQJ�DWWHQWLRQ�IURP�PRUH�HIIHFWLYH�
DPHOLRUDWLYH�VWHSV��
�����See, e.g.��5,&+$5'�527+67(,1��7+(�&2/25�2)�/$:��7+(�)25*277(1�+,6725<�2)�+2:�
285�*29(510(17�6(*5(*$7('�$0(5,&$���������GHVFULELQJ�WKH�UDFLDOO\�GLVSDUDWH�HIIHFWV�RI�D�
ZLGH�UDQJH�RI�SROLF\�GHFLVLRQV�DIIHFWLQJ�KRXVLQJ��HGXFDWLRQ��MREV��WUDQVSRUWDWLRQ��LQVXUDQFH��DQG�
EDQNLQJ��DPRQJ�RWKHU�IRUFHV��WKDW�VKDSHG�WKH�FXUUHQW�GHPRJUDSK\�RI�$PHULFDQ�PHWURSROLWDQ�
DUHDV�����
��� 7KH� YDOLGDWLRQ� LV� RQO\� SUHVXPSWLYH�� KRZHYHU�� EHFDXVH� FRQYHQWLRQDO� EDFNZDUG�ORRNLQJ�
FRQVWUDLQWV�RQ�GLVSDUDWH�WUHDWPHQW�ZRXOG�FRQWLQXH�WR�DSSO\���
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ODUJH���,I�RYHU�WKH�ORQJ�KDXO��ZH�ZDQW�WR�LPSURYH�WKH�lot�RI�SHRSOH�FKURQLFDOO\�
KDUPHG�E\�ELDV��ZH�PXVW�DW�WLPHV�EH�ZLOOLQJ�LQ�WKH�VKRUW�DQG�PHGLXP�WHUP�
WR�UHSODFH�gap eradication�ZLWK�SURJUHVVLYH�outcome�gains�SOXV�disparities 
in welfare gains favoring traditionally underserved populations���7UHDWLQJ�
DV�FRQVWLWXWLRQDOO\�VXIILFLHQW�VWHSV�WKDW�RYHU�WKH�PLGGOH�WHUP�LQ�IDFW�EHQHILW�
PHPEHUV�RI�FKURQLFDOO\�GLVDGYDQWDJHG�JURXSV�DQG�HYLGHQFH�D�JRRG�IDLWK�
HIIRUW�WR�GLPLQLVK�KDUPIXO�GLVSDULWLHV�DJDLQVW�WKRVH�PHPEHUV�DFNQRZOHGJHV�
WKDW�WKRVH�LQGLYLGXDOV¶�ORW�GHSHQGV�RQ�WZR�FRQVLGHUDWLRQV��WKH�TXDQWLW\�DQG�
TXDOLW\�RI�WKH�UHVRXUFHV�DQG�FRQGLWLRQV�DVVRFLDWHG�ZLWK�KDSSLQHVV�WR�ZKLFK�
WKH\�KDYH�DFFHVV��as well as�KRZ�FORVHO\�WKRVH�UHVRXUFHV�DQG�FRQGLWLRQV�
DSSUR[LPDWH�WKRVH�RI�WKRVH�RI�PHPEHUV�RI�PRUH�SULYLOHJHG�JURXSV���2XU�
FRQVWLWXWLRQDO�EDVHOLQH�DFNQRZOHGJHV��DV�ZHOO��WKDW�DFWLRQDEOH�ELDV�FDQ�EH�
SDVW�DV�ZHOO�DV�SUHVHQW��XQFRQVFLRXV�DV�ZHOO�DV�FRQVFLRXV��VWUXFWXUDO�DV�ZHOO�
DV�HSLVRGLF��DQG�REMHFWLYHO\�DV�ZHOO�DV�VXEMHFWLYHO\�PDQLIHVWHG��

$V�ORQJ�DV�GLVSDULWLHV�SHUVLVW��RIILFLDOV�UHPDLQ�REOLJHG�WR�H[SORUH�
IXUWKHU� JDS�FORVLQJ�PHDVXUHV²DQ� REOLJDWLRQ� WKDW� LV� KHLJKWHQHG�ZKHQ�
H[SHULPHQWV�HQODUJH�UDWKHU�WKDQ�FORVH�JDSV���2YHU�WLPH��WKHUHIRUH��JDSV�FDQ�
EH�H[SHFWHG�WR�FORVH�DSSUHFLDEO\��%XW�QRW�HYHU\�H[SHULPHQW�WKDW�IDLOV�WR�FORVH�
JDSV�LV�� IRU�WKDW�UHDVRQ�DORQH��LUUHVSRQVLEOH��,I�IDLOHG�H[SHULPHQWV�ZHUH�
DOZD\V�LQVXIILFLHQW��DFWRUV�ZRXOG�KDYH�OLWWOH�LQFHQWLYH�WR�H[SHULPHQW���1RU�
ZRXOG� LW� EH� LUUHVSRQVLEOH�IRU� SXEOLF� DFWRUV� WR� FRQWLQXH�RU� H[WHQG�DQ�
H[SHULPHQWDO�WUHDWPHQW�DIWHU�GLVFRYHULQJ�EHQHILFLDO�HIIHFWV�RWKHU�WKDQ�JDS�
FORVXUH²DV�ORQJ�DV�WKH\�NHHS�ORRNLQJ�IRU�ZD\V�WR�FORVH�UHPDLQLQJ�JDSV���

$Q� LPSRUWDQW� LQGLFDWRU� WKDW� VWHSV� WR� GLPLQLVK� GLVSDULWLHV� DUH�
³UHVSRQVLEOH´�LV�SXEOLF�WUDQVSDUHQF\²WKH�H[WHQW�WR�ZKLFK�WKH�DFWRUV�LQ�
TXHVWLRQ�DFNQRZOHGJH�WKH�GLVSDULWLHV�WKHLU�DFWLRQV�JHQHUDWH�RU�SUHVHUYH�
DQG�GRFXPHQW�WKH�UDWLRQDOH�DQG�UHVXOWV� RI�H[SHULPHQWV�WKH\�SXUVXH�WR�
OHVVHQ�WKRVH�GLVSDULWLHV���In turn, wide�SXEOLFDWLRQ�RI�VXFK�results�MXVWLILHV�
WUHDWLQJ� RIILFLDOV¶� IDLOXUH� WR� FRQVLGHU� DGRSWLQJ� RU� DGDSWLQJ� SURYHQ�
GLVSDULW\�UHGXFLQJ� VWHSV� XQGHUWDNHQ� HOVHZKHUH� XQGHU� VLPLODU�
FLUFXPVWDQFHV� DV� OLNHO\� LUUHVSRQVLEOH���� � %H\RQG� WKDW�� UHVSRQVLEOH�
H[SHULPHQWDWLRQ�UHTXLUHV�WKDW�WKH�DFWRUV�FRQVFLHQWLRXVO\�ZRUN�WR�LGHQWLI\�
DQG�WHVW� GLVSDULW\�UHGXFLQJ�VWHSV� WKURXJK�IOH[LEOH�F\FOHV�RI�LGHQWLI\LQJ�
JDSV��DQDO\]LQJ�SRVVLEOH�FDXVHV��K\SRWKHVL]LQJ�DQG�H[SHULPHQWLQJ�ZLWK�
VROXWLRQV��DQG�DGMXVWLQJ�SROLFLHV�DQG�RSHUDWLRQV�EDVHG�RQ�UHVXOWV����

�
��� ³3XEOLFO\�DWWHQGLQJ´� WR� HYLGHQWO\�HIIHFWLYH� VWHSV�RWKHUV�WDNH� WR� UHGXFH�GLVSDULWLHV�GRHV�QRW�
UHTXLUH�RWKHU�SXEOLF�DFWRUV�EOLQGO\�WR�UHSOLFDWH�WKH�VWHSV��RU�WR�DFFHSW�WKH�YDOLGLW\�RI�WKH�UHVXOWV�RU�
WKHLU�DSSOLFDELOLW\�LQ�GLIIHUHQW�FLUFXPVWDQFHV���5HVSRQVLEOH�FRQVLGHUDWLRQ�RI�WKH�SRWHQWLDO�EHDULQJ�
RI�VXFK�VWHSV�RQ�WKH�GLVSDULWLHV�DW�LVVXH�LV�UHTXLUHG��KRZHYHU� �
��� )RU� RWKHU�H[SOLFDWLRQV�RI� WKLV� VWDQGDUG��VHH 2ODWXQGH�&�$�� -RKQVRQ��Disparity Rules�� ����
&2/80��/��5(9����������±�����������-DPHV�6��/LHEPDQ��Perpetual Evolution: A Schools-Focused 
�
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,Q�VRPH�FDVHV��LUUHVSRQVLELOLW\�ZLOO�EH�FOHDU��DV�ZKHQ�RIILFLDOV�GR�
QRW�WUDQVSDUHQWO\�PRQLWRU�GLVSDULWLHV�RU�VHHN�WR�PLWLJDWH�RQHV�WKH\�LGHQWLI\�
RU� IDLO�WR� VSUHDG�WKH�IUXLWV�RI�VXFFHVVIXO�H[SHULPHQWV��� ,Q�RWKHU�FDVHV��
DVVXULQJ�WKDW�VWHSV�WDNHQ�ZHUH�UHVSRQVLEOH�ZLOO�EH�WKH�ZRUN�RI�PXOWLSOH�
HYDOXDWRUV�RSHUDWLQJ�IURP�GLIIHUHQW�SHUVSHFWLYHV���1RW�OHDVW�DPRQJ�WKHVH�
SHUVSHFWLYHV�LV� RIILFLDOV¶�RZQ� VHQVH� RI� UHVSRQVLELOLW\�� � 3URYLGLQJ� WKH�
WUDQVSDUHQF\�WKDW�LV�WKH�HDVLHVW�DVSHFW�RI�RXU�SURSRVDO�WR�DVVHVV�ZLOO�IRUFH�
RIILFLDOV�WR�FRQIURQW�WKH�UDFLDO�GLVSDULWLHV�WKH\�FDXVH�DQG�WR�H[SODLQ�DQG�
GHIHQG�WKH�DPHOLRUDWLYH�VWHSV�WKH\�XQGHUWDNH��� ,I�WKHLU�HIIRUWV�VXFFHHG��
EHO\LQJ�SUHYLRXVO\�KHOG�DVVXPSWLRQV�DERXW�ZK\�GLVSDULWLHV� DULVH�� WKHLU�
RZQ� FRJQLWLYH� DQG�PRUDO� LQVLJKWV� ZLOO� H[SRVH� WKH� LUUHVSRQVLELOLW\� RI�
WROHUDWLQJ�GLVSDULWLHV�JRLQJ�IRUZDUG��ZLWKRXW�RXWVLGH�VXSHUYLVLRQ���

&RXUWV��UHJXODWRUV��DQG�SXEOLF�DQG�SULYDWH�IXQGHUV�FDQ�FRQWLQXH�
WKHLU�ORQJVWDQGLQJ�EDFNZDUG�ORRNLQJ�VHDUFK�IRU�VXEMHFWLYH��FDXVDO�UDFLDO�
DQLPXV��VXSSOHPHQWHG�E\�WKH�³FRQVFLHQWLRXV�LQTXLU\´�DQDO\VLV�GHVFULEHG�
DERYH���7R�DGG�\HW�DQRWKHU�SHUVSHFWLYH²WKDW�RI�WKH�SXEOLF�DW�ODUJH²ZH�
XOWLPDWHO\�ZRXOG�DSSO\�D�WHVW�WKH�6XSUHPH�&RXUW�XVHV�WR�DVVHVV�UHOLJLRXV�
GLVFULPLQDWLRQ�XQGHU�WKH�(VWDEOLVKPHQW�&ODXVH�����7KH�TXHVWLRQ�WKDW�WHVW�
DVNV�LV�ZKHWKHU�WKH�H[WHQW�RI�WKH�GLVSDULWLHV�WRJHWKHU�ZLWK�WKH�TXDOLW\�RI�
WKH�RIILFLDOV¶�SDVW�DQG�UHVSRQVLYH�DFWLRQV�DQG�LQDFWLRQ�FRQYH\V�D�SXEOLF�
PHVVDJH�WKDW�FKURQLF�GLVSDULWLHV�RI�WKLV�VRUW�DUH�WKH�DFFHSWDEOH�QRUP��,I�
VR��WKH�DFWLRQV�DUH�LUUHVSRQVLEOH��ZKHWKHU�RU�QRW�WKH�SXEOLF�RIILFLDOV�LQ�
TXHVWLRQ�EHOLHYH�WKHLU�WROHUDQFH�RI�H[LVWLQJ�GLVSDULWLHV�LV�UHVSRQVLEOH��DQG�
ZKHWKHU�RU�QRW�GLUHFW�RU�LQIHUHQWLDO�HYLGHQFH�RI�UDFLDO�DQLPXV�LV�SUHVHQW���
,I� LQVWHDG�� WKH� PHVVDJH� FRQYH\HG� LV� WKDW� FKURQLF� GLVSDULWLHV� DUH�
SUHVXPSWLYHO\�XQDFFHSWDEOH�DQG�UHTXLUH�FRQVFLHQWLRXV�VWHSV�WR�HOLPLQDWH�
WKHP��WKHQ�WKH�SXEOLF�DFWRUV�DUH�DEVROYHG�IURP�OLDELOLW\�IRU�QRZ��WKRXJK�

�
Public Law Litigation for Our�'D\������&2/80��/��5(9���������������������&KDUOHV�)��6DEHO�	�
:LOOLDP� +�� 6LPRQ�� The Duty of Responsible Administration and the Problem of Police 
Accountability�����<$/(�-��21�5(*����������±�����������5HEHFFD�,��<HUJLQ��1RWH� Rethinking 
Public Education Litigation Strategy: A Duty-Based Approach to Reform������&2/80��/��5(9��
�������������������

$OWKRXJK� WKH� FRQWHPSODWHG�FDXVDO� DQDO\VLV�PD\�VWULYH�WR� EH�GHGXFWLYH� �³DEGXFWLYH́ �
DQDO\VLV�ZLOO� OLNHO\�EH� WKH�QRUP.  See, e.g.��'$1�6,021��,1�'28%7�� 7+(�36<&+2/2*<�2)�7+(�
&5,0,1$/� -867,&(� 352&(66� ��� ������� �³$EGXFWLYH� UHDVRQLQJ>²@D� UHFXUVLYH� SURFHVV� RI�
JHQHUDWLQJ� DQG� WHVWLQJ� K\SRWKHVHV�� JHDUHG� WRZDUG� HOLPLQDWLQJ� LQYDOLG� K\SRWKHVHV� DQG�
VXEVWDQWLDWLQJ�WKH�FRUUHFW�RQH>²LQYROYHV@�D�VHDUFK�IRU�LQIRUPDWLRQ��IROORZHG�E\�LWV� HYDOXDWLRQ�
>DQG@�GUDZLQJ�RI�FRUUHFW�LQIHUHQFHV�IURP�WKDW�LQIRUPDWLRQ��:KLOH�WKH�HYDOXDWLRQ�RI�WKH�LQIRUPDWLRQ�
HQWDLOV� ORJLFDO� LQIHUHQFH��WKH� JHQHUDWLRQ�RI�K\SRWKHVHV����� �� UHTXLUH>V@�LQWXLWLYH�DQG�FRQMHFWXUDO�
WKLQNLQJ�´���
���See, e.g.��6DQWD�)H�,QGHS��6FK��'LVW��Y��'RH������8�6�������������������³>6WDWH@ �VSRQVRUVKLS�RI�
D�UHOLJLRXV�PHVVDJH�LV�LPSHUPLVVLEOH�>LI@�LW�VHQGV�WKH�DQFLOODU\�PHVVDJH�WR�PHPEHUV�RI�WKH�DXGLHQFH�
ZKR�DUH�QRQDGKHUHQWV�µWKDW�WKH\�DUH�RXWVLGHUV��QRW�IXOO�PHPEHUV�RI�WKH�SROLWLFDO�FRPPXQLW\��DQG�
DQ�DFFRPSDQ\LQJ�PHVVDJH�WR�DGKHUHQWV�WKDW�WKH\�DUH�LQVLGHUV� �IDYRUHG�PHPEHUV�RI�WKH�SROLWLFDO�
FRPPXQLW\�¶´��TXRWLQJ�/\QFK�Y��'RQQHOO\������8�6�������������������2¶&RQQRU��-���FRQFXUULQJ����
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WKHLU� REOLJDWLRQ� WR� FRQWLQXH�VHDUFKLQJ� IRU�ZD\V� WR� UHGXFH� GLVSDULWLHV�
UHPDLQV��
�

&��:+$7¶6�1(:�+(5(�
�

:H� UHDOL]H� WKDW� RXU� GHILQLWLRQ� RI� FRQVWLWXWLRQDOO\� VXVSLFLRXV�
GLVSDULWLHV� GLIIHUV�PRUH� LQ� SULQFLSOH� WKDQ� LQ� HIIHFW�IURP�FRQYHQWLRQDO�
GHILQLWLRQV�RI�VXVSHFW�FODVVLILFDWLRQV�����1RU�LV�WKHUH�DQ\WKLQJ�QRYHO�DERXW�
UHIRUPLVW� SURSRVDOV� WR� IDFWRU� LQ� WKH� KLGGHQ� LQIOXHQFH� RI� KLVWRULFDO�
UDFLVP����VHDUFK�IRU�REMHFWLYH�HYLGHQFH�RI�LQYLGLRXV�PRWLYDWLRQ�LQ�DFWRUV¶�
UHVSRQVHV�WR�GLVSDULWLHV� WKH\�PD\�RU� GR�FUHDWH����DQG�DFNQRZOHGJH�WKH�
IUHTXHQF\�ZLWK�ZKLFK�VXFK�PRWLYDWLRQV�RSHUDWH�XQFRQVFLRXVO\�����:H�DOVR�
UHDOL]H�WKDW�WKHVH�EDFNZDUG�ORRNLQJ�UHIRUPV�KDYH�QRW�NHSW�RXU�FXOWXUH�DQG�
OHJDO� V\VWHP�IURP�YDVWO\�XQGHUHVWLPDWLQJ�DQG�RYHU�WROHUDWLQJ�GLVSDULWLHV�
WKDW�� KRZHYHU� VXVSLFLRXV�� DUH� KDUG� WR� GLVHQWDQJOH� IURP� ³QHXWUDÓ �
H[SODQDWLRQV�DQG�WR�UHGUHVV�ZLWKRXW�DURXVLQJ�UHVHQWPHQW�DQG�ULVNLQJ�YLROHQW�
UHVLVWDQFH�WR�VXVSHFWHG�UDFLDO�UHGLVWULEXWLRQ���Our�SURSRVDO, however,�KDV�
ILYH�IHDWXUHV�WKDW�GLVWLQJXLVK�LW�IURP�RWKHU�UHIRUP�SURSRVDOV�DQG�LQFUHDVH�

�
���See�supra�QRWHV���±���DQG�DFFRPSDQ\LQJ�WH[W��
���See, e.g.��0LFKHOOH�$OH[DQGHU��supra�QRWH�����DW���±����=LQ]L�'�%DLOH\�HW�DO���Structural Racism 
and Health Inequities in the USA: Evidence and Interventions������/$1&(7�����������±����������
�OLQNLQJ� KLVWRULFDO� UDFLDO� KRXVLQJ� VHJUHJDWLRQ� WR� UDFLDOL]HG� SXQLWLYH� SROLFLQJ� DQG� ERWK� WR�
FRPPXQLW\�GHSOHWLRQ�DQG�DGYHUVH�KHDOWK�HIIHFWV���527+67(,1��supra�QRWH�����DW��±�����GHVFULELQJ�
WKH�YDVW�ZHDOWK�DQG�RWKHU�HIIHFWV�RI�IHGHUDO�DQG�ORFDO�VHJUHJDWLRQ�RI�KRXVLQJ�DQG�VFKRROV���3DOPD�
-R\�6WUDQG��	�1LFKRODV�$��0LUND\��Racialized Tax Inequity: Wealth, Racism, and the U.S. System 
of Taxation�� ��� 1:�� -�/�� 	� 62&�� 32/¶<�� ����� ���±��� ������� �KLJKOLJKWLQJ� WD[� V\VWHP¶V�
HQWUHQFKPHQW�RI�UDFLDO� DGYDQWDJHV�VWHPPLQJ� IURP�FHQWXULHV�RI�UDFLDO� H[SORLWDWLRQ�DQG�XQHTXDO�
DFFHVV�WR�ZHDOWK���1NHFKL�7DLID��Let’s Talk About Reparations�����&2/80��-��5$&(�	�/�������±
�����������KLJKOLJKWLQJ�IHGHUDO�JRYHUQPHQW¶V�UROH�LQ�%ODFN�$PHULFDQV¶�KLVWRULFDO�VXERUGLQDWLRQ���
�� See &ROXPEXV�%G�� RI�(GXF��Y��3HQLFN������8�6�� ��������±�����������UHO\LQJ�RQ�REMHFWLYH�
HYLGHQFH�RI�VHJUHJDWLYH� LQWHQW���9LOO��RI�$UOLQJWRQ�+HLJKWV�Y��0HWUR��+RXV��'HY��&RUS�� ����8�6��
��������±�����������UHFRJQL]LQJ�WKH�DGPLVVLELOLW\�RI�REMHFWLYH�HYLGHQFH�RI�UDFLDO�PRWLYDWLRQ���,DQ�
+DQH\�/RSH]��Intentional Blindness�� ���1�<�8�� /��5(9������������������±�����������ILQGLQJ�
VXSSRUW�IRU�WUHDWLQJ�ZLOOIXO�EOLQGQHVV�WR�UDFLDO�LPSDFW�DV�XQODZIXO�GLVFULPLQDWLRQ�LQ�FRXUWV¶�XVH�RI�
REMHFWLYH�HYLGHQFH�RI�UDFLDO�PRWLYDWLRQ���
��� See� &KDUOHV� 5�� /DZUHQFH� ,,,�� The Id, the Ego, and Equal Protection: Reckoning with 
Unconscious Racism�� ��� 67$1�� /�� 5(9�� ����� ���±��� �������� &KDUOHV� 5�� /DZUHQFH� ,,,��
Unconscious Racism Revisited: Reflections on the Impact and Origins of “The Id, the Ego, and 
Equal Protection�”� ���&211��/��5(9����������±������������Compare�-RKQ�7�� -RVW� HW� DO���The 
Existence of Implicit Bias Is Beyond Reasonable Doubt: A Refutation of Ideological and 
Methodological Objections and Executive Summary of Ten Studies That No Manager Should 
Ignore�����5(6�� 25*��%(+$9�����������������³>5@HVHDUFKHUV�KDYH�LGHQWLILHG�WKH�H[LVWHQFH�DQG�
FRQVHTXHQFHV�RI� LPSOLFLW� ELDV� WKURXJK� ZHOO�HVWDEOLVKHG� PHWKRGV� EDVHG� XSRQ� SULQFLSOHV� RI�
FRJQLWLYH�SV\FKRORJ\�WKDW�KDYH�EHHQ�GHYHORSHG�LQ�QHDUO\�D�FHQWXU\¶V�ZRUWK�RI�ZRUN�´���with�3KLOLS�
(�� 7HWORFN� 	� *UHJRU\� 0LWFKHOO�� Implicit Bias and Accountability Systems: What Must 
Organizations Do to Prevent Discrimination? �� ���5(6��25*��%HKDY������±����������TXHVWLRQLQJ�
UHVHDUFK�PHWKRGRORJ\�XVHG�WR�HVWDEOLVK�LPSOLFLW�ELDV���
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RXU�FRQILGHQFH�LQ�LWV�FDSDFLW\�WR�DFKLHYH�HTXDO�SURWHFWLRQ��
�

���7DNLQJ�6HULRXVO\�WKH�,QVLJKW�WKDW�3HUVLVWHQW�'LVSDUDWH�2XWFRPHV�
,QGLFDWH�%LDV�WKDW�,V�'HHSO\�DQG�,QHIIDEO\�%XLOW�,Q�

�
$GYRFDWHV�RI�KHLJKWHQHG�HIIRUWV�WR�DFKLHYH�UDFLDO�HTXLW\�ULJKWO\�

SRLQW�RXW�WKDW�UDFLVP�LV�QRW�DQ�LGLRV\QFUDWLF�DQG�HSLVRGLF�GHYLDWLRQ�IURP�
D�QHXWUDO�RU�HTXLWDEOH�QRUP�����,W�is�WKH�VWUXFWXUHG�LQ�QRUP�����0DNLQJ�WKLV�
SRLQW� WR� VXSSRUW�UDGLFDOO\� OHVV� WROHUDQFH� IRU�GLVSDULWLHV�� KRZHYHU��FDQ�
REVFXUH�DQ�LPSRUWDQW�LPSOLFDWLRQ�RI�WKH�LQVLJKW²WKDW� WKH�PRUH�GHHSO\�
UDFLVW�VWUXFWXUHV�SHQHWUDWH�RXU�SV\FKHV�DQG�VRFLDO�V\VWHPV��WKH�KDUGHU�WKH\�
DUH�WR�SURYH�DQG�SXUJH���3XUJLQJ�GLVFULPLQDWLRQ�WKXV�ZLOO� WDNH�WLPH�DQG�
JULQGLQJO\�KDUG�ZRUN���,W�OLNHO\�ZLOO�UHTXLUH�D�PL[�RI�H[WHUQDO�LQFHQWLYHV�
DQG�SHQDOWLHV��DQG�SRVLWLYHO\�H[SHULHQFHG�LQWHUQDO�FKDQJHV�LQ�����PLQGVHWV�
DQG� EHOLHIV²ZKDW�ZH� DUH� DWWXQHG� WR� VHHLQJ� DQG� LQIHUULQJ�� DQG� KRZ�
HIIHFWLYHO\�ZH�UHFRJQL]H�DQG�FRUUHFW�VWHUHRW\SHG�MXGJPHQWV��²DQG�����
KRZ�ZH�RUJDQL]H�VRFLDO�DQG�SURGXFWLYH�activity�����

&RQVLVWHQWO\� ZLWK� WKLV� LQVLJKW�� RXU� SURSRVDO� DGYDQFHV� DQ�
XQGHUVWDQGLQJ�RI�HTXDO�SURWHFWLRQ�DV�D�ORQJ�KDXO�SURMHFW�RI�KDELWXDWLQJ�
SXEOLF� DFWRUV� WR� notice� GLVSDULWLHV� DQG� WUHDW� WKHP� DV� IDYRUDEOH�
RSSRUWXQLWLHV� WR� LQTXLUH� LQWR� WKH� EHOLHIV�� HYLGHQWLDU\� DQG� LQIHUHQWLDO�
MXGJPHQWV�DQG�PLVMXGJPHQWV��DQG�VRFLDO�DUUDQJHPHQWV�DQG�V\VWHPV�RI�DOO�
NLQGV�� VPDOO� DQG� ODUJH�� WKDW� JHQHUDWH� GLVSDULWLHV�� � ,Q� VRPH� FDVHV�� WKH�
REOLJDWLRQ� WR� LGHQWLI\� DQG� DPHOLRUDWH� GLVSDULWLHV� ZLOO� TXLFNO\� UHYHDO�
HIIHFWLYH�DOWHUQDWLYHV���� � 2WKHU� GLVSDULWLHV�ZLOO� UHTXLUH� SDWLHQW� LQTXLU\�
DFURVV�PXOWLSOH�H[SHULPHQWV��ZLWK�VXFFHVV�PDUNHG�E\�JUDGXDO�GHFUHDVHV�
LQ�GLVSDULWLHV¶�IUHTXHQF\�DQG�PDJQLWXGH��
�
���0DNLQJ�WKH�0DQGDWHG�,QTXLU\�3UDFWLFDO��)RUZDUG�ORRNLQJ��DQG�6HOI�

H[HFXWLQJ�
�

7KH� SUREOHP�ZLWK� D� GRFWULQH�GHSHQGHQW�RQ� SURRI�RI�GLVSDUDWH�
WUHDWPHQW� LV� WKDW� WKH� LQTXLU\� LW� LPSRVHV� XSRQ� OLWLJDQWV� DQG� FRXUWV� LV�

�
���See, e.g.��VRXUFHV�FLWHG�supra�QRWHV������������infra�QRWH�����
���See, e.g.��6XVDQ�6WXUP��Lawyers and the Practice of Workplace Equity�������:,6��/��5(9�������
���±����
���See, e.g.��-RKQVRQ��'LVSDULW\�5XOHV��supra�QRWH�����DW����±����$]L]�=��+XT��Racial Equity in 
Algorithmic Criminal Justice�����'8.(�/�-���������������������������QRWLQJ�WKDW�HYHQ�DOJRULWKPLF�
WRROV�UXQ�WKH�ULVN�RI�EHLQJ�LQIHFWHG�E\�WKH�UDFLDO�SUHVXPSWLRQV�DQG�VWHUHRW\SHV�RI�WKH�RIILFLDOV�� �
���See, e.g.��$]L]�=��+XT��What is Discriminatory Intent?������&251(//�/��5(9��������������
�OLQNLQJ�VWDWH�DFWRUV¶�ELDV�WR�LQYLGLRXV�EDFNJURXQG�VRFLDO�VWUXFWXUHV�� �
���See, e.g.��infra�QRWHV����±����DQG�DFFRPSDQ\LQJ�WH[W��
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HWLRORJLFDO��ORRNLQJ�EDFNZDUGV�LQ�WLPH� LQ� VHDUFK�RI�WZR� WKLQJV�WKDW�DUH�
QRWRULRXVO\�KDUG�WR�ILQG���

x $� SXEOLF�GHFLVLRQPDNHU¶V�GHVLUH� WR� WUHDW� WKH� UDFHV�
GLIIHUHQWO\��SURYHG�HLWKHU�GLUHFWO\�WKURXJK�WKH�DFWRU¶V�
DGPLVVLRQ�RU�LQGLUHFWO\�WKURXJK�³REMHFWLYH �́HYLGHQFH�
WKDW�UDFLDO�DQLPXV�LV�WKH�RQO\�UHDVRQDEOH�H[SODQDWLRQ�
IRU�ZKDW�WKH�DFWRU�FODLPV�WR�KDYH�GRQH�IRU�UDFH�QHXWUDO�
UHDVRQV�����

x $� FDXVDO� FKDLQ�OLQNLQJ� GLVSDUDWH�RXWFRPHV� WR�WKDW�
RIILFLDO¶V�UDFLDO�PRWLYDWLRQ�UDWKHU�WKDQ�WR� DQ�LQILQLWH�
DUUD\�RI�RWKHU�SRVVLEO\�FDXVDO�UDFH�QHXWUDO�PRWLYDWLRQV��
LQWHUYHQLQJ� SHUVRQDO� DQG� VRFLRORJLFDO� IRUFHV�� DQG�
GLVFULPLQDWRU\�DFWV�E\�SULYDWH�SDUWLHV����

2XU� SURSRVDO�VHHNV� LQVWHDG�WR� H[SORUH�SRVVLEOH� OLQNV� EHWZHHQ�
WUHDWPHQWV�DQG�RXWFRPHV�LQ� WKH�VDPH�SUDFWLFDO�PDQQHU�DV�UHVHDUFKHUV��
EXVLQHVVHV�� DQG� UHJXODWRU\� DQG� VRFLDO�VHUYLFH� DJHQFLHV� GR� LQ� WKHLU�
HYHU\GD\�ZRUN��WKURXJK�IRUZDUG�ORRNLQJ�H[SHULPHQWDWLRQ�LQ�VHDUFK�RI�
ZD\V�WR�PD[LPL]H�GHVLUDEOH�DQG�PLQLPL]H�XQWRZDUG�RXWFRPHV���5DWKHU�
WKDQ�ORRNLQJ�EDFNZDUGV�WR�H[SRVH�DQG�SXQLVK�LOOLFLW�EHKDYLRU�FRQQHFWHG�
WR�KDUPIXO�UHVXOWV��RXU�SURSRVDO�FDOOV�IRU�WKH�IRUZDUG�ORRNLQJ�H[SORUDWLRQ�
RI� QHZ�ZD\V� RI� FRQGXFWLQJ�EXVLQHVV� WR� DFKLHYH� EHWWHU� UHVXOWV�� � 7KH�
UHTXLVLWH�LQTXLU\�WKXV�LV�QRW�D�FRXUW¶V�RU�UHJXODWRU\�DJHQF\¶V�UHWURVSHFWLYH,�
MXGJPHQW�ODGHQ�H[DPLQDWLRQ�RI�WKH�HWLRORJ\�RI�SXEOLF�DFWLRQV�DIIHFWLQJ�
GLIIHUHQW�JURXSV�GLIIHUHQWO\�WKDW�RFFDVLRQDOO\�DQG�KDSKD]DUGO\�FRPH�WR�
WKHLU�DWWHQWLRQ���7KH�SURSRVDO�LQVWHDG�HQWDLOV�HDFK�SXEOLF�DFWRU¶V�RQJRLQJ��
VHOI�UHIOHFWLYH� VWHSV� WR� DFNQRZOHGJH� DQG� H[SORUH� ZD\V� WR� GLPLQLVK�
WURXEOLQJ�GLVSDULWLHV�WKDW�DULVH�LQ�WKH�UHJXODU�FRXUVH�RI�GDLO\�URXWLQHV���

7KLV�DSSURDFK�LV�PRUH�SUDFWLFDO�LQ�PXOWLSOH�ZD\V���)LUVW��LW�LV�PRUH�
OLNHO\�WR�EH�LQIRUPDWLYH�EHFDXVH�LW�SODFHV�WKH�IRFDO�FRQGLWLRQV²LQ�WKLV�
FDVH��GLVSDULWLHV� DQG�ZD\V�RI�GLPLQLVKLQJ� WKHP²XQGHU�VHOI�FRQVFLRXV�
VFUXWLQ\�DV�WKH\�RFFXU���5HJXODULW\�DQG�VLPXOWDQHLW\�PDNH�WKH�DSSURDFK�
PRUH�HIIHFWLYH�WKDQ�LQWHUPLWWHQWO\�WU\LQJ�WR�IHUUHW�RXW�HDVLO\�GLVJXLVDEOH�
DQG� PRUDOO\� DEKRUUHQW� PHQWDO� VWDWHV� DQG� SV\FKRORJLFDOO\� DQG�

�
���See supra�QRWHV���DQG����DQG�DFFRPSDQ\LQJ�WH[W��
��� See, e.g.�� 3DUHQWV� ,QYROYHG�Y�� 6HDWWOH� 6FK�� 'LVW��� ����8�6�� ��������� ��������7KRPDV��-���
FRQFXUULQJ�� �³$OWKRXJK� SUHVHQWO\�REVHUYHG� UDFLDO� LPEDODQFH� PLJKW� UHVXOW� IURP� SDVW�GH� MXUH�
VHJUHJDWLRQ�� UDFLDO� LPEDODQFH�FDQ�DOVR� UHVXOW� IURP�DQ\�QXPEHU�RI� LQQRFHQW�SULYDWH�GHFLVLRQV��
LQFOXGLQJ� YROXQWDU\�KRXVLQJ� FKRLFHV�´���0F&OHVNH\� Y�� .HPS,� ���� 8�6�� ����� ���±����������
�DIILUPLQJ� %ODFN� GHIHQGDQW¶V�FDSLWDO� VHQWHQFH�GHVSLWH� VRSKLVWLFDWHG� UHJUHVVLRQ�DQDO\VLV�ZLWK�
KXQGUHGV�RI�FRQWURO�YDULDEOHV�VKRZLQJ�NLOOLQJV�RI�ZKLWH�YLFWLPV�DUH�V XEVWDQWLDOO\�PRUH�OLNHO\�WR�
JHQHUDWH�GHDWK�VHQWHQFHV�WKDQ�RWKHUZLVH�LGHQWLFDO�NLOOLQJV�RI�%ODFN�YLFWLPV�EHFDXVH�0F&OHVNH\�
FRXOG�QRW�LGHQWLI\�D�SDUWLFXODU�DFWRU�LQ�WKH�FULPLQDO�MXVWLFH�SURFHVV�ZKR�LQWHQWLRQDOO\�GLVFULPLQDWHG�
DJDLQVW�KLP���
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VRFLRORJLFDOO\�FRPSOH[�FDXVDO�IDFWRUV�DIWHU�WKH�IDFW����6HFRQG��LW�SXWV�WKH�
UHVSRQVLEOH�SXEOLF�DFWRUV�WKHPVHOYHV�RQ�JXDUG�IRU�UDFLDO�GLVSDULWLHV�DQG�
KDELWXDWHV�WKHVH�DFWRUV�WR�FRQVLGHULQJ�ZD\V�WR�OHVVHQ�WKRVH�UHVXOWV��� $V�
VXFK��LW�LQYLWHV�WKRVH�VDPH�SXEOLF�DFWRUV�WR�EH�RQ�WKH�ORRN�RXW�IRU�QHZ�DQG�
EHWWHU�ZD\V�WR�DFFRPSOLVK�WKH�OHJLWLPDWH��VRFLDOO\�EHQHILFLDO�DLPV�WKH\�GR�
RU�FODLP�WR�ZDQW�WR�DFKLHYH��� 7KLUG��XQOLNH�WKH�WUDGLWLRQDO�DSSURDFK�WR�
GLVSDUDWH�WUHDWPHQW��ZKLFK�FUHDWHV�D� KXJH�ULVN�RI�DQJHULQJ� HYHU\RQH²
SXEOLF�RIILFLDOV�QRW�ZDQWLQJ�WR�EH�DFFXVHG�RI�UDFLVP���DQG�YLFWLPV�ZKR�
UDUHO\�JHW�UHGUHVV��²RXU�DSSURDFK�KDV�WKH�FDSDFLW\�WR�FKDQJH�PLQGV�LQ�
SRVLWLYH�ZD\V�����
����������7KH�ODVW�PHQWLRQHG�SUDFWLFDOLW\�LV�WKH�PRVW�LPSRUWDQW���%\�H[SRVLQJ�
LQDFFXUDWH�VWHUHRW\SHV�DQG�RWKHU�IRUPV�RI�XQFRQVFLRXV�UDFLVP��VXFFHVVIXO�
H[SHULPHQWV� WR� GLPLQLVK� GLVSDULWLHV� FDQ� KHOS� SXEOLF� DFWRUV� EHWWHU�
XQGHUVWDQG� ���� WKH� UHOHYDQW� EDFNJURXQG� FRQGLWLRQV� DQG� KRZ� WKH\�
SUHYLRXVO\� PLVDSSUHKHQGHG� WKHP�� ���� ZHDNQHVVHV� LQ� WKHLU�
GHFLVLRQPDNLQJ� SURFHVVHV�� ���� ZK\� WKHLU� SDVW� DFWLRQV� JHQHUDWHG�
GLVSDULWLHV�� ���� KRZ� WKH\� FDQ� GR� WKHLU� MREV� PRUH� HIIHFWLYHO\�ZKHQ�
PLVDSSUHKHQVLRQV�QR�ORQJHU�GLYHUW�WKHP��DQG�����KRZ�WKH\�FDQ�ZLGHQ�WKH�
UHDFK�RI�EHQHILFLDO�RXWFRPHV²DOO�ZLWK�SRVLWLYH�VSLOORYHU�HIIHFWV�RQ�WKHLU�
ODWHU�RIILFLDO�and personal�DFWLRQV���(YHQ�LI�UHVSRQVLEOH�H[SHULPHQWDWLRQ�
GRHV�QRW�UHVXOW�LQ�IHZHU�GLVSDULWLHV��RU�RQO\�GRHV�VR�DW�VLJQLILFDQW�FRVW�WR�
OHJLWLPDWH� JRDOV�� SXEOLF�DFWRUV�VWLOO� DUH� EHWWHU�LQIRUPHG�DERXW�WKH� QHZ�
H[SHULPHQWV�WKH\�UHPDLQ�REOLJHG�WR�UXQ���$QG�LQ�WKH�PHDQWLPH��DFWRUV�
KDYH�D� UHVSRQVH�WR� FODLPV� RI�UDFLVP� DVVRFLDWHG�ZLWK� WKH� GLVSDULW\� LQ�
TXHVWLRQ���$GGLWLRQDOO\��SHUVLVWHQW�UDFLVWV�FDQ�EH�LGHQWLILHG�PRUH�HDVLO\�E\�
WKHLU� IDLOXUH�WR� WUDFN� GLVSDULWLHV��UHVSRQVLEO\�H[SHULPHQW�ZLWK�ZD\V�WR�
GLPLQLVK�WKHP��DQG�VFDOH�H[SHULPHQWV�WKDW�ZRUN�� � 8QGHU�RXU�SURSRVDO��
WKHUHIRUH��D�ODFN�RI�WUDQVSDUHQF\�DV�WR�WKH�H[WHQW�RI�WKH�GLVSDULWLHV��KRZ�
RIILFLDOV�PRQLWRU�WKHP��VWHSV�WKH\�GR�DQG�GR�QRW�WDNH�WR�PLWLJDWH� WKHP��

�
���See, e.g.��3HGUR�$��1RJXHUD��Ties That Bind, Forces That Divide: Berkeley High School and the 
Challenge of Integration�����8�6�)�� /�� 5(9����������� ��������³>)@HDU�RI�EHLQJ� FKDUJHG�ZLWK�
UDFLVP��ZKHWKHU�GHOLEHUDWH�RU�XQFRQVFLRXV��LV�VXFK�D�WHUULI\LQJ�SURVSHFW�WKDW�PRVW�ZKLWHV�JR�RXW�RI�
WKHLU�ZD\�WR�DYRLG�GHDOLQJ�GLUHFWO\�ZLWK�UDFH�´���
���See, e.g.��6WHSKHQ�5\QNLHZLF]��Workplace Plaintiffs Face Long Odds at Trial, Analytics Data 
Indicates�� $�%�$�� -�� �-XO\� ���� �������
KWWSV���ZZZ�DEDMRXUQDO�FRP�QHZV�DUWLFOH�ZRUNSODFHBWULDOBDQDO\ WLFVBOH[BPDFKLQD�
>KWWSV���SHUPD�FF�%7�)���$:@��³2QO\���SHUFHQW�RI�SODLQWLIIV�ZKR�ILOH�IHGHUDO�MRE�GLVFULPLQDWLRQ��
KDUDVVPHQW�DQG�UHWDOLDWLRQ�FODLPV�ZLQ�RQ�WKH�PHULWV�DW�WULDO��DFFRUGLQJ�WR�DQ�DQDO\VLV�E\�WKH�/H[�
0DFKLQD�OHJDO�DQDO\WLFV�ILUP�´���infra�QRWH������
��� See infra� QRWHV� � ���±����� ���±���� DQG� DFFRPSDQ\LQJ� WH[W� �SURYLGLQJ� H[DPSOHV� RI�
H[SHULPHQWDWLRQ�H[SORGLQJ� ORQJ�KHOG�P\WKV� WKDW� MXYHQLOHV�QRW� DSSHDULQJ� IRU�FRXUW�GDWHV�ZHUH�
JXLOW\�RU�DEVFRQGLQJ�DQG�WKDW�QR�PRUH� WKDQ����SHUFHQW�RI�1HZ� <RUN�&LW\¶V�PDLQO\�%ODFN� DQG�
/DWLQ[�VWXGHQWV�FRXOG�EH�H[SHFWHG�WR�ILQLVK�KLJK�VFKRRO�� �



��� REVIEW OF LAW AND SOCIAL JUSTICE� >9RO�������

DQG�WKH�UDWLRQDOH�IRU�DQG�ULJRU�DQG�UHVXOWV�RI�UHVSRQVLYH�VWHSV�WDNHQ�ZLOO�
expose�UDFLVP²QRW�obscure�LW�DV�RIWHQ�KDSSHQV�QRZ����
����������Illustrating these points, the table below compares the Supreme 
&RXUW¶V�WUHDWPHQW�RI�FRPPRQO\�RIIHUHG�REMHFWive and historical evidence 
that disparities are racially discriminatory with the treatment such evidence 
would receive under our proposal.  

The evidence  Response to the evidence by . . . 
the Court our proposal 

Officials 
rejected 
reasonable 
alternatives
that might 
have reduced 
disparities.  

2IILFLDOV¶�EHOLHI�DW�WKH�WLPH�RU�
now that alternatives would 
have cost too much, had other 
harmful effects, or failed to 
diminish disparities deserves 
deference.48

2IILFLDOV¶�IDLOXUH�WR�
try alternatives 
violates the duty to 
take responsible 
steps.  

Officials 
failed to look 
for, discover, 
or consider 
reasonable 
alternatives 
that might 
have reduced 
disparities. 

Officials had no reason to 
conduct such a search given the 
reasonableness of the action 
they took or its consistency 
with common practice.  Any 
alternatives they might have 
considered would have had the 
same problems as noted in the 
cell above.49

Officials must try 
out reasonable 
alternatives, the 
results and costs of 
which speak for 
themselves.  If 
common practice 
produces disparities,
that is a reason to 
explore alternatives. 

The 
disparity-
tolerating 
action is one 
of a series 
stretching 
back years, 
including 
explicitly 
racist ones. 

Absent a clear link between 
prior actions and current results, 
prior actions do not count, or 
the inference of current racism 
is weak.50  (Implicitly: the 
longer the suspicious history, 
the greater the social 
engineering backwards-looking 
analysis would require reluctant
courts to undertake.) 

The longer the 
history of disparities 
and thus the more 
chronic they are, the 
clearer is the duty to 
explore less 
disparate 
possibilities going 
forward. 

�
���See, e.g.��0F&OHVNH\������8�6��DW����±����GLVFXVVHG�supra�QRWH������
���See, e.g.��9LOO��RI�$UOLQJWRQ�+HLJKWV�Y��0HWUR��+RXV��'HY��&RUS�������8�6����������±�������±
�����������
���See, e.g.��id. DW����±����
���See, e.g.��0F&OHVNH\������8�6��DW����±�������±����&LW\�RI�0RELOH�Y��%ROGHQ������8�6������
��±�����������SOXUDOLW\�RSLQLRQ���
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���8VLQJ�'LVSDULWLHV�$PRQJ�7UDGLWLRQDOO\�'LVDGYDQWDJHG�,QGLYLGXDOV�DV�
:HOO�DV�%HWZHHQ�7KHP�DQG�7UDGLWLRQDOO\�3ULYLOHJHG�,QGLYLGXDOV�DV�

(YLGHQFH�RI�,QHTXLW\�
�
3XEOLF�DFWRUV�DQG�LQVWLWXWLRQV�RIWHQ�RSHUDWH�DFURVV�PDQ\�VLWHV��

DIIHFWLQJ�PXOWLSOH�LQGLYLGXDOV�DQG�FRPPXQLWLHV���0DQ\, as well,�HQJDJH�LQ�
DFWLRQV�SDUDOOHOLQJ�WKRVH�WDNHQ�E\�RWKHU�RIILFLDOV�DQG�LQVWLWXWLRQV�XQGHU�
VLPLODU�FLUFXPVWDQFHV���Think, for H[DPSOH��RI�D�VWDWH�GHSDUWPHQW�RI�
HGXFDWLRQ�LQWHUDFWLQJ�ZLWK�PXOWLSOH�VFKRRO�GLVWULFWV��ZLWK�HDFK�GLVWULFW�
HQFRPSDVVLQJ�PXOWLSOH�VFKRROV��HDFK�VFKRRO�RSHUDWLQJ�PXOWLSOH�
FODVVURRPV��DQG�HDFK�FODVVURRP�WHDFKHU�LQWHUDFWLQJ�ZLWK�PXOWLSOH�VWXGHQWV�
RYHU�PXOWLSOH�\HDUV���,Q�WKHVH�VLWXDWLRQV��YDULDWLRQ�LQ�RXWFRPHV�DFURVV�
PXOWLSOH�VLPLODU�VLWHV�SURYLGHV�QDWXUDOO\�RFFXUULQJ�RSSRUWXQLWLHV�WR�
FRPSDUH�WUHDWPHQWV�EDVHG�RQ�WKHLU�RXWFRPHV���2XU�SURSRVDO�HQFRXUDJHV�
SXEOLF�DFWRUV�WR�XVH�WKHVH�QDWXUDOO\�RFFXUULQJ�FRQGLWLRQV�DV�H[SHULPHQWV�
ZLWK�VWHSV�WKDW�PD\�DJJUDYDWH�RU�PLWLJDWH�UDFLDO�GLVSDULWLHV�����7KH�
RSSRUWXQLW\�WR�GR�VR�DGGV�WR�RXU�SURSRVDO¶V�SUDFWLFDOLW\��JLYHQ�LWV�UHOLDQFH�
RQ�DFWLRQV�DOUHDG\�RFFXUULQJ�LQ�WKH�UHJXODU�FRXUVH�RI�SXEOLF�DFWLYLW\��

:KHWKHU� QDWXUDOO\� RFFXUULQJ� RU� GHVLJQHG� LQ� UHVSRQVH� WR� WKH�
REOLJDWLRQV�ZH� SURSRVH��WKLV� NLQG�RI� H[SHULPHQWDWLRQ�RIWHQ�ZLOO� UHYHDO�
RXWFRPH�GLVSDULWLHV�QRW�RQO\�EHWZHHQ�%ODFN�DQG�:KLWH�LQGLYLGXDOV�ZLWKLQ�
DQG�DFURVV�VLWHV��EXW�DOVR�EHWZHHQ�JURXSV�RI�%ODFN�LQGLYLGXDOV�DFURVV�VLWHV�����
)RU�H[DPSOH��LW�LV�FOHDU�WKDW�VLPLODUO\�VLWXDWHG�%ODFN�DQG�/DWLQ[�FKLOGUHQ�
V\VWHPDWLFDOO\�OHDUQ�PRUH�DQG�OHVV�DW�GLIIHUHQW�VFKRROV�LQ�WKH�VDPH�GLVWULFW�
DQG�VWDWH��DQG�LQ� GLIIHUHQW�GLVWULFWV�LQ� WKH� VWDWH���� � 8QGHU�FXUUHQW�HTXDO�
SURWHFWLRQ�GRFWULQH��WKHVH� GLIIHUHQFHV�HLWKHU� DUH� LUUHOHYDQW� WR� ZKHWKHU�

�
��� See� supra QRWH� ��� �HPSKDVL]LQJ� WKH� ³DEGXFWLYH�´� QRW� ³GHGXFWLYH�´� QDWXUH� RI� PRVW� VXFK�
H[SHULPHQWV��JLYHQ� WKH� QHHG� WR� DFFRXQW� IRU� PRUH� WKDQ� D� VLQJOH� SRWHQWLDOO\� GLVSDULW\�DOWHULQJ�
GLIIHUHQFH�EHWZHHQ�VLWHV�RU�WLPH�SHULRGV��WKXV�PDNLQJ�LW�GLIILFXOW�WR�EH�FHUWDLQ²HYHQ�DV�PXFK�LV�
OHDUQHG²DERXW�FDXVDWLRQ���
���See, e.g.��VWXGLHV�FLWHG�infra�QRWHV�������������������������������
�� See, e.g.��&75��)25�7+(�)8785(�2)�$5,=���:+<�620(�6&+22/6�:,7+�/$7,12�&+,/'5(1�%($7�
7+(� 2''6�������$1'� 27+(56� '21¶7� ���� ��±��� �0DU�� �������
KWWSV���PRUULVRQLQVWLWXWH�DVX�HGX�VLWHV�GHIDXOW�ILOHV�EHDWWKHRGGV�
VRPHVFKRROVZLWKODWLQRFKLOGUHQGRZHOO�VRPHGRQW�SGI� >KWWSV���SHUPD�FF�8.$��(9-�@�� Average 
Share of Students in “Beating the Odds” Schools for 3 Most Recent Years of Data in Math ��&75��
21� 5(,19(17,1*� 38%�� ('8&�� >&53(@�� KWWSV���ZZZ�FUSH�RUJ�H[DPSOHV�IRXU�
>KWWSV���SHUPD�FF��<)4�0�'3@��GRFXPHQWLQJ�RXWFRPH�GLVSDULWLHV�EHWZHHQ�³EHDW�WKH�RGGV´�DQG�
RWKHU�SXEOLF� VFKRROV�ZLWK�ODUJH� SURSRUWLRQV�RI�VWXGHQWV�RI�FRORU�DQG�LQ�SRYHUW\�LQ� ILIW\� VFKRRO�
GLVWULFWV�QDWLRQZLGH��DOVR�QRWLQJ�GLVSDULWLHV�DPRQJ�WKRVH�ILIW\�VFKRR O�GLVWULFWV�LQ� WKH�SHUFHQW�RI�
VWXGHQWV�LQ�VXSHULRU�VFKRROV��UDQJLQJ�IURP�DOPRVW�QRQH�LQ�5DOHLJK��1RUWK�&DUROLQD� WR�QHDUO\����
SHUFHQW� LQ�1HZDUN��1HZ�-HUVH\���6HDQ�)�� 5HDUGRQ�	� 'HPHWUD�.DORJULGHV�� The Geography of 
Racial/Ethnic Score Gaps�� ����$0�� -��62&¶<�����������±��������±��������±���������� infra�
QRWHV����±����DQG�DFFRPSDQ\LQJ� WH[W� �GLVFXVVLQJ�VFKRROV¶�GLYHUJHQW� RXWFRPHV�ZLWK� VLPLODU�
FKLOGUHQ�GHSHQGLQJ�RQ�WKHLU�DGRSWLRQ�RI�SRUWIROLR�UHIRUPV�DQG�RI�UDFLDO�LQWHJUDWLRQ�� �
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GLVFULPLQDWLRQ�DFFRXQWV�IRU�%ODFN�/DWLQ[�:KLWH�GLVSDULWLHV�RU�PD\�LPSO\�
WKDW�EHFDXVH�VRPH�%ODFN�RU�/DWLQ[�VWXGHQWV�KDYH�WKULYHG�RQ�WKH�GHIHQGDQWV¶�
ZDWFK��WKH�RWKHUV�RU�WKHLU�IDPLOLHV�PXVW�WKHPVHOYHV�EH�DW�IDXOW����$JDLQ��
XQFHUWDLQW\²LQ�WKLV�FDVH��DERXW�ZK\�%ODFN�%ODFN�GLVSDULWLHV�RFFXU²FRXQWV�
DJDLQVW�WKRVH�DOOHJLQJ�UDFLDO�ELDV��

8QGHU�RXU�SURSRVDO��WKH� RQXV�RI�WKH� DPELJXLW\�DJDLQ�UHYHUVHV� ��
$VVXPH��IRU�H[DPSOH��WKDW�%ODFN�FKLOGUHQ�OHDUQ�OHVV�RQ�DYHUDJH�WKDQ�:KLWH�
FKLOGUHQ�LQ� WKH� GLVWULFW�� EXW� WKDW� WKH� %ODFN�FKLOGUHQ�DW� 6FKRRO�A� OHDUQ�
FRQVLGHUDEO\�PRUH�WKDQ�WKRVH�DW�6FKRRO�B�� � 8QGHU�RXU�SURSRVDO��GLVWULFW�
RIILFLDOV� DUH� REOLJHG� WR� H[WHQG�WKH� SRVLWLYH� UHVXOWV� RI� WKHLU� QDWXUDOO\�
RFFXUULQJ�H[SHULPHQW�DW�6FKRRO�A�WR�WKH�%ODFN�FKLOGUHQ�DW�6FKRRO�B��RU�WDNH�
RWKHU�VWHSV�WR�GLPLQLVK�%ODFN�:KLWH�GLVSDULWLHV�DW�6FKRRO�B�WR�DW�OHDVW�WKH�
OHVVHU�OHYHO�SUHVHQW�DW�6FKRRO�A���,I�WKH�%ODFN�FKLOGUHQ�DW�ERWK�VFKRROV�DUH�
VLWXDWHG�URXJKO\�WKH�VDPH��DQG�LI�VFKRRO�RIILFLDOV�IDLO�WR�WDNH�DFWLRQ��WKHLU�
ELDV�RU�LQGLIIHUHQFH�WRZDUG�WKH�%ODFN�VWXGHQWV�DW�6FKRRO�B�LV�PDQLIHVW���,I�
LQVWHDG�VFKRRO�RIILFLDOV�GLVFRYHU�WKDW�WKH�%ODFN�VWXGHQWV�DW�WKH�WZR�VFKRROV�
DUH�QRW�VLPLODUO\�VLWXDWHG�EHFDXVH�RI�D�FRQGLWLRQ�DW�6FKRRO�A� WKDW�LV�QRW�
SUHVHQW�DW�6FKRRO�B��WKH�RIILFLDOV�KDYH�QRZ�LVRODWHG�D�FRQGLWLRQ�WKH\�NQRZ�
LV�ZRUWK\�RI�IXUWKHU�LQTXLU\���7KH\�UHPDLQ�REOLJHG�WR�SXUVXH�WKLV�LQTXLU\�DW�
both� VFKRROV� DV� ORQJ� DV� %ODFN�:KLWH� GLVSDULWLHV� SHUVLVW�� � $� IXUWKHU�
GLVWLQJXLVKLQJ� IHDWXUH� RI� RXU� SURSRVDO�� WKHUHIRUH�� LV� LWV� WUHDWPHQW� RI�
GLVSDULWLHV�DPRQJ�PHPEHUV�RI�XQGHUVHUYHG�SRSXODWLRQV��DV�ZHOO�DV�EHWZHHQ�
WKHP� DQG� PRUH� SULYLOHJHG� SRSXODWLRQV�� DV� DFWLRQDEOH� RFFDVLRQV� DQG�
ODERUDWRULHV�IRU�LPSURYLQJ�HTXLW\��

�
���%ULQJLQJ�0XOWLSOH�3HUVSHFWLYHV�WR�%HDU�RQ�:KHWKHU�6XVSLFLRXV�
'LVSDULWLHV�DUH�3XUSRVHIXO�RU�5HFNOHVVO\�,QGLIIHUHQW�WR�%ODFN�/LYHV�

�
2XU�DSSURDFK�PRELOL]HV�WKH�OHDUQLQJ�FDSDFLWLHV�RI�PXOWLSOH�DFWRUV�

DSSO\LQJ�PXOWLSOH� VWDQGDUGV�WR� SURYLGH�OD\HUV�RI�LQWHUQDO�DQG�H[WHUQDO�
DFFRXQWDELOLW\� IRU� FRQVFLHQWLRXVO\� H[DPLQLQJ� WKH� GHIHQVLELOLW\� RU�
LQGHIHQVLELOLW\� RI� RQJRLQJ� GLVSDULWLHV�� � 7KHVH� LQFOXGH� ����WKH� SXEOLF�
RIILFLDOV� WKHPVHOYHV�� EDVHG� RQ� WKHLU� XQGHUVWDQGLQJ� RI� WKHLU� MRE� DQG�
FRQVWLWXWLRQDO� UHVSRQVLELOLWLHV��LQIRUPHG�E\�UHDOLWLHV� WKHLU� H[SHULPHQWV�
UHYHDO������WKH�ZLGHU�SXEOLF¶V�SHUFHSWLRQV�YLD�WKH�³PHVVDJH�FRQYH\DQFH´�
PHDVXUH�RI�GLVFULPLQDWLRQ��DQG�UHJXODWRUV�DSSO\LQJ�ERWK�����WUDGLWLRQDO�
GLVSDUDWH�WUHDWPHQW�and�����RXU�QHZ�³FRQVFLHQWLRXV�LQTXLU\´�VWDQGDUGV�WR�
GHWHUPLQH�ZKHWKHU�³UHVSRQVLEOH�VWHSV´�RYHUFRPH�VXVSLFLRQV�JHQHUDWHG�E\ �

�
���See, e.g.��0F&OHVNH\�Y��.HPS������8�6����������±�����������OLPLWLQJ�REMHFWLYH�SURRI�RI�HTXDO�
SURWHFWLRQ�YLRODWLRQV�WR�DFWLRQV�WDNHQ�WKDW��JLYHQ�WKHLU�VKDUSO\�PRQRFKURPDWLF�LPSDFW�RQ²DQG�
RQO\�RQ²DQG�LGHQWLILDEOH�JURXS��PDQLIHVW�DQLPXV�DJDLQVW�PHPEHUV�RI�WKDW�JURXS�� �
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FKURQLF�GLVSDULWLHV����
�

���3URPRWLQJ�,PSURYHG�2XWFRPHV�IRU�$OO��ZKLOH�.HHSLQJ�*HQHUDO�
%HQHILWV�IURP�6XIILFLQJ�DV�D�5HVSRQVH�WR�3HUVLVWHQW�*DSV�

�
&XUUHQW�FRQVWLWXWLRQDO�GRFWULQH�LQYLWHV�GLVFULPLQDWLRQ�GHIHQGDQWV�

WR�REVFXUH�UDFLDO�PRWLYDWLRQ�LQ�D�ZHOWHU�RI�UDFH�QHXWUDO�FRQVLGHUDWLRQV�WKDW�
DOVR�PD\�KDYH�LQIOXHQFHG�SROLF\�����2XU�SURSRVDO�DJDLQ�PDNHV�D�YLUWXH�RI�
ZKDW�RWKHUZLVH�LPSHGHV�WKH�VHDUFK�IRU�WKH�WUXWK�E\�HQFRXUDJLQJ�SXEOLF�
DFWRUV� WR� H[SHULPHQW� ZLWK� GLVSDULW\�UHGXFWLRQ� WHFKQLTXHV� WKDW� VHUYH�
PXOWLSOH� SXEOLF� SXUSRVHV�� � 7KH� GLIIHUHQFH�LV� WKDW,� LI� SXUVXLQJ� RWKHU�
SXUSRVHV�GRHV�QRW�FORVH�RU�LQVWHDG�ZLGHQV�JDSV��LW�ZLOO�QRW�GLVFKDUJH�DQG�
PD\�UHLQIRUFH�RIILFLDOV¶�REOLJDWLRQ�WR�FRQWLQXH�H[SORULQJ�QHZ�JDS�FORVLQJ�
SRVVLELOLWLHV���

7KLV�IHDWXUH�PLJKW� VHHP�WR�XQGHUPLQH�RXU�SURSRVDO¶V�DELOLW\�WR�
LPSURYH�WKH�OLYHV�RI�SHRSOH�ZKR�DUH�FKURQLFDOO\�XQGHUVHUYHG���:K\�QRW�
LQVWHDG�LQVLVW�XSRQ�DFWLRQV�ZLWK�WKH�VLQJOH�SXUSRVH�RI�JDS�FORVXUH�RU�DW�
OHDVW� QR�RWKHU�SXUSRVH�WKDW�PLJKW� OLPLW� JDS� FORVXUH�E\�VLPXOWDQHRXVO\�
DLPLQJ�WR�LPSURYH�WKH�OLYHV�RI�RWKHUV"��,Q�IDFW, however��WKLV�IHDWXUH�LV�
FHQWUDO�WR�RXU�SURSRVDO¶V�HTXLW\�DQG�ZHOIDUH�HIIHFWV�RQ�WKH�FKURQLFDOO\�
XQGHUVHUYHG���

)RU�VWDUWHUV��ZH�KDYH�QR�REMHFWLRQ�LQ�SULQFLSOH�WR�³ULVLQJ�WLGHV�WKDW�
UDLVH�DOO� ERDWV�´���DQG�ZH�FHUWDLQO\�HQFRXUDJH�SXEOLF�DFWLRQ�JHQHUDWLQJ�
ZHOIDUH� JDLQV� IRU� WKH� FKURQLFDOO\� XQGHUVHUYHG�� � What� ZH� GR� ILQG�
REMHFWLRQDEOH, however,�LV�GHIHQGLQJ�VXFK�VWHSV�RQ�HTXLW\�JURXQGV�ZKHQ�
LQ� IDFW�PDQ\�VXFK�HIIRUWV�KDYH� WKH� RSSRVLWH��JDS�LQFUHDVLQJ�HIIHFW�RI�
UDLVLQJ� WKH� ERDWV� RI� WKH� SULYLOHJHG� YDVWO\� PRUH� WKDQ� WKRVH� RI� WKH�

�
���See supra�QRWHV���±���DQG�DFFRPSDQ\LQJ�WH[W��
56 See, e.g.,�9LOO��RI�$UOLQJWRQ�+HLJKWV�Y��0HWUR��+RXV��'HY��&RUS�������8�6����������±����������
�DGGUHVVLQJ�WKH� GLIILFXOW\�RI� LVRODWLQJ� WKH� LPSDFW� RI� UDFH� IURP� WKH� ³UDQJH� RI� FRQVLGHUDWLRQV´�
W\SLFDOO\�LQIOXHQFLQJ�SXEOLF�SROLF\���
���)RU�FULWLTXHV�RI�³ULVLQJ�WLGH´�MXVWLILFDWLRQV�IRU�SXEOLF�DFWLRQ��VHH� H�J���'DSKQH�7��*UHHQZRRG�
	�5LFKDUG�3�)�� +ROW��Growth, Inequality, and Negative Trickle Down �� ���-�� (&21��,668(6�����
������� �UHMHFWLQJ� ³ULVLQJ� WLGH´� MXVWLILFDWLRQV� IRU� SXEOLF� DFWLRQ��� 6HWK� +DQORQ� 	� $OH[DQGUD�
7KRUQWRQ��Trickle-Down Tax Cuts Don’t Create JobV��&75��)25�$0��352*5(66��$XJ�������������
KWWSV���ZZZ�DPHULFDQSURJUHVV�RUJ�LVVXHV�HFRQRP\�UHSRUWV�������������������WULFNOH�WD[�FXWV�
GRQW�FUHDWH�MREV�>KWWSV���SHUPD�FF�//���39�-@��³>5@HFHQW�KLVWRU\�DQG�DQ�DEXQGDQFH�RI�HFRQRPLF�
UHVHDUFK�VKRZ�WKDW�WULFNOH�GRZQ�WD[�FXWV�GRQ¶W�FUHDWH�JURZWK�RU�MREV��WKH\�OHDG�RQO\�WR�ZLGHQLQJ�
LQHTXDOLW\´���-RVHSK�(��6WLJOLW]�� Inequality and Economic Growth�����32/��4��������������³7KH�
WULFNOH�GRZQ�QRWLRQ±DORQJ�ZLWK�LWV�WKHRUHWLFDO�MXVWLILFDWLRQ��PDUJLQDO�SURGXFWLYLW\�WKHRU\±�QHHGV�
XUJHQW�UHWKLQNLQJ�´���
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FKURQLFDOO\�XQGHUVHUYHG����� 7KDW�LV�ZK\�ZH�OLPLW� RXU�LQYLWDWLRQ�WR� DOO�
ERDWV�UDLVHG�VWUDWHJLHV�WR�RQHV�WKDW�EHQHILW�FKURQLFDOO\�XQGHUVHUYHG�PRUH�
WKDQ� SULYLOHJHG� SRSXODWLRQV�� � :LWK� WKDW� FDYHDW�� ZH� HQFRXUDJH� VXFK�
VWUDWHJLHV��EHFDXVH�WKH\�DUH�PRUH�OLNHO\�WR�EH�HIIHFWLYH�RYHU�WLPH�WKDQ�WKH�
VLQJOH�SXUSRVH� JDS�FORVLQJ� VWUDWHJLHV� WKDW� HTXLW\� SURSRQHQWV� RIWHQ�
SULRULWL]H����

:H�PDNH�WKLV�VWURQJ�FODLP�EHFDXVH��DV�ZH�GRFXPHQW�EHORZ��VRPH�
RI�WKH�PRVW�EHQHILFLDO�UHFHQW�UHIRUPV�IURP�WKH�SHUVSHFWLYH�RI�FKURQLFDOO\�
XQGHUVHUYHG�FRPPXQLWLHV�KDYH�KDG�WKLV� TXDOLW\���� � ,W�PDNHV�VHQVH�WKDW�
WKH\�ZRXOG��� ,I�DV� JDS�FORVXUH�DGYRFDWHV�KDYH�VKRZQ��UDFLDOO\�GLVSDUDWH�
RXWFRPHV�RIWHQ�DUH�PRWLYDWHG�E\�XQH[DPLQHG�DQG�LQDFFXUDWH�DVVXPSWLRQV����
H[SRVLQJ�WKH�LQDFFXUDFLHV�VKRXOG�OHDG�LQGLYLGXDOV�DQG�V\VWHPV�ORQJ�KHOG�
EDFN� E\� WKHLU� RZQ� ELDVHV� WR� LPSURYH� RYHUDOO� HIILFLHQF\�� EHQHILWLQJ�
WKHPVHOYHV�DQG�RWKHU�FOLHQW�SRSXODWLRQV�DORQJ�ZLWK�WKRVH�WKH\�SUHYLRXVO\�
XQGHUVHUYHG����� 7KLV�LQGHHG�LV�WUXH�RI�WKH�³ULVLQJ�WLGH´�UHIRUPV�GLVFXVVHG�
EHORZ����

*RLQJ� IXUWKHU��LI� DV� HTXLW\�DGYRFDWHV�DOVR� KDYH� VKRZQ��UDFLDO�

�
����See�-RQDWKDQ�5DXFK��Why Prosperity Has Increased but Happiness Has Not��1�<��7,0(6��$XJ��
���� ������ KWWSV���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�KDSSLQHVV�LQHTXDOLW\�SURVSHULW\��KWPO�
>KWWSV���SHUPD�FF�53'��(=($@��DVVRFLDWLQJ�XQHYHQ�ULVH�LQ�PDWHULDO�ZHOOEHLQJ�LQ�WKH�8QLWHG�6WDWHV�
ZLWK�GLPLQLVKHG�KDSSLQHVV�DQG�RSWLPLVP���
���2Q�FLYLO�ULJKWV�DGYRFDWHV¶�SUHIHUHQFH�IRU�UHPHGLHV�³WDUJHWHG´�RQ�LPSURYLQJ�WKH�ORW�RI�SDUWLFXODU�
XQGHUVHUYHG�FRPPXQLWLHV��VHH�6DPXHO�5��%DJHQVWRV��Universalism and Civil Rights (with Notes 
on Voting Rights after Shelby)�� ���� <$/(� /�-�� ������ ����±���� ����±���� ����� �������
�VXPPDUL]LQJ�FLYLO� ULJKWV�SURSRQHQWV¶�FRQFHUQV�WKDW�SXUVXLQJ�³XQLYHUVDOLVW´�JRDOV�LQ�VHUYLFH�RI�
DQWL�GLVFULPLQDWLRQ�DLPV�PD\�ZHDNHQ�WKH�SUDFWLFDO�RU�PRUDO�IRUFH�RI�FKDOOHQJHV�WR�RU�EH�D�VFUHHQ�
IRU�SUHVHUYLQJ�GLVFULPLQDWRU\�VWUXFWXUHV���
���See infra�QRWHV���±����DQG�DFFRPSDQ\LQJ�WH[W��
���See, e.g.��'DQLHO�.LHO��No Caste Here? Toward a Structural Critique of American EducatioQ��
����3(11��67��/��5(9�������������������GHVFULELQJ�UDFLDO�ELDV�LQKHUHQW�LQ�PHDVXUHV�XVHG�WR�JURXS�
FKLOGUHQ� LQ� WUDFNV� LQ� VFKRROV�� ³>V@WUXFWXUDOO\� PDLQWDLQ>LQJ@�� HYHQ� ZLGHQ>LQJ@�� GLVSDULWLHV� LQ�
HGXFDWLRQDO�RSSRUWXQLWLHV´���:LOOLDP�0��:LHFHN�	�-XG\�/��+DPLOWRQ��Beyond the Civil Rights Act 
of 1964: Confronting Structural Racism in the Workplace�� ���/$��/�� 5(9��������������������
�LGHQWLI\LQJ�IDXOW\�DVVXPSWLRQV�DERXW�³GHSHQGDELOLW\��SUHVHQWDELOLW\��FRPPXQLFDWLRQ�VNLOOV��DQG�
ZRUN�HWKLF´�UHVXOWLQJ�LQ�³VLJQLILFDQW�UDFLDO�GLVSDULWLHV´�LQ�ZRUNSODFHV���(ULN�-��*LUYDQ��On Using 
the Psychological Science of Implicit Bias to Advance Anti-Discrimination Law�����*(2��0$621�
8��&,9��5,*+76�/�-����������������VWXG\�UHYHDOLQJ�LPSOLFLW�ELDV�DW�ZRUN�LQ�³WHDFKHUV¶�H[SHFWDWLRQV�
IRU�WKH�SHUIRUPDQFH�RI�HWKQLF�PLQRULW\�FRPSDUHG�WR�QRQ�PLQRULW\�FKLOGUHQ´�LQ�UDFLDO�SHUIRUPDQFH�
JDSV�RQ�VWDQGDUGL]HG�WHVWV�DQG�LQ�RWKHU�UDFLDO�GLVSDULWLHV�� �
���See e.g.��9,9,$1�+817�(7�$/���0&.,16(<�	�&2���'(/,9(5,1*�7+528*+�',9(56,7<��-DQ������
������� KWWSV���ZZZ�PFNLQVH\�FRP�EXVLQHVV�IXQFWLRQV�RUJDQL]DWLRQ�RXU�LQVLJKWV�GHOLYHULQJ�
WKURXJK�GLYHUVLW\�>KWWSV���SHUPD�FF�.��.�'��;@��ILQGLQJ�WKDW�FRPSDQLHV�LQ�WKH�8QLWHG�6WDWHV�DQG�
ILYH�RWKHU�FRXQWULHV�VWXGLHG�WKDW�KDYH�WKH�PRVW�UDFLDOO\�DQG�FXOWXUDOO\�GLYHUVH�H[HFXWLYH�WHDPV�³DUH�
���SHUFHQW�PRUH�OLNHO\�WR�RXWSHUIRUP�WKHLU�>OHVV�GLYHUVH@�SHHUV�RQ�SURILWDELOLW\´����
���See infra�QRWHV���±����DQG�DFFRPSDQ\LQJ�WH[W��
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VXERUGLQDWLRQ�LV�GHHSO\�EXLOW�LQWR�SXEOLF�VWUXFWXUHV����URRWLQJ�LW� RXW�ZLOO�
UHTXLUH�GHHS�PRGLILFDWLRQ�RI�V\VWHPV�DQG�VWUXFWXUHV���,I�XQGHUWDNHQ�ZLVHO\��
PRGLILFDWLRQV�RI�WKLV�VFRSH�DUH�OLNHO\�WR�EHQHILW�HYHU\RQH�DVVRFLDWHG�ZLWK�
WKH� HQGHDYRU²QRW�MXVW� WKRVH�SUHYLRXVO\�GLVFULPLQDWHG�DJDLQVW²IRU�WKH�
UHDVRQV�JLYHQ�DERYH�DQG�EHFDXVH�SHRSOH�PRWLYDWHG�WR�PDNH�FKDQJHV�RI�WKLV�
PDJQLWXGH�DUH�OLNHO\�PRWLYDWHG��OHJDOO\��SROLWLFDOO\��DQG�HWKLFDOO\��WR�SXUVXH�
EURDGHU�EHQHILWV�DV�ZHOO�� � 7KLV� ³UHQDLVVDQFH�HIIHFW´�ZDV�FHQWUDO�WR� WKH�
³V\VWHPZLGH �́VFKRRO�GHVHJUHJDWLRQ�SODQV�RI�WKH�����V�DQG�����V�WKDW�PRVW�
VXEVWDQWLDOO\�FORVHG�JDSV�EHWZHHQ�%ODFN�DQG�:KLWH�VWXGHQWV�����([DPSOHV�
DERXQG�RI�RUJDQL]DWLRQV�XVLQJ�³GLVUXSWLRQV´�FDXVHG�E\�XQWRZDUG�HIIHFWV�RI�
WKHLU�DFWLRQV�DV�DQ�RSSRUWXQLW\�WR�UHWKLQN�HQWLUH�V\VWHPV��GLVFDUGLQJ�REVROHWH�
SDWK�GHSHQGHQFLHV�DQG�RWKHU�WLPH�KRQRUHG�LQHIILFLHQFLHV�����

�
��� See, e.g.�� -2(� 5�� )($*,1��6<67(0,&� 5$&,60�� $� 7+(25<�2)� 2335(66,21� ���±����������
�GHVFULELQJ�ZD\V� LQ� ZKLFK� :KLWH� $PHULFDQV� V\VWHPDWLFDOO\�H[FOXGH� %ODFN� $PHULFDQV� IURP�
LPSRUWDQW�SXEOLF�LQVWLWXWLRQV���$VPD�+XVDLQ��Reverse Redlining and the Destruction of Minority 
Wealth��0,&+��-�� 5$&(�	�/�� �1RY������������KWWSV���PMUO�RUJ������������UHYHUVH�UHGOLQLQJ�DQG�
WKH�GHVWUXFWLRQ�RI�PLQRULW\�ZHDOWK�>KWWSV���SHUPD�FF�;�1;�-01�@��³'LVFULPLQDWRU\�SUDFWLFHV�LQ�
KRXVLQJ�KDYH�ORQJ�VLQFH�EHHQ�D� IDFWRU�LQ�GHYDOXLQJ�PLQRULW\�ZHDOWK�´���(OLVH�&��%RGGLH�� Racial 
Territoriality�� ���8&/$�/��5(9�������������������GHVFULELQJ�³VWUXFWXUHV�RI�OHJDO� DXWKRULW\´�WKDW�
DFWLYDWH�³DVVXPSWLRQV�DERXW�ZKR�EHORQJV�ZKHUH´�OLPLWLQJ�%ODFN� LQGLYLGXDOV¶�DFFHVV���.DLPLSRQR�
'DYLG�:HQJHU�� ³Too Big to Remedy?” Rethinking Mass Restitution for Slavery and Jim Crow�� ���
/2<�� /�$�� /�� 5(9�� ��������� ��������GHVFULELQJ�³DFFXPXODWHG�HIIHFWV� RI� VODYHU\�� -LP� &URZ��
UHVLGXDO�UDFLVP��DQG�RIILFLDO�VLOHQFH´�RQ�³VXERUGLQDWLRQ�RI�WKH�%ODFN�FRPPXQLW\´� ��
���See infra�QRWHV����±����DQG�DFFRPSDQ\LQJ�WH[W��
���See, e.g.��&+5,6723+(5�.��$16(//��35$*0$7,67� '(02&5$&<��(92/87,21$5<�/($51,1*�
$6� 38%/,&� 3+,/2623+<� �±��� �±���� ��±��� ������� �GHVFULELQJ� GLVUXSWLYH� VWUDWHJLHV� IRU�
WUDQVIRUPLQJ�KRZ� SROLFH�GHSDUWPHQWV� LQWHUDFW� ZLWK� FRPPXQLWLHV�DQG� KRZ� WKH� :RUOG� +HDOWK�
2UJDQL]DWLRQ�KDQGOHV�WKH�RFFDVLRQDOO\�DGYHUVH�FRQVHTXHQFHV�RI�JHQHUDOO\�EHQHILFLDO�SXEOLF�KHDOWK�
UHVSRQVHV�WR�GLVHDVH���7ULVWLQ�.��*UHHQ��Targeting Workplace Context: Title VII as a Tool for 
Institutional Reform�� ���)25'+$0�/��5(9����������±�����������GHVFULELQJ�1$6$¶V�XVH�RI�WKH�
&KDOOHQJHU�H[SORVLRQ�WR�LGHQWLI\�PXOWLSOH�IODZV�EDNHG�LQWR�LWV�URFNHW�EXLOGLQJ�SURFHVV��LPSURYLQJ�
V\VWHP¶V�RYHUDOO�SURGXFWLYLW\���$59,1'� 6,1*+$/�	� � .$5(1�*5(,1(5�� 86,1*� 7+(� 326,7,9(�
'(9,$1&(�$3352$&+� 72� 5('8&(�056$� $7� 7+(�9(7(5$16� $'0,1,675$7,21� +($/7+&$5(�
6<67(0� ,1� 3,776%85*+�� in� /($',1*� &+$1*(� ,1� +($/7+&$5(�� 75$16)250,1*�
25*$1,=$7,216�86,1*�&203/(;,7<��326,7,9(�36<&+2/2*<��$1'�5(/$7,216+,3�&(17(5('�
&$5(���������±�����������GHVFULELQJ�HIIRUWV�WR�UHGXFH�056$�LQIHFWLRQV�DW�:HVWHUQ�3HQQV\OYDQLD�
YHWHUDQV�KRVSLWDOV�E\�LGHQWLI\LQJ�DQG�VSUHDGLQJ�XVXDOO\�SURGXFWLYH�KDELWV�YLV �j�YLV�VXFK�LQIHFWLRQV�
GLVSOD\HG�E\� HPSOR\HHV�DW� DOO� OHYHOV� RI� WKH� KHDOWK� FDUH� SURFHVV�� IXQGDPHQWDOO\�DOWHULQJ� WKH�
KRVSLWDOV¶�FXOWXUHV�DQG�FDSDFLW\�WR�LGHQWLI\�DQG�DGGUHVV�RWKHU�KHDOWK�FDUH�ULVNV���67(9(1�-��63($5��
7+(�+,*+�9(/2&,7<�('*(��+2:�0$5.(7�/($'(56�/(9(5$*(�23(5$7,21$/�(;&(//(1&(�72�
%($7�7+(�&203(7,7,21� ��±������������GHVFULELQJ�KRZ�$OFRD¶V�PDQGDWHG�LQTXLU\�LQWR�UHDVRQV�
DQG� VROXWLRQV�IRU�LQMXULHV�IURP�SURGXFWLRQ�DFFLGHQWV�UHYHDOHG� FXUHV�IRU�PDQ\�VPDOO�GHIHFWV�LQ�
SURGXFWLRQ�SURFHVVHV��LPSURYLQJ�� FRPSDQ\¶V�VDIHW\ ��SURGXFWLYLW\��SURILWDELOLW\��DQG�FDSDFLW\�WR�
DGGUHVV�RWKHU�SUREOHPV�VXFK�DV�&2��HPLVVLRQV���

2XU� SURSRVDO¶V�DVSLUDWLRQ� WR�XVH�HIIRUWV� WR� UHGXFH� FKURQLF� UDFLDO� GLVSDULWLHV�DV� DQ�
RFFDVLRQ�WR�FRQVLGHU�KRZ�WR�LPSURYH�RYHUDOO�ZHOIDUH�KDV�DIILQLWLHV�ZLWK�ZKDW�3URIHVVRU�%DJHQVWRV�
FDOOV�³XQLYHUVDOLVP´�LQ�FLYLO�ULJKWV�HQIRUFHPHQW���See %DJHQVWRV��supra�QRWH�����DW�����±�����7KH�
�
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2I� FRXUVH�� JDS�FORVLQJ� UHIRUPV� GHVLJQHG� WR� NHHS� SULYLOHJHG�
FRQVWLWXHQFLHV�IURP�EHQHILWLQJ�PLJKW� YLRODWH�SUHYDLOLQJ�HTXDO�SURWHFWLRQ�
QRUPV�DQG�LQYLWH�WKH�]HUR�VXP�FRPSHWLWLRQ�EHWZHHQ�VRFLDO�JURXSV�ZH�KRSH�
WR� DYRLG�� � %XW� HYHQ�VLPSO\�OHDYLQJ�SULYLOHJHG�FRPPXQLWLHV�RXW�RI�WKH�
FDOFXOXV�LV� SUREOHPDWLF��JLYHQ� WKH� OLNHO\� LOO�HIIHFWV�RQ� WKH� FKURQLFDOO\�
XQGHUVHUYHG��� -XVW�DV�H[SRVLQJ�WKH�IDOVH�DVVXPSWLRQV�WKDW�GULYH�ELDV�DQG�
LQQRYDWLYHO\�UHRUJDQL]LQJ�V\VWHPV�VWUXFWXUHG�WR� VXERUGLQDWH�JURXSV�DUH�
SURPLVLQJ�ZD\V�WR�LPSURYH�V\VWHPV¶�RYHUDOO�IXQFWLRQLQJ��GHVLJQLQJ�V\VWHPV�
WR�KHOS�VRPH��EXW�QRW�DOO��LV�D�UHFLSH�IRU�UHGXFLQJ�HIILFLHQF\�DQG�LQQRYDWLRQ�
ZKLOH� EXLOGLQJ� LQ� QHZ� FRQVWUDLQWV� WR� VXFFHVV�� � 6XFK� VWUDWHJLHV� ULVN�
GLPLQLVKLQJ�WKH�ZHOIDUH�RI�HYHU\RQH�WKH�RSHUDWLRQ�WRXFKHV��ZLWK�WKH�ZRUVW�
HIIHFWV�RQ�PHPEHUV�RI�FKURQLFDOO\�XQGHUVHUYHG�JURXSV��LI�KLVWRU\�LV�DQ\�
JXLGH���� � )RU�OLNH� UHDVRQV��ZH�ZRXOG�QRW�SULRULWL]H�UHIRUPV�GHVLJQHG�WR�
DFKLHYH�HTXLW\��EXW�QRW�ZHOIDUH�JDLQV�IRU�%ODFN�LQGLYLGXDOV��RU�RQO\�ZHOIDUH�
JDLQV�DULVLQJ�IURP�PRUH�HTXLWDEO\�GLVWULEXWHG�³SRVLWLRQDO �́JRRGV��DV�ZKHQ�
:KLWH� JUDGXDWHV¶�HGXFDWLRQDO�DWWDLQPHQWV�DUH� OHYHOHG�GRZQ�WR� SRVLWLRQ�
%ODFN�JUDGXDWHV�PRUH�IDYRUDEO\�LQ�WKH�FRPSHWLWLRQ�IRU�MREV�����7KH�JRDO�RI�
LQFUHDVHG� HTXLW\� IRU� ORQJ�VXERUGLQDWHG� SRSXODWLRQV� VKRXOG� HQFRPSDVV�
ZHOIDUH�JDLQV�DV�ZHOO��ZKLFK�ZH�IHDU�PD\�QRW�EH�WKH�UHVXOW�RI�JDS�FORVLQJ�

�
GLIIHUHQFH�LV� WKDW�%DJHQVWRV�DGYRFDWHV�D� VHDUFK�IRU�DFURVV�WKH�ERDUG�OHJLVODWLYH�SURWHFWLRQV�IRU�
HYHU\RQH�WKDW�LQ�WKH�SURFHVV�DLG�YLFWLPV�RI�UDFLDO�GLVFULPLQDWLRQ��see id.�DW�������ZKLOH�ZH�DGYRFDWH�
D� VHDUFK�IRU�SUDFWLFDO��FRQWH[W�VSHFLILF�UHVSRQVHV�WR�FKURQLF�UDFLDO�GLVSDULWLHV�WKDW�LQ�WKH�SURFHVV�
EHQHILW�HYHU\RQH�DIIHFWHG�E\�WKH�DFWRUV�LQ�TXHVWLRQ���
���$� IL[DWLRQ�RQ�JDS�FORVLQJ�DOVR�PLJKW� EH�FULWLFL]HG� IRU�SULYLOHJLQJ� WKH�YDOXHV�RI�DGYDQWDJHG�
SRSXODWLRQV�DV�WR�ZKDW�FRXQWV�DV�PHULW�RU�VXFFHVV��UHLQIRUFLQJ�UDFLDO�ELDVHV� ��7KLV�FULWLFLVP�DSSOLHV�
WR�RXU�SURSRVDO��DQG�WR�DQ\�WKDW�JLYHV�SURSXOVLYH�IRUFH�WR�RXWFRPH�GLVSDULWLHV�RQ�WUDGLWLRQDO�ZHOIDUH�
PHWULFV���,I�WKH�LPSOLFDWLRQ�RI�WKLV�FODLP� LV�WKDW�%ODFN�$PHULFDQV�VKRXOG�FRQWHQW�WKHPVHOYHV�ZLWK�
ZKDW�WKH\�KDYH�WKDW�:KLWH�$PHULFDQV�GR�QRW�KDYH�DQG�QRW�ZRUU\�DERXW�WKH�UHYHUVH��LW�LV�WURXEOLQJ�
RQ�LWV� IDFH���7KH�PRUH�FRPSHOOLQJ� LPSOLFDWLRQ�LV� WKDW� WKH�NH\�GLVSDULW\�LV�QRW�KRZ�PXFK�:KLWH�
$PHULFDQV�KDYH�WKDW�%ODFN�$PHULFDQV�GR�QRW�KDYH��EXW�KRZ�OLWWOH�RSSRUWXQLW\�%ODFN�$PHULFDQV�
KDYH�WR�GHILQH�ZKDW� WKH\�ZDQW�DQG�WR�ZRUN�WR�DFKLHYH�LW��JLYHQ�KRZ�EURDGO\�:KLWH�GHILQLWLRQV�
GRPLQDWH�� � $WWDFNLQJ� that� GLVSDULW\�ZLOO� WDNH� HYHQ�PRUH�HIIRUW� WKDQ� GLPLQLVKLQJ� WKRVH�XQGHU�
GLVFXVVLRQ�KHUH�� � 6WLOO�� WKH� HIIRUW� UHTXLUHG�E\�RXU� SURSRVDO�DIIRUGV�:KLWH� RIILFLDOV� HYHU\GD\�
H[SHULHQWLDO�DFFHVV�WR�WKH�QHHGV�DQG�ZDQWV�RI�%ODFN�$PHULFDQV��ZKLFK�FRXOG�PDNH�ZD\�IRU�WKH�
GHHSHU�FKDQJH���

$�PRUH�VXEWOH�SUREOHP�LV�WKDW�IRFXVLQJ�RQ�GLVSDULWLHV�OLPLWV�DQDO\VLV�WR�D�VPDOO�VXEVHW�
RI�WKH�FRQVLGHUDWLRQV�WKDW�GHWHUPLQH�LQGLYLGXDOV¶�DFFHVV�WR�VXFFHVV��DV�ZKHQ�ZH�IRFXV�RQ�VWXGHQWV¶�
DFDGHPLF� DFKLHYHPHQW�� LJQRULQJ� SUDFWLFDO� SUREOHP�VROYLQJ� DELOLW\�� SODQQLQJ�� DGPLQLVWUDWLYH�
IXQFWLRQLQJ��JULW��DQG�WKH�OLNH����2XU�SURSRVDO�LV�EHWWHU�VXLWHG�WKDQ�PRVW�WR�UHVSRQG�WR�WKLV�SUREOHP��
KRZHYHU��JLYHQ� LWV� HPSKDVLV�RQ�FRQWH[W�VSHFLILF�LQTXLU\�LQWR�ZK\�GLVSDULWLHV�H[LVW��ZKLFK�PD\�
UHYHDO� RWKHU�� SUHYLRXVO\� KLGGHQ� GLVDGYDQWDJHV²DQG� DGYDQWDJHV²WKDW� WUDGLWLRQDO� PHDVXUHV�
REVFXUH��
��� See�:LOOLDP� 6�� .RVNL�	� 5RE�5HLFK�� When “Adequate” Isn’t: The Retreat from Equity in 
Education Law and Policy, and Why it MatterV�����(025<�/�-������������QRWLQJ�WKH�³µSRVLWLRQDO�
JRRG¶�DVSHFWV´�RI�HGXFDWLRQ��³RQH�SHUVRQ¶V�SRVVHVVLRQ�RI�PRUH�HGXFDWLRQ�QHFHVVDULO\�GHFUHDVHV�
WKH� YDOXH�RI�DQRWKHU¶V�HGXFDWLRQ�´� UDLVLQJ� FRQFHUQV�WKDW� LPSURYLQJ�DOO� VWXGHQWV¶�DFKLHYHPHQW�
ZLWKRXW�GLPLQLVKLQJ�H[LVWLQJ�LQHTXDOLW\�ZLOO� ³PDN>H@�VRPH�SHRSOH�HGXFDWLRQDOO\�ZRUVH�RII´����
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RQO\�UHPHGLHV�����$OWKRXJK�ZH�FDQQRW�SURYH�LW��ZH�ZRQGHU�ZKHWKHU�WKH�QRQ�
V\VWHPDWLFLW\�LQ�WKLV�VHQVH�RI�VLQJOH�SXUSRVH�HIIRUWV�WR�URRW�RXW�WKH�HIIHFWV�
RI�V\VWHPLF�UDFLVP�DFFRXQWV�IRU�WKRVH�HIIRUWV¶�OLPLWHG�KLVWRU\�RI�VXFFHVV��

7KHVH�UHIOHFWLRQV�PD\�VHHP�REYLRXV��EXW�WKH\� DUH� QRW�WR� VRPH�
DVSLULQJ�UHIRUPHUV���2YHU�WKH�SDVW�GHFDGH��WKLV�$UWLFOH¶V�6HQLRU�$XWKRU�KDV�
DVNHG� EXVLQHVV�� HGXFDWLRQ�� ODZ�� DQG� SROLF\� JUDGXDWH� VWXGHQWV� LQ� DQ�
LQWHUGLVFLSOLQDU\�FODVV�IRFXVHG�RQ�SXEOLF�HGXFDWLRQ�UHIRUP�WR�LGHQWLI\�WKHLU�
SUHIHUHQFHV�DPRQJ�IRXU�K\SRWKHWLFDO�UHIRUPV�ZLWK�GLIIHULQJ�GLVWULEXWLRQV�RI�
SRVLWLYH�DQG�QHJDWLYH�UHVXOWV�DFURVV�SRSXODWLRQV��VHH�Figure 1�EHORZ����%\�
K\SRWKHVLV��HDFK�UHIRUP�LV� DGRSWHG�ZKHQ�.±���DFDGHPLF�RXWFRPHV�IRU�
%ODFN�VWXGHQWV�DUH�VXEVWDQWLDOO\�ORZHU�WKDQ�IRU�:KLWH�VWXGHQWV���5HIRUP�A�
HTXDOL]HV�DOO� DFDGHPLF�RXWFRPHV�DW� WKH�LQLWLDO� OHYHO� RI�:KLWH�VWXGHQWV���
5HIRUP�B� HTXDOL]HV�DOO� RXWFRPHV�DW� WKH�LQLWLDO� OHYHO�RI�%ODFN�VWXGHQWV���
5HIRUP�C�UDLVHV�WKH�RXWFRPHV�RI�DOO�VWXGHQWV�E\�DQ�HTXDO�DPRXQW��PRYLQJ�
%ODFN�HGXFDWLRQDO�DWWDLQPHQW�DERYH�WKH�LQLWLDO�OHYHO�RI�:KLWH�DWWDLQPHQW�EXW�
OHDYLQJ�WKH�DFKLHYHPHQW�JDS�WKH�VDPH�LQ�DEVROXWH��WKRXJK�QRW�SURSRUWLRQDO��
WHUPV�� � 5HIRUP�D� DFKLHYHV�WKH�VDPH�LQFUHDVHV�DV�5HIRUP�C�IRU�%ODFN�
VWXGHQWV��ZKLOH�UDLVLQJ�WKH�RXWFRPHV�RI�:KLWH�VWXGHQWV�E\�D�OHVVHU�DEVROXWH�
DPRXQW��GLPLQLVKLQJ�WKH�DFKLHYHPHQW�JDS� LQ� DEVROXWH�DQG�SURSRUWLRQDO�
WHUPV���,Q�5HIRUPV�C�DQG�D��WKHUHIRUH��ZHOIDUH�PHDVXUHG��LPSHUIHFWO\��E\�
DFDGHPLF�DFKLHYHPHQW�LV�KLJKHU�IRU�DOO�VWXGHQWV�DV�D�ZKROH��DQG�IRU�%ODFN�
VWXGHQWV�LQ�SDUWLFXODU��WKDQ�LQ�5HIRUPV�A�DQG�B²DQG�WKH�ZHOIDUH�RI�DOO�
VWXGHQWV�PHDVXUHG�ERWK�E\� DFDGHPLF�DFKLHYHPHQW�DQG�E\�WKH� DEVROXWH�
UHGXFWLRQ�LQ�RXWFRPH�GLVSDULWLHV�LV�KLJKHU�WKDQ�LQLWLDOO\�IRU�DOO�VWXGHQWV�LQ�
5HIRUP�D��

����� �
�

�
���)RU�DQ�H[DPSOH��VHH�(OL]D�6KDSLUR��$773 Million Later, de Blasio Ends Signature Initiative to 
Improve Failing Schools��1�<��7,0(6��)HE������������DW�$����GLVFXVVHG�infra�QRWH�������
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�<HDU�LQ�DQG�\HDU�RXW��PDQ\�RU�PRVW�VWXGHQWV�KDYH�SUHIHUUHG�5HIRUP�
A²DQG�VRPH�KDYH�SUHIHUUHG�5HIRUP�B²WR�5HIRUPV�C�DQG�D����$OO�SUHIHU�
5HIRUP�A� WR� 5HIRUP�B��DQG�5HIRUP�E� WR� DOO� RWKHUV�LI�LW� LV� DWWDLQDEOH����
3UHIHUHQFHV�UHPDLQ�DERXW�WKH�VDPH�ZKHQ�LW�LV�VWLSXODWHG�WKDW�WKH�MXULVGLFWLRQ�
LQ�TXHVWLRQ�KDV�GHILQHG�WKH�DFDGHPLF�OHYHO�UHDFKHG�E\�%ODFN�VWXGHQWV�LQ�
5HIRUPV�C�DQG�D²EXW�QRW�WKH�OHYHO�UHDFKHG�LQ�5HIRUPV�A�RU�B²DV�DW�RU�
DERYH�WKH�OHYHO�QHHGHG�IRU�VXFFHVV�LQ�FROOHJH�DQG�FDUHHUV���

:H�DFNQRZOHGJH�WKDW�5HIRUPV�A�DQG�B� KDYH�HTXLW\�JDLQV²DQG�
ZHOIDUH�JDLQV�IURP�D�³SRVLWLRQDO�JRRG �́VWDQGSRLQW��²DQG�WKDW�5HIRUP�C�
DQG�D�GR�QRW���But particularly�LQ�D�NQRZOHGJH�HFRQRP\�LQ�ZKLFK�WKH�LVVXH�
LQFUHDVLQJO\�LV�QRW�KRZ�ZHOO�JUDGXDWHV�FRPSHWH�ZLWK�HDFK�RWKHU�IRU�MREV��EXW�
KRZ�ZHOO�WKH\�FRPSHWH�ZLWK�PDFKLQHV�WKDW�FDQ�GR�WKH�VRUWV�RI�ORZ�VNLOO�DQG�
ORZ�DQDO\WLF�FDSDFLW\� ZRUN� WKDW� RQFH� SUHGRPLQDWHG� LQ� LQGXVWULDO�
HFRQRPLHV����ZH�H[SHFW�WKDW�WKH�QHW�UHVXOW�RI�FKRRVLQJ�5HIRUP�A�RU�B�RYHU�
5HIRUPV�C�DQG�D�LV�D�VXEVWDQWLDO�ZHOIDUH�ORVV�IRU�%ODFN�VWXGHQWV�����

7KH�JUHDWHU�ZRUU\��KRZHYHU²ZLWKLQ�WKH�HGXFDWLRQ�FRQWH[W²LV�WKDW�
IRFXVLQJ�RQ�JDS�FORVXUH�DORQH�ZLOO�OHDYH�%ODFN�VWXGHQWV�ZLWK�QR�DFKLHYDEOH�

�
���See supra QRWH�����GLVFXVVLQJ�SRVLWLRQDO�JRRGV�.�
���)RU�HYLGHQFH�WKDW� DXWRPDWLRQ�DQG�DUWLILFLDO� LQWHOOLJHQFH� FUHDWH�KLJK�VNLOOHG�MREV�HYHQ�DV�WKH\�
GHVWUR\�ORZ�VNLOOHG�MREV��VHH�H�J���Automation and Anxiety: Will Smarter Machines Cause Mass 
Unemployment?�� 7+(� (&2120,67�� -XQH� ���� ������ DW� KWWSV���ZZZ�HFRQRPLVW�FRP�VSHFLDO�
UHSRUW������������DXWRPDWLRQ�DQG�DQ[LHW\� >KWWSV���SHUPD�FF��6%��5041@�� 7DPDU� -DFRE\��
Technology Isn’t a Job Killer�� :$//� 67�� -�� �0D\� ���� �������
KWWSV���ZZZ�ZVM�FRP�DUWLFOHV�WHFKQRORJ\�LVQW�D�MRE�NLOOHU������������ >KWWSV���SHUPD�FF�.7�/�
�6�$@�� (512�/(+7,1(1� (7� $/�� �� 81'(567$1',1*�/($51,1*� )25� 7+(� 352)(66,216�� +2:�
7+(25,(6�2)�/($51,1*�(;3/$,1�&23,1*�:,7+�5$3,'�&+$1*(��,1�,17(51$7,21$/�+$1'%22.�
2)�5(6($5&+�,1�352)(66,21$/�$1'�35$&7,&(�%$6('� /($51,1J�����������6WHSKHQ�%LOOHWW� HW�
DO�� HGV���������Lifelong Learning Is Becoming an Economic Imperative��7+(�(&2120,67�� -DQ��
����������DW��
KWWSV���ZZZ�HFRQRPLVW�FRP�VSHFLDO�UHSRUW������������OLIHORQJ�OHDUQLQJ�LV�EHFRPLQJ�DQ�
HFRQRPLF�LPSHUDWLYH�>KWWSV���SHUPD�FF��-�6�96�7@���
���)LUVW��%ODFN�JUDGXDWHV� LQ�5HIRUP�D� KDYH�DFTXLUHG�PRUH�NQRZOHGJH�DQG�VNLOOV�WKDQ� WKRVH�LQ�
5HIRUP�A��JLYLQJ�WKHP�DFFHVV�WR�KLJKHU�HGXFDWLRQ�RSSRUWXQLWLHV�DQG�MREV�IRU�ZKLFK�%ODFN�5HIRUP�
A� JUDGXDWHV� GR� QRW� TXDOLI\�� � :LWK� UHJDUG� WR� WKRVH�EHQHILWV��%ODFN� JUDGXDWHV¶�JDLQV� DUH� QRW�
SRVLWLRQDO��WKH\�DFKLHYH�WKH�VDPH�DGGLWLRQDO�DFFHVV�WR�EHQHILWV�DV�:KLWH�JUDGXDWHV�ZLWK�WKH�VDPH�
TXDOLILFDWLRQV���6HFRQG��WKH�YDOXH�RI�HIIRUWV�DW�5HIRUP�A�KDYH�WR�EH�GLVFRXQWHG�E\�WKH�SUREDELOLW\�
RI�RXWFRPHV�PRUH�OLNH�5HIRUPV�C� RU�F�� �:KLWH� IDPLOLHV�DUH�XQOLNHO\�WR� VLW�VWLOO� HYHQ� LI� VFKRRO�
RIILFLDOV�DUH�SD\LQJ�OLWWOH� DWWHQWLRQ�WR�WKHLU�FKLOGUHQ��PHDQLQJ�WKH�FRVW�RI�GLPLQLVKHG�ZHOIDUH�JDLQV�
IRU�%ODFN�JUDGXDWHV�PD\�QRW�EH�PRUH��DQG�FRXOG�ZHOO�EH�OHVV��HTXLW\���%HWWHU��WKHQ��WR�FRPELQH�DOO�
IDPLOLHV¶� DQG� VWXGHQWV¶�PRWLYDWLRQV� WR� LPSURYH� UDWKHU� WKDQ� SLWWLQJ� WKHP� DJDLQVW� HDFK� RWKHU���
$GGLWLRQDOO\�� WKH� PLFURHFRQRPLF� LPSRUWDQFH� RI� FRPSHWLWLYH� DGYDQWDJHV� EHWZHHQ� LQGLYLGXDO�
ZRUNHUV� LV� RYHUVWDWHG�JLYHQ� WKH� PDFURHFRQRPLF�DGYDQWDJHV�RI� LQFUHDVLQJ� WKH� VNLOO� OHYHO� RI�
LQGLYLGXDOV�RI�ERWK�UDFHV��� -REV�DUH�DWWUDFWHG�WR�ORFDWLRQV�ZLWK�ODUJH�QXPEHUV�RI�ZRUNHUV�ZLWK�D�
YDULHW\�RI�VNLOOV���$V�VXFK��D�5HIRUP�D�VLWXDWLRQ�LQ�ZKLFK�HYHU\RQH�RQ�DYHUDJH� LV�EHWWHU�HGXFDWHG�
WKDQ�LQ�WKH�5HIRUP�A�VLWXDWLRQ�LV�OLNHO\� WR�SODFH�FRQVLGHUDEO\�PRUH�MREV�DW�WKH�GLVSRVDO�RI�%ODFN�
�DQG�:KLWH��ZRUNHUV�WKDQ�LV�5HIRUP�A��IXUWKHU�XQGHUPLQLQJ�WKH�ZHOIDUH� LPSDFW�RI�WKH�HTXDOLW\�
DGYDQWDJH�%ODFN�VWXGHQWV�KDYH�UHODWLYH�WR�:KLWH�VWXGHQWV�LQ�5HIRUP�A�FRPSDUHG�WR�5HIRUP�D���
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SRVVLELOLWLHV�RWKHU�WKDQ�OHYHOLQJ�GRZQ�j�OD�5HIRUP�B��ZLWK�DOO�LWV�DWWHQGDQW�
ZHOIDUH��SROLWLFDO��DQG�VRFLDO�FRQIOLFW�FRVWV���,QGHHG��RYHU�GHFDGHV�LQ�WKDW�
FRQWH[W��WKHUH�DUH�QR�VXVWDLQHG�H[DPSOHV�RI�VXFFHVVIXO�HTXLW\�SOXV�ZHOIDUH�
JDLQV�RI�DQ\WKLQJ�OLNH�WKH�5HIRUP�A�VRUW����� 6LQFH�������KRZHYHU��DV�ZH�
GHYHORS�EHORZ��WKH�QDWLRQ�KDV�VHHQ�WZR� URXJKO\�ILIWHHQ�\HDU�SHULRGV�RI�
HTXLW\�SOXV�ZHOIDUH�JDLQV�RI�WKH�5HIRUP�D�VRUW���%RWK�VXJJHVW�WKDW�V\VWHPLF�
FKDQJHV�SXOOLQJ�DOO�VWXGHQWV�XS�FDQ�LPSURYH�WKH�ORW�RI�%ODFN�VWXGHQWV�RQ�
ERWK�HTXLW\�DQG�ZHOIDUH�GLPHQVLRQV���%RWK�DOVR�UHYHDO�WKH�FDSDFLW\�RI�VXFK�
UHIRUPV�WR� KROG�WKH� OLQH� GLVWLQJXLVKLQJ�HTXLW\�SRVLWLYH�5HIRUP�D� IURP�
HTXLW\�QHXWUDO� 5HIRUP�C� LQ� ZD\V� WKDW� RXU� SURSRVHG� HTXDO� SURWHFWLRQ�
VWDQGDUG�FRXOG�VXEVWDQWLDOO\�UHLQIRUFH��
�
�

,,,��',63$5,7<�'5,9(1�/($51,1*�,1�$&7,21�
�
�

%XW�KRZ�LV�5HIRUP�D�SRVVLEOH"��-XVW�DV�OHYHOLQJ�XS�5HIRUP�APD\�
HQG�XS�DV�OHYHOLQJ�GRZQ�5HIRUP B��PLJKW�ULVLQJ�WLGH�5HIRUP�D�HQG�XS��DV�
ULVLQJ�WLGH�HIIRUWV�VR�RIWHQ�GR��DV�D�5HIRUP�F��ZLWK�:KLWH�VWXGHQWV�JDLQLQJ�
more�WKDQ�%ODFN�VWXGHQWV��PDNLQJ�HVFDODWLQJ�LQHTXLW\�WKH�FRVW�RI�VLJQLILFDQW�
ZHOIDUH�JDLQV"��%HORZ��ZH�RIIHU�VHYHUDO�5HIRUP�D�H[DPSOHV���:H�EHJLQ�E\�
EULHIO\�JHVWXULQJ�WR�WZR�H[DPSOHV�SUHYLRXVO\�GHYHORSHG�E\�RWKHUV��HIIRUWV�
E\� UHWDLORUV¶� WR� GLPLQLVK� VHUYLFH� GLVSDULWLHV� DIIHFWLQJ� VLJKW�LPSDLUHG�
FXVWRPHUV�DQG�HPSOR\PHQW�GLVSDULWLHV�DIIHFWLQJ�DVSLULQJ�ZRPHQ�PDQDJHUV�
�6HFWLRQ��$���DQG�HIIRUWV�E\�&RQJUHVV�DQG�ORFDO�DJHQFLHV�WR�GLPLQLVK�UDFLDO�
GLVSDULWLHV�LQ�WKH�MXYHQLOH�MXVWLFH�V\VWHP��6HFWLRQ��%�����:H�HQG�ZLWK�WZR�
SXEOLF� HGXFDWLRQ�FDVH� VWXGLHV� WKDW� ZH� PRUH� IXOO\� GHYHORS� DQG�WLH� WR�
H[SHULPHQWDWLRQ�RXUVHOYHV��ODUJH�FLW\�SRUWIROLR�UHIRUPV�IURP�WKH�WXUQ�RI�WKH�

�
���7KH�FORVHVW�FRXUWV�KDYH�FRPH�WR�UHTXLULQJ�DEVROXWH�VFKRRO�HTXLW\�DUH�RUGHUV�E\�D�IHZ�FRXUWV��
VWDUWLQJ�LQ�&DOLIRUQLD LQ Serrano v. Priest�� ����3��G�������������&DO���������WKDW�HTXDOL]HG�SHU��
FDSLWD� IXQGLQJ�DFURVV�VFKRRO�GLVWULFWV�� � 7KH� UHVXOW� LQ�&DOLIRUQLD�� KRZHYHU��DFFRUGLQJ� WR� VRPH�
H[SHUWV��ZDV�WKDW�WKH� VWDWH�OHYHOHG�down�IXQGLQJ��VKULQNLQJ�WKH�VSHQGLQJ�JDSV�EHWZHHQ�GLVWULFWV�
EXW�QRW�WKH�DFKLHYHPHQW�JDSV�  See�3DWULFLD�)��)LUVW�	�/RXLV�)��0LURQ��The Social Construction of 
Adequacy����� -�/��	�(GXF�������������������OLVWLQJ�³XQGHVLUDEOH�FRQVHTXHQFHV´�RI�HTXDOL]HG�
UHVRXUFHV�GLVWULEXWLRQ�ZLWKRXW�DOVR�LPSURYLQJ�DGHTXDF\�RI�UHVRXUFHV��LQFOXGLQJ�³µOHYHOLQJ�GRZQ¶�
RI�WKH�DFFHSWDEOH�PLQLPXP�RI�HGXFDWLRQDO�RIIHULQJV´���:��125721�*58%%��7+(�021(<�0<7+��
6&+22/�5(6285&(6��287&20(6��$1'�(48,7<�������������WUDFLQJ�KLVWRU\�RI�Serrano�UHIRUPV��
ZKLFK�ZHUH�LQWHQGHG�WR�³OHYHO�XS´�IXQGLQJ�E\�SRRU�VFKRRO�GLVWULFWV�EXW�LQVWHDG�³OHYHO>HG@�GRZQ´�
IXQGLQJ��DFKLHYLQJ�JUHDWHU� FURVV�GLVWULFW�IXQGLQJ�HTXDOLW\�EXW�QR�VLPLODU�FRQYHUJHQFH�RI�VWXGHQW�
RXWFRPHV����'XULQJ�WKLV�SHULRG��&DOLIRUQLD�ZHQW�IURP�EHLQJ�RQH�RI�WKH�QDWLRQ¶V�WRS �SHUIRUPLQJ�WR�
RQH�RI�LWV� ORZHVW�SHUIRUPLQJ�VWDWHV�HGXFDWLRQDOO\���See /LVD�7UHL��Documentary Examines How 
California Public Schools Fell ‘From First to Worst’��67$1)25'�5(3���-DQ������������GHVFULELQJ�
0HUURZ�5HSRUW�GRFXPHQWDU\�GHWDLOLQJ�³KRZ�&DOLIRUQLD¶V�VFKRRO�V\VWHP�ZHQW�IURP�WKH�QDWLRQ¶V�
EHVW�LQ�WKH�����V�WR�LWV�ZRUVW�E\�����´���
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FXUUHQW�FHQWXU\�WR�URXJKO\�������6HFWLRQ��&���DQG�VFKRRO�GHVHJUHJDWLRQ�
IURP������WR�WKH�PLG�����V��6HFWLRQ��'������
�

$��',6$%,/,7<�$1'�(03/2<0(17�',6&5,0,1$7,21�
�

6WDUWLQJ�LQ� WKH�PLG�����V��/DLQH\�)HLQJROG�DQG�WKH�ODZ�ILUP�RI�
*ROGVWHLQ�� %RUJHQ�� 'DUGDULDQ� 	� +R� LQLWLDWHG� D� VHULHV� RI� VWUXFWXUHG�
QHJRWLDWLRQV�ZLWK�WKH�QDWLRQ¶V�ODUJHVW�EDQNV�WR�GHYHORS�³WDONLQJ´�DXWRPDWLF�
WHOOHU� PDFKLQHV� �$70V�� WR� RYHUFRPH� GLVSDULWLHV� LQ� EDQNLQJ� VHUYLFHV�
EHWZHHQ�VLJKWHG�DQG�VLJKW�LPSDLUHG�FXVWRPHUV����� $W�D� WLPH�ZKHQ�$70�
PDFKLQHV�DQG�WKH�$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW�ZHUH�ERWK�QHZ��)HLQJROG�
DQG�FROOHDJXHV�ZRUULHG�WKDW�³>L@I�ZH�EURXJKW�WKH�LVVXH�WR�D�MXGJH��PD\EH�WKH�
MXGJH�ZRXOG�VD\��µ:KDW�WKH�KHOO"��%OLQG�SHRSOH�VKRXOGQ¶W�JR�WR�DQ�$70�¶́ ����
6R�LQ�OLHX�RI�D�ODZVXLW��WKH\�EHJDQ�GLVFXVVLRQV��ILUVW�ZLWK�&LWLEDQN��WKHQ�ZLWK�
%DQN�RI�$PHULFD�DQG�:HOOV�)DUJR��WR�FRQYLQFH�WKHP�WKDW�HQKDQFLQJ�$70V�
ZLWK�WH[W�WR�VSHHFK�VFUHHQ�UHDGHUV�ZRXOG�EH�JRRG�IRU�WKH�FRPSDQLHV�DV�ZHOO�
DV� IRU� WKHLU� EOLQG� FXVWRPHUV²GLVFXVVLRQV� WKDW� XOWLPDWHO\� SURPSWHG�
WHFKQRORJ\�WKDW�VHW�WKH�LQGXVWU\�VWDQGDUG�����6XEVHTXHQW�QHJRWLDWLRQV�ZLWK�
'ROODU�*HQHUDO��7DUJHW��7UDGHU�-RH¶V��DQG�RWKHU�UHWDLOHUV�OHG�WKHP�WR�DGG�
EUDLOOH�NH\SDGV�WR�WRXFK�VFUHHQ�SRLQW�RI�VDOH�FKHFNRXW�GHYLFHV�WKDW�EOLQG�
FXVWRPHUV�RWKHUZLVH�FRXOG�QRW�XVH�����5HDOL]LQJ�WKDW�³>Z@KHQ�WHFKQRORJ\�
EHFRPHV�D�FRPSOLDQFH�LVVXH��FUHDWLYLW\�LV�ORVW��RXU�HQWKXVLDVP�LV�ORVW��DQG�
WKLQJV�JHW�VWXFN�LQ�WKH�ODZ�RIILFH>�@́ ����)HLQJROG�GLUHFWHG�WKH�QHJRWLDWLRQV�
EH\RQG� DGKHUHQFH� WR� PLQLPXP� OHJDO� UHTXLUHPHQWV� WRZDUG� ZD\V� RI�
³LQWHJUDWLQJ�WHFKQRORJ\��ZHE�GHYHORSPHQW�DQG�XVDELOLW\´�WKDW� EHQHILWHG�
EXVLQHVVHV�DV�ZHOO�DV�KHU�GLVDEOHG�FOLHQWV�����2YHU�WLPH��)HLQJROG�FRQYLQFHG�
RWKHU�FRPSDQLHV��LQFOXGLQJ�0LFURVRIW��*RRJOH��DQG�$SSOH��WR�³HPEUDFH>@�
DFFHVVLELOLW\��QRW�MXVW�WR�LQFOXGH�WKH�GLVDEOHG�SXEOLF�LQ�SURGXFWV�DQG�VHUYLFHV��
EXW�EHFDXVH�RI�WKH�PDQ\�EHQHILWV�RI�DFFHVVLELOLW\�LQ�DGGLWLRQ�WR�SURWHFWLQJ�
FLYLO�ULJKWV�´�LQFOXGLQJ�HQKDQFHG�VHDUFK�HQJLQH�RSWLPL]DWLRQ�DQG�PDUNHW�

�
���,Q�SUHVHQWLQJ�WKHVH�UHIRUPV��ZH�LQWHQG�QRW�WR�HQGRUVH�WKHP�DOO�EXW�WR�LOOXVWUDWH�KRZ�JDS�PLQLQJ�
FDQ�UHYHDO�PDQ\�ELDVHV�DQG�PLVLPSUHVVLRQV�WKDW�JHQHUDWH²DQG�PDQ\�ZD\V�WR�FORVH²WKH�JDSV��
���6WHSKDQLH�)UDQFLV�:DUG��Legal Rebels Profile – Lainey Feingold: Negotiating Better Access for 
the Disabled�� $�%�$�� �6HSW�� ���� �������
KWWSV���ZZZ�DEDMRXUQDO�FRP�OHJDOUHEHOV�DUWLFOH�ODLQH\BIHLQJROGBGLDELOLW\BODZBDGU�
>KWWSV���SHUPD�FF�4;����*<&@��
���Id.�
���Id.�
���Id. �
���Id.�
���Id.�
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VKDUH��FRUSRUDWH�JRRGZLOO��DQG�RWKHU�LQQRYDWLRQV�LQ�WKH�XVH�RI�GLJLWDO�VSDFH�����
)HLQJROG�DQG�FROOHDJXHV�KDYH�DOVR�DSSOLHG�WKH�DSSURDFK�VXFFHVVIXOO\�LQ�SUH��
DQG� SRVW�OLWLJDWLRQ�VHWWOHPHQW� QHJRWLDWLRQV�ZLWK� WKH� +RXVWRQ� DQG� 6DQ�
)UDQFLVFR�SXEOLF�WUDQVLW�DJHQFLHV��0DMRU�/HDJXH�%DVHEDOO��'HQQ\¶V��&KDUOHV�
6FKZDE��.DLVHU��$QWKHP��DQG�RWKHU�GLVDELOLW\�ULJKWV�GHIHQGDQWV�����

*ROGVWHLQ�ILUP�ODZ\HUV�XVHG�VLPLODU�WHFKQLTXHV�LQ�ZRUNSODFH�UDFLDO�
DQG�JHQGHU�GLVFULPLQDWLRQ�ODZVXLWV�E\�GHYHORSLQJ�H[SHUWLVH�LQ�GHVLJQLQJ�
VHWWOHPHQWV� WKDW� FRPSUHKHQVLYHO\� UHVWUXFWXUHG� KLULQJ�� SURPRWLRQ�� DQG�
WUDLQLQJ�SUDFWLFHV�WR�LPSURYH�GHIHQGDQW�FRPSDQLHV¶�RYHUDOO�HIILFLHQF\�DQG�
SURILWDELOLW\�ZKLOH�LQFUHDVLQJ�WKH�QXPEHU�RI�ZRPHQ�DQG�SHRSOH�RI�FRORU�
KLUHG�DQG�SURPRWHG�����$Q�H[DPSOH�LV�D�VHWWOHPHQW�ZLWK�+RPH�'HSRW�RI�D�
ODZVXLW�DOOHJLQJ� JHQGHU�GLVFULPLQDWLRQ�LQ� ILOOLQJ�PDQDJHULDO�SRVLWLRQV�����
$LPLQJ�WR�³OLQN�HTXLW\�and�HIIHFWLYHQHVV�¶´�ODZ\HUV�RQ�ERWK�VLGHV�GHVLJQHG�
³D�QHZ�V\VWHP�IRU�KLULQJ��SURPRWLRQ�DQG�WUDLQLQJ´�WKDW�H[WHQGHG�WR�WKH�
FRPSDQ\¶V� SHUVRQQHO�SUDFWLFHV�LWV� ORQJVWDQGLQJ�LQQRYDWLYH�DSSURDFK�WR�
³PDUNHWLQJ�SUDFWLFHV��RSHQLQJ�VWRUHV��>DQG@� ILJXULQJ�RXW� KRZ�WR� PDNH�
SURGXFWV�DFFHVVLEOH�WR�SHRSOH�́ ����+RPH�'HSRW¶V�KXPDQ�UHVRXUFHV��³+5´��
PLGGOH�PDQDJHUV�DSSUHFLDWHG�WKH�QHZ�V\VWHP�EHFDXVH�LW�KHOSHG�WKHP�³WDS�
>WKH�FRPSDQ\¶V@�SRRO�RI�ZRUNHUV�LQ�D�ULJRURXV�ZD\�´�³ILOO>@�MREV�ZLWK�WKH�
ULJKW� SHRSOH�´�VWUHDPOLQH�SURFHGXUHV��DQG�UHGXFH�WXUQRYHU����� &RPSDQ\�
OHDGHUV�ZHUH�VR�SOHDVHG�ZLWK�WKH�V\VWHP�WKDW�WKH\�YROXQWDULO\�H[WHQGHG�LW�

�
���/DLQH\�)HLQJROG��Shifting from Fear to Motivation when Talking about Digital Accessibility 
Law�� ��� $&&(66,%,/,7<� �'HF�� ���� ������� KWWSV���ZZZ���D��\�FRP������VKLIWLQJ�IHDU�
PRWLYDWLRQ�WDONLQJ�GLJLWDO�DFFHVVLELOLW\�ODZ� >KWWSV���SHUPD�FF�541���9%&@�� see also� /$,1(<�
)(,1*2/'��6758&785('�1(*27,$7,21��$�:,11,1*�$/7(51$7,9(�72�/$:68,76���±���������. �
�� :DUG��supra�QRWH���� see�0DWWKHZ�+LUVFK��Meet Early and Settle Often��/$:�&20��-XO\�����
������� KWWSV���ZZZ�ODZ�FRP�DOP,'���������������� >KWWSV���SHUPD�FF��9�/�*�98@�� � ,W�PD\�
VHHP�D� VKDPH�WKDW�GHIHQGDQWV�GR�WKH�PRUDOO\�DQG�OHJDOO\� ULJKW� WKLQJ�RQO\�XSRQ�VHHLQJ�³WKHUH¶V�
VRPHWKLQJ�LQ�LW�IRU�XV�´��:HUH�WKDW�DOO�WKHUH�ZDV�WR�LW��ZH�VWLOO�PLJKW�DFFHSW�WKDW�³KDUG�UHDOLW\´�DV�D�
UHJUHWWDEOH�KXPDQ�JLYHQ�WKDW�ZH�KDYH�WR�ZRUN�DURXQG���$GGHG�WR�self-interest�� KRZHYHU��DUH�WKHVH�
GHIHQGDQWV¶�QHZO\�DFTXLUHG�self-awareness� RI�WKHLU�VXVFHSWLELOLW\�WR�IDOVH�DVVXPSWLRQV�DQG�self-
disciplining�KDELW�RI�LQTXLULQJ�ZKHQ�GLVSDULWLHV�UDLVH�WKDW�SRVVLELOLW\�DQHZ��7KLV�FRPELQDWLRQ�RI�
VHOI�LQWHUHVW��DZDUHQHVV��DQG�GLVFLSOLQH�LV�MXVW�ZKDW�PRUDOLW\�DQG�ODZ�DUH�H[SHFWHG�WR�JHQHUDWH�LQ�
RUGHU�WR�JXLGH�IXWXUH�EHKDYLRU�LQ�SXEOLF�UHJDUGLQJ�GLUHFWLRQV���
���See 6XVDQ�6WXUP��Second Generation Employment Discrimination: A Structural Approach������
&2/80�� /��5(9�� ��������±����������>KHUHLQDIWHU�6WXUP�� Second Generation@� �GHVFULELQJ�WKH�
*ROGVWHLQ�ILUP¶V�VHWWOHPHQW�ZLWK�+RPH�'HSRW���$QQD�2EHUWKXU��The Justice Files: Three Legal 
Pros Making a Difference�� 2$./$1'� 0$*��� 'HF�� ���
������KWWSV���ZHE�DUFKLYH�RUJ�ZHE����������������KWWS���ZZZ�RDNODQGPDJD]LQH�FRP�RDNODQG�
PDJD]LQH�PDUFK������WKH�MXVWLFH�ILOHV� >KWWSV���SHUPD�FF�<7�+�))&9@� �GHVFULELQJ� *ROGVWHLQ¶V�
UHSXWDWLRQ�DV�RQH�RI�WKH�QDWLRQ¶V�OHDGLQJ�SODLQWLIIV �VLGH�HPSOR\PHQW�GLVFULPLQDWLRQ�ODZ\HUV����
���&RQVHQW�'HFUHH� DW���±����%XWOHU�Y��+RPH�'HSRW�� ,QF���1R��&���������67�������8�6��'LVW��
/(;,6��������1�'��&DO����������
���6WXUP��Second Generation� supra QRWH�����DW����±����
���Id.�DW���������±�����
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EH\RQG�ZRPHQ�LQ�WKH�JHRJUDSKLF�GLYLVLRQ�JRYHUQHG�E\�WKH�FRQVHQW�GHFUHH��
WR�SHRSOH�RI�FRORU�DV�ZHOO�DV�ZRPHQ�FRPSDQ\�ZLGH�����7KHVH�VWHSV�KHOSHG�
JHQHUDWH����DQG����SHUFHQW�LQFUHDVHV�LQ�WKH�QXPEHU�RI�+RPH�'HSRW�PLQRULW\�
DQG�IHPDOH�PDQDJHUV��UHVSHFWLYHO\��GXULQJ�WKH�V\VWHP¶V�ILUVW�IHZ�\HDUV�RI�
RSHUDWLRQ����� 'HIHQGDQW�VLGH�ODZ\HUV�LQ� WKH�VXLW�� OLNHZLVH��RIIHUHG�RWKHU�
FRPSDQLHV� WKHLU� H[SHUWLVH� LQ� UHVWUXFWXULQJ� +5� SUDFWLFHV� WR� LPSURYH�
RUJDQL]DWLRQDO�HIILFLHQF\�DQG�SURILWDELOLW\�ZKLOH�GLPLQLVKLQJ�GLVSDULWLHV�LQ�
KLULQJ�DQG�SURPRWLQJ�ZRPHQ��%ODFN��DQG�RWKHU�FDWHJRULHV�RI�ZRUNHUV����

$OWKRXJK�)HLQJROG��*ROGVWHLQ��DQG�WKHLU�SODLQWLII��DQG�GHIHQVH�VLGH�
FROOHDJXHV�PLJKW�QRW�GHVFULEH�WKHPVHOYHV�WKLV�ZD\��WKH\�VHUYH�DV�GLVSDULW\�
UHGXFWLRQ�H[SHULPHQWDWLRQ�HQWUHSUHQHXUV�LQ�VXSSRUW�RI�VWUDWHJLHV�OLNH�WKH�RQH�
ZH�SURSRVH�WR�FRQVWLWXWLRQDOL]H��� 7KH\�EHJDQ�E\�H[SRVLQJ�GLVSDULWLHV�LQ�
DFFHVV�WR�WHFKQRORJLFDO�FRQYHQLHQFHV�DQG�MREV�DIIHFWLQJ�PHPEHUV�RI�JURXSV�
WKDW� DUH� FKURQLFDOO\�GLVIDYRUHG�E\� VXFK�GLVSDULWLHV��WKHQ� SURPRWHG�DQG�
SURYLGHG� H[SHUWLVH� LQ� H[SHULPHQWLQJ� ZLWK� QHZ� WHFKQRORJLHV� DQG� HR�
VWUXFWXUHV�IRU�RYHUFRPLQJ�WKH�GLVSDULWLHV�LQ�ZD\V�WKDW� HQKDQFHG�RYHUDOO�
HIILFLHQF\��� 7KH�H[SHULPHQWV¶�VXFFHVV�OHG�GHIHQGDQW�ILUPV�WR�H[WHQG�WKH�
DSSURDFK�FRPSDQ\ZLGH��UHGXFLQJ�GLVSDULWLHV�DIIHFWLQJ�PHPEHUV�RI�RWKHU�
XQGHUYDOXHG�JURXSV��DV�LQ�WKH�FDVH�RI�+RPH�'HSRW��DQG�OHG�FRPSHWLWRUV�WR�
IDOO�LQ�OLQH��DV�LQ�WKH�$70�H[DPSOH����

7KH� UHWDLO� ILUPV� EHKDYHG� WKLV� ZD\� EHFDXVH� WKH� VXFFHVVIXO�
H[SHULPHQWV�H[SRVHG�EXLOW�LQ�VWUXFWXUDO�FRQGLWLRQV�WKDW�JHQHUDWHG�GLVDELOLW\�
UHODWHG��JHQGHU��DQG�UDFLDO�GLVSDULWLHV�IRU�ZKLFK�WKHUH�WXUQHG�RXW�WR�EH�QR�
OHJLWLPDWH�EXVLQHVV�QHHG���7KLV�UHDOL]DWLRQ�LQ�WXUQ�FUHDWHG�OHJDO��DV�ZHOO�DV�
HWKLFDO�DQG�EXVLQHVV��LQFHQWLYHV�WR�VFDOH�WKH�H[SHULPHQWV�WR�RWKHU�FKURQLFDOO\�
XQGHUVHUYHG�JURXSV���%\�H[SRVLQJ�IDOVH�DVVXPSWLRQV�DERXW�VLJKW�LPSDLUHG�
LQGLYLGXDOV¶�LQDELOLW\�WR�XVH�WHFKQRORJ\�DQG�ZRPHQ¶V�LQDELOLW\�WR�VHUYH�DV�
KRPHEXLOGLQJ� H[SHUWV�� WKHVH� VWUXFWXUDO� DQG� mindset� FKDQJHV� VSDZQHG�
V\VWHP�ZLGH�DGYDQFHV�WKDW�EHQHILWHG�PXOWLSOH�FRQVWLWXHQFLHV²LQ�WKH�FDVH�
RI�+RPH�'HSRW��IRU�H[DPSOH��DOO�TXDOLILHG�MRE�DQG�SURPRWLRQ�FDQGLGDWHV��
HR�PLGGOH�PDQDJHUV��DQG�VKDUHKROGHUV���1RU�GLG�H[WHQGLQJ�WKH�EHQHILWV�RI�
VHWWOHPHQW�DJUHHPHQWV�EH\RQG�WKH�FRYHUHG�SODLQWLIIV�WR�RWKHU�FKURQLFDOO\�
XQGHUVHUYHG�LQGLYLGXDOV�NHHS�WKH�UHIRUPV�IURP�DFKLHYLQJ�UHDO�JDS�FORVXUH²
DW�+RPH�'HSRW��IRU�H[DPSOH�����WR����SHUFHQW�LQFUHDVHV�LQ�PLQRULW\�DQG�
ZRPHQ�PDQDJHUV�LQ�D�IHZ�\HDUV���,QVWHDG��LW�DVVXUHG�WKDW�WKH�EHQHILFLDULHV�
RI� WKH� FRPSDQ\�ZLGH�ULVLQJ� WLGH� ZHUH� GLVSURSRUWLRQDWHO\�ZRPHQ� DQG�
PLQRULW\�PDQDJHUV���

�
���Id.�DW����±����
���Id���
��� See� id�� DW� ���� Q���� �GLVFXVVLQJ� SUHVHQWDWLRQV� E\� +RPH� 'HSRW¶V� PHGLDWLRQ� FRXQVHO�
³UHFRPPHQGLQJ�+RPH�'HSRW¶V�V\VWHP�WR�>RWKHU@�FRPSDQLHV�DV�D�SURWRW\SH´�� �
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7R�EH�VXUH��QRW�DOO� RI�WKH�SHRSOH�EHQHILWHG�E\�WKH�+RPH�'HSRW�
VHWWOHPHQW�ZHUH�ZRPHQ�DQG�PLQRULW\�SURPRWLRQ�FDQGLGDWHV��QRU�GLG�WKH�
UHPHG\�FORVH�DOO�RI�+RPH�'HSRW¶V�JHQGHU�DQG�UDFLDO�HPSOR\PHQW�JDSV�����,Q�
WKHRU\��WKHUHIRUH��DQ�H[FOXVLYHO\�JDS�FORVLQJ�UHPHG\�PLJKW�KDYH�GLPLQLVKHG�
FKURQLF�HPSOR\PHQW�GLVSDULWLHV�PRUH�WKDQ� WKH� DFWXDO� UHPHG\�GLG�� � ,Q�
SUDFWLFH��KRZHYHU��LW�VHHPV�XQOLNHO\�WKDW�OLPLWLQJ�WKH�VHWWOHPHQW�EHQHILWV�WR�
WKH�SODLQWLII�FODVV�ZRXOG�KDYH�JHQHUDWHG�QHDUO\�DV�FRPSUHKHQVLYH�D�VHW�RI�
ERWK�HTXLW\�DQG�ZHOIDUH�UHWXUQV�IRU�WKH�FKURQLFDOO\�VXERUGLQDWHG�JURXSV�DV�
WKH�DFWXDO�RXWFRPHV�GLG²QRW�WR�PHQWLRQ�WKH�OHVV�ELDVHG�DQG�PRUH�HTXLW\�
RULHQWHG� PLQGVHWV� WKH� FKDQJHV� JHQHUDWHG� DPRQJ� RWKHU� +RPH� 'HSRW�
FRQVWLWXHQWV��
�

%��-89(1,/(�-867,&(�
�

$�QXPEHU�RI�VWDWXWHV�FRQGLWLRQ�IHGHUDO�IXQGLQJ�IRU�VWDWH�DQG�ORFDO�
SXEOLF�DJHQFLHV�RQ�WKHLU�FRPPLWPHQW²HQIRUFHDEOH�ZKHQ�IXQGLQJ�UHQHZDOV�
DUH�VRXJKW²WR�����WUDFN�UDFLDO�GLVSDULWLHV�RU�RWKHU�TXHVWLRQDEOH�RXWFRPHV�DW�
HDFK�VWHS�RU�LQ�HDFK�FDWHJRU\�RI�WKH�DJHQF\¶V�RSHUDWLRQV������GHYHORS�D�SODQ�
WR�UHGXFH�GLVSDULWLHV�RU�RWKHU�XQWRZDUG�UHVXOWV�IRU�HDFK�VWHS�RU�FDWHJRU\��DQG�
����UHSRUW�SHULRGLFDOO\� RQ�WKH�VXFFHVV�RI�DPHOLRUDWLYH�DFWLRQV�WDNHQ�DQG�
DGMXVWPHQWV� PDGH� ZKHQ� DFWLRQV� IDOWHU�� LQFOXGLQJ� E\� FRPSDULVRQ� WR�
UHGXFWLRQV�DFKLHYHG�E\�RWKHU�IXQGHG�DJHQFLHV�XQGHU�VLPLODU�FLUFXPVWDQFHV���
4XHVWLRQDEOH� RXWFRPHV� UHJXODWHG� E\� VXFK� OHJLVODWLRQ� LQFOXGH� UDFLDO�
GLVSDULWLHV�LQ�VSHQGLQJ�URXJKO\������ELOOLRQ�LQ�IHGHUDO�VWLPXOXV�IXQGV�LQ�WKH�
PLGVW�RI�WKH������UHFHVVLRQ����UDFLDO�GLVSDULWLHV�LQ�MXYHQLOH�MXVWLFH�FRQWDFW�
DQG�FRQILQHPHQW����DQG�SULVRQ�UDSHV�����

�
���See 5RVV�.HUEHU�	�6LPRQ�-HVVRS , The Heat’s on Corporate America to Reveal Racial Diversity 
Data�� 5(87(56� %86�� 1(:6� �-XO\� ��� ������� KWWSV���ZZZ�UHXWHUV�FRP�DUWLFOH�XV�PLQQHDSROLV�
SROLFH�FRUSRUDWHGLYHUVLW\�WKH�KHDWV�RQ�FRUSRUDWH�DPHULFD�WR�UHYHDO�UDFLDO�GLYHUVLW\�GDWD�
LG86.%1����-<� >KWWSV���SHUPD�FF�$&�&�;0&�@� �QRWLQJ� +RPH� 'HSRW¶V� UHVLVWDQFH� WR� IXOO�
GLVFORVXUH�RI�WKH�UDFLDO�DQG�JHQGHU�GLVSDULW\�GDWD�LW�SURYLGHV�DQQXDOO\�WR�WKH�(TXDO�(PSOR\PHQW�
2SSRUWXQLW\� &RPPLVVLRQ��� 1DQF\� /HYLW�� 0HJDFDVHV , Diversity, and the Elusive Goal of 
Workplace Reform�� ���%�&�/�� 5(9����������±����������³:KHWKHU� >+RPH�'HSRW¶V@�VWUXFWXUDO�
FKDQJHV�������DFWXDOO\� DFFRPSOLVKHG� WKH� REMHFWLYHV �RI� WKH� LQLWLDO� ODZVXLW� LV� D� PDWWHU� RI� VRPH�
GLVSXWH�´���
���$PHULFDQ�5HFRYHU\�DQG�5HLQYHVWPHQW�$FW�RI�������3XE��/��1R����� �����������J�������6WDW��
��������� �FRGLILHG�DV�DPHQGHG� LQ� VFDWWHUHG� WLWOHV�RI� WKH�8�6�&���� see 2ODWXQGH�&�$�� -RKQVRQ��
Beyond the Private Attorney General: Equality Directives in American Law�����1�<�8��/��5(9��
�������������������2ODWXQGH�&�$��-RKQVRQ��Stimulus and Civil Rights������&2/80��/��5(9�������
���±�����������
��� -XYHQLOH� -XVWLFH�DQG�'HOLQTXHQF\�3UHYHQWLRQ�$FW� RI����������8�6�&�� �������D��>KHUHLQDIWHU�
--'$3�����@��FXUUHQW�YHUVLRQ�DW����8�6�&����������D��� see, e.g.��-RKQVRQ��Disparity Rules� supra�
QRWH�����DW����±����6DEHO�	�6LPRQ��Contextualizing Regimes��supra QRWH�����DW�������
���3ULVRQ�5DSH�(OLPLQDWLRQ�$FW�RI�������id.����������D�±�H���
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7KH�PRVW�ZLGHO\�VWXGLHG�RI�WKHVH�IXQGLQJ�UHJLPHV�LV�WKH�-XYHQLOH�
-XVWLFH�DQG�'HOLQTXHQF\�3UHYHQWLRQ�$FW��³--'3$´������ )LUVW� DGRSWHG�LQ�
������WKH�--'3$�DOORFDWHV�IXQGV�WR�VWDWH��ORFDO��DQG�SULYDWH�MXYHQLOH�MXVWLFH�
DJHQFLHV�QDWLRQZLGH����HYDOXDWHV�DQG�SURYLGHV�WHFKQLFDO�DVVLVWDQFH�DQG�
WUDLQLQJ� WR� IHGHUDOO\� DVVLVWHG� SURJUDPV���� ³HVWDEOLVK>HV@� D� FHQWUDOL]HG�
UHVHDUFK�HIIRUW�RQ�WKH�SUREOHPV�RI�MXYHQLOH�GHOLQTXHQF\�´���DQG�FRRUGLQDWHV�
³WKH�FROOHFWLRQ��SUHSDUDWLRQ��DQG�GLVVHPLQDWLRQ�RI�XVHIXO�GDWD�UHJDUGLQJ�WKH�
WUHDWPHQW�DQG� FRQWURO�RI� MXYHQLOH�RIIHQGHUV�´��� � ([WHQGLQJ�WKLV� EURDG�
UHVHDUFK�DQG�H[SHULPHQWDWLRQ�IXQFWLRQ�IURP�WKH�national�WR�WKH�VWDWH�DQG�
ORFDO�OHYHOV��IHGHUDO�IXQGLQJ�LV�SUHGLFDWHG�RQ�WKH�VXEPLVVLRQ�RI�SODQV�IRU�
DFKLHYLQJ�WKH�$FW¶V�VWDWXWRU\�SXUSRVHV�DQG�IRU�H[SDQGLQJ�ORFDO�³UHVHDUFK��
WUDLQLQJ��DQG�HYDOXDWLRQ�FDSDFLW\�́ �����

,QLWLDOO\��WKH�$FW� GLUHFWHG�QDWLRQDO�DQG�ORFDO�H[SHULPHQWDWLRQ�DW�
MXYHQLOH�GHOLQTXHQF\�SUHYHQWLRQ�DQG� GLPLQLVKLQJ�MXYHQLOH�FRQILQHPHQW�
WKURXJK�LQQRYDWLYH�GLYHUVLRQ�SURJUDPV��FRPPXQLW\�EDVHG�DOWHUQDWLYHV��DQG�
VFKRRO�UHWHQWLRQ������ ,Q�VXFFHVVLYH�DPHQGPHQWV�LQ�������������������DQG�
������ KRZHYHU�� &RQJUHVV� GHILQHG� UHGXFLQJ� GLVSURSRUWLRQDWH� PLQRULW\�
FRQWDFW�DQG�FRQILQHPHQW��³'0&´��DV�DQRWKHU�³FRUH´�UHTXLUHPHQW�RI�WKH�$FW�
DQG�SXW�IXQGHG�DJHQFLHV�DW�ULVN�RI�ORVLQJ�D�TXDUWHU�RI�WKHLU�IXQGLQJ�LI�WKH\�
fail�WR�DGGUHVV�LQ�JRRG�IDLWK�UDFLDO�GLVSDULWLHV�DW�DOO�GHFLVLRQ�SRLQWV�LQ�WKH�
MXYHQLOH�MXVWLFH�FRQWLQXXP��IRU�H[DPSOH��DUUHVW��GLYHUVLRQ��DGMXGLFDWLRQ��DQG�
FRXUW� GLVSRVLWLRQ������ � 3ODQV� PXVW� LQFOXGH�PHWKRGV�RI� WUDFNLQJ� UDFLDO�
GLVSDULWLHV�DW�HDFK�GHFLVLRQ�SRLQW�DQG�GLVSDULW\�UHGXFWLRQ�VWUDWHJLHV�IRU�DOO�
SRLQWV�ZKHUH�UDFLDO�GLVSURSRUWLRQ�LV�IRXQG������)XQGHG�DJHQFLHV�KDYH�EURDG�
GLVFUHWLRQ�RYHU�WKH�FRQWHQW�RI�WKHLU�SODQV��JXLGHG�E\�IHGHUDO�WUDLQLQJ�DQG�WKH�
³EDFN�DQG�IRUWK�EHWZHHQ�>IXQGHG�DJHQFLHV@��SROLF\PDNHUV��DQG�DGYRFDWHV �́
WKDW�KHOSV�EHQFKPDUN�SODQ�TXDOLW\�QDWLRQDOO\�����

�
���3XE��/��1R�������������6WDW���������������FRGLILHG�DW����8�6�&���������±����D����
���--'3$�������������D��E��������FRGLILHG�DW����8�6�&�������������������
���See id�� ������D���FRGLILHG�DW����8�6�&�� ���������OLVWLQJ�WKH�HYDOXDWLRQ��WHFKQLFDO� DVVLVWDQFH��
WUDLQLQJ�� FHQWUDOL]HG� UHVHDUFK�DQG�GDWD�GLVVHPLQDWLRQ��VWDQGDUGV�JHQHUDWLQJ��IXQGLQJ��DQG�RWKHU�
SXUSRVHV�RI�WKH�$FW���
���Id.��see -XYHQLOH�-XVWLFH�5HIRUP�$FW�RI����������������8�6�&�����������XSGDWLQJ�WKH�SXUSRVHV�
RI�WKH�--'3$��� �
���--'3$�������������D��I���FRGLILHG�DW����8�6�&���������� �
���Id.�������D���FRGLILHG�DW����8�6�&�����������
����Id���������D�����±������FRGLILHG�DW����8�6�&�������������������
����See�-RKQVRQ��Disparity Rules��supra�QRWH�����DW����±����GHVFULELQJ�WKH������WKURXJK������
--'3$�DPHQGPHQWV���
����See�id��DW������
����See id���
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6LQFH�������WKH�$QQLH�(��&DVH\�)RXQGDWLRQ¶V�-XYHQLOH�'HWHQWLRQ�
$OWHUQDWLYHV� ,QLWLDWLYH� �-'$,�� KDV� VXSSRUWHG� WKH� '0&� UHJLPH� DQG�
IDFLOLWDWHG�FURVV�DJHQF\� EHQFKPDUNLQJ� E\� FRQQHFWLQJ�IHGHUDOO\�IXQGHG�
MXYHQLOH�MXVWLFH�DJHQFLHV�LQ�D�QDWLRQZLGH�OHDUQLQJ�QHWZRUN�IRU�GHYHORSLQJ�
DQG�VSUHDGLQJ�HIIHFWLYH�GLVSDULW\�UHGXFWLRQ�SUDFWLFHV������7KURXJK�³SHHU�WR�
SHHU� OHDUQLQJ�´� QHWZRUNHG�MXULVGLFWLRQV�VKDUH�UHVRXUFHV��UHFHLYH� H[SHUW�
DGYLFH�DQG�GDWD��DQG�WDNH�JXLGDQFH�IURP�ILYH�³QHWZRUN�OHDUQLQJ�ODEV´²IRXU�
FLWLHV�DQG�RQH�VWDWH²WKDW�WKH�)RXQGDWLRQ�IXQGV�WR�GLVVHPLQDWH�ILQGLQJV�WR�
RWKHU�MXULVGLFWLRQV�����

([SHULPHQWDWLRQ�PDQGDWHG�DQG�VXSSRUWHG�E\�--'3$�KDV�JHQHUDWHG�
PDQ\�HIIHFWLYH�GLVSDULW\�UHGXFWLRQ�SUDFWLFHV������ 7KHVH�LQFOXGH�VPDOO�EXW�
HIIHFWLYH�FKDQJHV��VXFK�DV�WHOHSKRQLF�UHPLQGHUV�RI�FRXUW�KHDULQJV�DQG�LQ�
FRPPXQLW\�UHSRUWLQJ�FHQWHUV�WR�DYRLG�GHWHQWLRQ�RUGHUV�EDVHG�RQ�MXYHQLOHV¶�
IDLOXUH�WR�DSSHDU�LQ�FRXUW�RU�WR�DWWHQG�PHHWLQJV�ZLWK�SUREDWLRQ�RIILFHUV������

�
����See�$QQLH�(��&DVH\�)RXQG���What We Do��-89(1,/(�'(7(17,21�$/7(51$7,9(6�,1,7,$7,9(�
�-'$,���KWWSV���ZZZ�DHFI�RUJ�ZRUN�MXYHQLOH�MXVWLFH�MGDL��>KWWSV���SHUPD�FF�5;$��*0(%@���-'$,�
JUHZ�RXW�RI�D������IRXQGDWLRQ�JUDQW�VXSSRUWLQJ�LQWHUDJHQF\�FROODERUDWLRQ�LQ�)ORULGD¶V�%URZDUG�
&RXQW\� WR� GHYHORS� PRUH� REMHFWLYH� VFUHHQLQJ� SURFHGXUHV� IRU� GHWHQWLRQ� GHFLVLRQV��GHWHQ WLRQ�
DOWHUQDWLYHV��DQG�IDVWHU�FDVH�SURFHVVLQJ��HQDEOLQJ�WKH�FRXQW\�WR�UHGXFH�LWV�GHWHQWLRQ�SRSXODWLRQ�E\�
���SHUFHQW�DQG�VDYH����PLOOLRQ�ZLWKRXW�DQ\�VDFULILFH�LQ�SXEOLF�VDIHW\��� -'$,�IROORZHG�LQ�������
ZLWK���LQLWLDO� VLWHV�WKDW�KDYH�QRZ�JURZQ� WR�����LQ����VWDWHV�DQG�WKH�'LVWULFW�RI�&ROXPELD�  See�
$QQLH� (�� &DVH\� )RXQG���History�� -89(1,/(�'(7(17,21� $/7(51$7,9(6� ,1,7,$7,9(� �-'$,���
KWWSV���ZZZ�DHFI�RUJ�ZRUN�MXYHQLOH�MXVWLFH�MGDL�� >KWWSV���SHUPD�FF�5;$��*0(%@�� see also 
$11,(� (�� &$6(<� )281'��� 12� 3/$&(� )25� .,'6�� 7+(� &$6(� )25� 5('8&,1*� -89(1,/(�
,1&$5&(5$7,21�� DW� �±���2FW�� ����������KWWSV���ZZZ�DHFI�RUJ�UHVRXUFHV�QR�SODFH�IRU�NLGV�IXOO�
UHSRUW�>KWWSV���SHUPD�FF��&�4�'''7@��GHVFULELQJ�-'$,¶V�GHYHORSPHQW���
����See $QQLH�(��&DVH\�)RXQG���What We Do��supra QRWH������$QQLH�(��&DVH\�)RXQG���History��
supra�QRWH������
��� See� -867,&(�	� 35(9(17,21�5(6�� &75��� -89(1,/(�'(7(17,21� $/7(51$7,9(6� ,1,7,$7,9(�
6&$/(�83�� 678'<� 2)� )285� 67$7(6�� DW� �±�� �)HE�� ���� �������
KWWSV���ZZZ�DHFI�RUJ�P�UHVRXUFHGRF�ZHVWHG�MGDLVFDOHXS������SGI� >KWWSV���SHUPD�FF�4(�$�
:5�<@� �RXWOLQLQJ�VXFFHVVIXO�SUDFWLFHV�DQG�RXWFRPHV�LQ�IRXU�-'$,�VWDWHV����See generally�1$7¶/�
&2//$%25$7,21� )25� <287+�� %(<21'� %$56� ��������
KWWSV���ZZZ�DHFI�RUJ�P�UHVRXUFHGRF�1&)<�%H\RQG%DUV������SGI� >KWWSV���SHUPD�FF�.<5��
9��<@� �GHVFULELQJ�WKH�³FRQWLQXXP�RI�FDUH´�PRGHO�DQG�RXWOLQLQJ�KRZ�LW� FDQ�EH� LPSOHPHQWHG���
'$1,(//(�/,32:�(7�$/���/($',1*�:,7+�5$&(�72�5(,0$*,1(�<287+�-867,&(��-'$,¶6� '((3�
(1'� ,1,7,$7,9(�� DW� ��� �������� KWWSV���ZZZ�DHFI�RUJ�P�UHVRXUFHGRF�DHFI�
OHDGLQJZLWKUDFHWRUHLPDJLQH������SGI�>KWWSV���SHUPD�FF�8'�)�)+3=@��RXWOLQLQJ�³WKUHH�SULPDU\�
VWUDWHJLHV�WR�PRYH�WRZDUG�WKH�JRDO�RI�VDIHO\�DQG�VLJQLILFDQWO\�UHGXFLQJ�RXW�RI�KRPH�SODFHPHQWV�
DQG� LPSURYLQJ� \RXWK� ZHOO�EHLQJ�� HVSHFLDOO\� IRU� \RXWK� RI� FRORU�� ����UDFH�FRQVFLRXV� V\VWHP�
PDSSLQJ�� ����FRPSUHKHQVLYH�DQG� GLVDJJUHJDWHG� GDWD� WUDFNLQJ� DQG� DQDO\VLV� DQG� �� ��WDUJHWHG�
UHIRUPV�WR�FKDQJH�SROLF\��SUDFWLFH��SURJUDPV�DQG�SDUWQHUVKLSV´����
���� See -,//�:2/)621�	� -2+1�+8%1(5� &2$/�� )25� -89�� -867��� 81/2&.,1*�7+(� )8785(��
'(7(17,21� 5()250� ,1� 7+(� -89(1,/(� -867,&(� 6<67(0� �3DXO� /DZUHQFH� HW� DO�� HG��� �������
KWWSV���ZZZ�SULVRQSROLF\�RUJ�VFDQV�XQORFNLQJWKHIXWXUH�SGI� >KWWSV���SHUPD�FF��-9*�&$8/@�
�H[SODLQLQJ�WKDW� LQ�&RRN�&RXQW\��,OOLQRLV��D� ³>D@�VLPSOH�DXWRPDWLF�QRWLILFDWLRQ�V\VWHP�WKDW�XVHV�
ZULWWHQ�DQG�WHOHSKRQH�UHPLQGHUV�RI�FRXUW�DSSHDUDQFHV�������KHOSHG�UHGXFH�IDLOXUH �WR�DSSHDU�UDWHV�
�
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7KH\�DOVR�LQFOXGH�WKH�UHSODFHPHQW�RI�UDFLDOO\�ELDVHG�VWDQGDUGV�IRU�DVVHVVLQJ�
IOLJKW�DQG�UH�RIIHQVH�ULVNV��IRU�H[DPSOH��WKH�PLQRU�³LV�D�GDQJHU�WR�RWKHUV�́ ����
³KDV�JDQJ�DVVRFLDWLRQV�´����H[KLELWV�³QHJDWLYH�DWWLWXGLQDO�DQG�SHUVRQDOLW\�
WUDLWV�´���� RU� ODFNV� ³D� parent WR� PRQLWRU�EHKDYLRU´����RU� ³JRRG� IDPLO\�
VWUXFWXUH´�����ZLWK�HTXDOO\�HIIHFWLYH�EXW�OHVV�ORDGHG�VWDQGDUGV��IRU�H[DPSOH��
VHYHULW\�RI�WKH�RIIHQVH�����SULRU�GHOLQTXHQF\�DGMXGLFDWLRQV����RU�IDLOXUHV�WR�
DSSHDU�����RU�QR�³adult�ZLOOLQJ�WR�WDNH�UHVSRQVLELOLW\´�������&KDQJHV�RI�WKLV�
VRUW�³PD\�OHDG�RIILFLDOV�WR�VHH�WKDW�DVVXPSWLRQV�WKDW�������IRUPHUO\�GLVSRVHG�
WKHP�WR�GHWDLQ�FHUWDLQ�FDWHJRULHV�RI�FKLOGUHQ�PRUH�RIWHQ�WKDQ�RWKHUV²IRU�
H[DPSOH��WKDW�D�IDLOXUH�WR�DSSHDU�LQ�FRXUW�HYLGHQFHG�JXLOW��IOLJKW�SURQHQHVV��
RU�LUUHVSRQVLELOLW\²DUH�ZURQJ�´�����

�
IURP�DOPRVW����SHUFHQW�LQ������WR����SHUFHQW�>LQ�����@���6DEHO�	�6LPRQ��Contextualizing Regimes��
supra� QRWH����� DW�����±����GLVFXVVLQJ�HYHQLQJ�UHSRUWLQJ�FHQWHU�DQG�RWKHU�QHLJKERUKRRG �EDVHG�
VHUYLFHV���
����'$9,'�67(,1+$57��-89��'(7��$/7��,1,7,$7,9(��$11,(�(��&$6(<�)281'���-89(1,/(�
'(7(17,21�5,6.�$66(660(17� DW������������KWWSV���ZZZ�DHFI�RUJ�P�UHVRXUFHLPJ�DHFI�
MXYHQLOHGHWHQWLRQULVNDVVHVVPHQW�������SGI�>KWWSV���SHUPD�FF�'�����:.6@���
����Id��
���� 3$75,&.� 0&&$57+<� (7� $/.� 1$7¶/� ,167�� 2)� -867��� 7+(� )8785(� 2)� <287+� -867,&(�� $�
&20081,7<� %$6('� $/7(51$7,9(� 72� 7+(� <287+� -867,&(� 02'(/��DW� ��� �2FW�� �����������
KWWSV���ZZZ�DHFI�RUJ�P�UHVRXUFHGRF�1,-�7KHB)XWXUHBRIB<RXWKB-XVWLFH����������SGI�
>KWWSV���SHUPD�FF�5)�3��3�(@��see $QQLH�(��&DVH\�)RXQG���No Place for Kids��supra QRWH������DW�
��� �QRWLQJ� WKDW�� DOWKRXJK� ³>P@DQ\�\RXWK� ZLWKRXW� VHULRXV�RIIHQGLQJ�KLVWRULHV�DUH� SODFHG� LQWR�
FXVWRG\�IRU�UHSHDWHGO\�YLRODWLQJ�UXOHV�DQG�RU�EHKDYLQJ�GLVUHVSHFWIXOO\�WRZDUG�MXGJHV��SUREDWLRQ�
RIILFHUV��DQG�RWKHU�DXWKRULWLHV�´�LQVWLWXWLRQDO�QRQFRPSOLDQFH�RI�WKLV�VRUW�LV�³QRW�YHU\�SUHGLFWLYH�RI�
WKH�ULVN�RI�UHFLGLYLVP´����
����:2/)621�	�+8%1(5��supra QRWH������DW���±����HPSKDVLV�DGGHG����
����Id. DW�����
���� See 67(,1+$57�� supra� QRWH������ DW� ��� ILJ��� �HPSKDVL]LQJ�LPSRUWDQFH�RI�GHYHORSLQJ� ULVN�
DVVHVVPHQW�LQVWUXPHQWV�ZLWK�D�SRLQW�VFDOH�EDVHG�RQO\�RQ�SURYHQ�KLJK �ULVN�IDFWRUV�DVVRFLDWHG�ZLWK�
QRQ�DSSHDUDQFH�DQG�GDQJHURXV�EHKDYLRU���
����Id.�DW�����
���� See, e.g.� +HQQHSLQ� &QW\��� 0LQQ��� Risk Assessment Instrument (RAI)�� $66(660(17� ,1�
-89(1,/(� 6(59,&(6�� KWWSV���ZZZ�KHQQHSLQ�XV���PHGLD�KHQQHSLQXV�UHVLGHQWV�SXEOLF�
VDIHW\�GRFXPHQWV�UHDO�GHWHQWLRQ�UDL�SGI�>KWWSV���SHUPD�FF���;(�6��4@���
����:2/)621�	�+8%1(5��supra QRWH������DW���±����HPSKDVLV�DGGHG���DFNQRZOHGJLQJ�WKDW�SULRU�
WHUPLQRORJ\� ³ZRUNHG�DV� D� ELDV�DJDLQVW� PLQRULW\�\RXWK´�DQG� WKDW� XSGDWHG� WHUPLQRORJ\� WDNHV�
DGYDQWDJH�RI�³WKH�VWUHQJWKV�RI�H[WHQGHG�IDPLOLHV�WKDW�RIWHQ�H[LVW�LQ�PLQRULW\�FRPPXQLWLHV´����
���� /LHEPDQ�� Perpetual Evolution�� supra QRWH� ���� DW� ������ � 2QH� RI� WKH� PRVW� LPSRUWDQW�
DVVXPSWLRQV²ZLWK�VHYHUHO\�GLVSURSRUWLRQDWH�HIIHFWV�RQ�%ODFN�DQG�%URZQ�FKLOGUHQ²WKDW�-'$,�
VXSSRUWHG�H[SHULPHQWDWLRQ�KDV�GLVSURYHQ�LV�WKDW�VXEVWLWXWLQJ�QRQLQFDUFHUDWLYH�IRU�LQFDUFHUDWLYH�
UHVSRQVHV�WR�EHKDYLRUV�E\�\RXWK�WKDW�HQPHVK�WKHP�LQ�WKH�MXYHQLOH�MXVWLFH�V\VWHP�ZLOO�LQFUHDVH�UDWHV�
RI�MXYHQLOH�FULPH���See�0&&$57+<� (7�$/���Vupra QRWH������DW��±���GHVFULELQJ�PLVJXLGHG�IHDUV�RI�
SUHGDWRU�MXYHQLOHV�WKDW�WULJJHUHG�YDVW�H[SDQVLRQ�RI�MXYHQLOH�SULVRQV�DQG�LQFDUFHUDWLRQV����1XPHURXV�
GLVSDULW\�UHGXFWLRQ�H[SHULPHQWV�KDYH�GHPRQVWUDWHG�WKH�RSSRVLWH�WR�EH�WUXH���See, e.g.��0&&$57+<�
HW� DO., supra� QRWH������DW���������UHSRUWLQJ�WKDW� DV�MXYHQLOH�LQFDUFHUDWLRQ�UDWHV�GHFUHDVHG��SXEOLF�
VDIHW\�RXWFRPHV�LPSURYHG�LQ����SHUFHQW�RI� -'$,�VLWHV�� LQ�1HZ�<RUN�6WDWH�� IRU�H[DPSOH�� D����
�
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-XYHQLOH�MXVWLFH�DJHQFLHV¶�V\VWHPDWLF�H[SHULPHQWDWLRQ�ZLWK�UDFLDO�
GLVSDULW\�UHGXFWLRQ�KHOSHG�JHQHUDWH�D� EURDGHU�UHVXOW��DQ� DVWRQLVKLQJ�61 
SHUFHQW�GHFOLQH�IURP������WR������LQ�WKH�SURSRUWLRQ�RI�\RXWKV�LQ�WKH�FRXQWU\�
ZKR�ZHUH�GHWDLQHG�DV�D�UHVXOW�RI�LQWHUDFWLRQV�ZLWK�WKH�MXYHQLOH�MXVWLFH�V\VWHP�
�GURSSLQJ�IURP�����WR�����SHU���������\RXWKV�������+DG�WKH������GHWHQWLRQ�
UDWH�SHUVLVWHG���������PRUH�\RXWKV�ZRXOG�KDYH�EHHQ�GHWDLQHG�LQ�����������
'XULQJ� WKLV� SHULRG��MXYHQLOH� FULPH� DQG� UHFLGLYLVP� UDWHV� DOVR� GURSSHG�
VXEVWDQWLDOO\�����HQWDLOLQJ�RYHUDOO�D�YDVW�ZHOIDUH�JDLQ�IRU�\RXWK�DQG�VRFLHW\�
DW�ODUJH���

:KDW�DERXW�WKH�SURJUDP¶V�HTXLW\�HIIHFWV"��,Q�������%ODFN�\RXWKV�
DFFRXQWHG�IRU����SHUFHQW�RI�DOO�MXYHQLOH�GHWDLQHHV��LQ�������WKH\�ZHUH����
SHUFHQW��� 7KH�FRPSDUDEOH�QXPEHUV�DUH����DQG����SHUFHQW�IRU�+LVSDQLF�
\RXWKV�EXW����DQG����SHUFHQW�IRU�:KLWH�\RXWKV���)URP�WKLV�SHUVSHFWLYH��WKHUH�
ZDV�QR�HTXLW\�JDLQ��DV�FULWLFV�RQ�ERWK�WKH�OHIW�DQG�ULJKW�KDYH�QRWHG������%XW�

�
SHUFHQW�UHGXFWLRQ�LQ�WKH�QXPEHU�RI�\RXWK�LQ�VWDWH�VHFXUHG�IDFLOLWLHV�FRLQFLGHG�ZLWK�D����SHUFHQW�
UHGXFWLRQ�LQ�DUUHVWV�IRU�MXYHQLOH�RIIHQVHV��DQG�LQ�&DOLIRUQLD��UDWHV�RI�\RXWK�DUUHVW�DQG�SURSHUW\�DQG�
YLROHQW�FULPH�GURSSHG�VLJQLILFDQWO\�DW�WKH�VDPH�WLPH�DV�WKH�VWDWH�PDGH�³GUDVWLF>@´�UHGXFWLRQV��LQ�
WKH�VWDWH¶V�LQFDUFHUDWHG�\RXWK�SRSXODWLRQ��IURP�RYHU��������WR�IHZHU�WKDQ�������� �
����'DWD� LQ�WKLV�DQG�WKH�QH[W�SDUDJUDSK��GLVSOD\HG�LQ�IXOO�LQ�7DEOH���LQ�WKH�$SSHQGL[��DUH�GUDZQ�
IURP� $QQLH� (�� &DVH\� )RXQG��� Youth Residing in Juvenile Detention �� Correctional and/or 
Residential Facilities by Race and Hispanic Origin in the United States�� .,'6�&2817�'$7$�
&(17(5� >KHUHLQDIWHU� Youth Residing in Juvenile Detention@��
KWWSV���GDWDFHQWHU�NLGVFRXQW�RUJ�GDWD�WDEOHV������\RXWK�UHVLGLQJ�LQ�MXYHQLOH�GHWHQWLRQ�
FRUUHFWLRQDO�DQG�RU�UHVLGHQWLDO�IDFLOLWLHV�E\�UDFH�DQG�KLVSDQLF�
RULJLQ�GHWDLOHG���DQ\�IDOVH����������������������������������������������������������������
������������������>KWWSV���SHUPD�FF�4�=���-5=@��$11,(�(��&$6(<�)281'�� 5('8&,1*�<287+�
,1&$5&(5$7,21�,1�7+(�81,7('�67$7(6 ��������KWWSV���\RXWKWRGD\�RUJ���������NLGV�FRXQW�GDWD�
VQDSVKRW�\RXWK�LQFDUFHUDWLRQ�LQ�WKH�XQLWHG�VWDWHV�>KWWSV���SHUPD�FF�(����3<�.@��see also�$&7���
-89��-867�� :25.,1*� *53��� 7+(�-89(1,/(�-867,&(� $1'�'(/,148(1&<�35(9(17,21�$&7�� $�
)$&7� %22.�� DW� ��� ��±��� ��������
KWWS���ZZZ�FDPSDLJQIRU\RXWKMXVWLFH�RUJ�'RZQORDGV�5HVRXUFHV�MMGSDIDFWERRN�SGI�
>KWWS���SHUPD�FF�%:�0�.�.(@� �GLVFXVVLQJ�WKH�--'3$¶V� UROH� LQ� UHGXFLQJ�\RXWK�LQFDUFHUDWLRQ����
,OOXVWUDWLQJ�FKDQJHV� LQ� MXYHQLOH� LQFDUFHUDWLRQ� UDWHV�DQG� WKH�SRVVLEOH�HIIHFW�RI� --'3$� DUH�� H�J���
(/($125�+,1721�+2<77� (7�$/���$11,(�(��&$6(<�)281'���5('8&,1*�5$&,$/�',63$5,7,(6� ,1�
-89(1,/(� '(7(17,21�� DW� ���� ��� ��������
KWWS���ZZZ�MXVWLFHSROLF\�RUJ�XSORDGV�MXVWLFHSROLF\�GRFXPHQWV�UHGXFLQJBUDFH�SGI�
>KWWSV���SHUPD�FF�:=%���4:0@��5,&+$5'� $��0(1'(/��$11,(� (��&$6(<� )281'���-89(1,/(�
'(7(17,21� $/7(51$7,9(6� ,1,7,$7,9(� 352*5(66� 5(3257� ������ DW� ��±���� ���
>KWWS���SHUPD�FF��61:�47��@� �DWWULEXWLQJ� GHFOLQHV� LQ� MXYHQLOH� LQFDUFHUDWLRQ� LQ� SDUW� WR� WKH�
IRXQGDWLRQ¶V�SDUWQHUVKLS�ZLWK�WKH�IHGHUDO�JRYHUQPHQW�WR�SURPRWH�H[SHULPHQWDWLRQ�ZLWK�GHWHQWLRQ�
UHGXFWLRQ�DFWLYLW\���
����See�Youth Residing in Juvenile Detention ��supra�QRWH������
����See 0&&$57+<�(7�$/���supra�QRWH������DW��������³1LQHW\�SHUFHQW�RI�-'$,�VLWHV�UHSRUWHG�GDWD�
VKRZLQJ�LPSURYHG�SXEOLF�VDIHW\�RXWFRPHV�YHUVXV�SUH�-'$,�´���
����See, e.g.��(OL�+DJHU��This Agency Tried to Fix the Race Gap in Juvenile Justice. Then Came 
Trump�� 7+(� 0$56+$//� 352-(&7� �6HSW�� ���� ������ ������ 30���
KWWSV���ZZZ�WKHPDUVKDOOSURMHFW�RUJ������������WKLV �DJHQF\�WULHG�WR�IL[�WKH�UDFH�JDS�LQ�
�
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ZKHQ�UHVSHFWLYH�GHFOLQHV�LQ�WKH�GHWHQWLRQ�UDWH�IRU�HDFK�UDFLDO�FDWHJRU\�RI�
\RXWKV�DUH�considered��WKH�FDVH�IRU�SRVLWLYH�HTXLW\�HIIHFWV�LV�VWURQJHU���)RU�
%ODFN�\RXWK��WKH�GHWHQWLRQ�UDWH�GHFOLQHG�E\����SHUFHQW��IRU�+LVSDQLFV�E\����
SHUFHQW��DQG�IRU�$VLDQV�E\����SHUFHQW��FRPSDUHG�WR����SHUFHQW�IRU�:KLWHV���
0RVW�LPSRUWDQWO\��GXH�WR�WKH�YDVW�RYHUUHSUHVHQWDWLRQ�RI�FKLOGUHQ�RI�FRORU�LQ�
WKH�MXYHQLOH�MXVWLFH�V\VWHP��WKH��������\RXWKV�ZKR�ZRXOG�KDYH�EHHQ�LQ�
FXVWRG\�LQ� �����KDG������GHWHQWLRQ�UDWHV� SHUVLVWHG�ZRXOG�OLNHO\� KDYH�
FRQVLVWHG�RI�PDQ\�PRUH�\RXWK�RI�FRORU�WKDQ�:KLWH�\RXWK���)URP�WKLV�ODWWHU�
SHUVSHFWLYH��WKH�EHQHILFLDULHV�RI�WKH�UHIRUP�DUH�GLVSURSRUWLRQDWHO\�%ODFN��
+LVSDQLF��DQG�RWKHU�\RXWKV�RI�FRORU��DQG�WKH�UHIRUP�LV�D�UDUH�SXEOLF�LQLWLDWLYH�
ZLWK� EHQHILFLDULHV�ZKR� DUH� GLVSURSRUWLRQDWHO\�PHPEHUV�RI� FKURQLFDOO\�
GLVIDYRUHG�JURXSV������

(TXDOO\�VLJQLILFDQW�DUH�WKH�HTXLW\�GLYLGHQGV�WKDW�PD\�EH�SDLG�LQ�WKH�
IXWXUH�E\�VHQVLWL]DWLRQ�RI�DGXOWV�UXQQLQJ�WKH�V\VWHP�WR�WKHLU�XQFRQVFLRXV�
ELDVHV������,QGHHG��OHVVRQV�OHDUQHG�DQG�GLVSRVLWLRQV�FKDQJHG�WKURXJK�WKHVH�
HIIRUWV�GHPRQVWUDWH�WKH�ZRUNDELOLW\�RI�UDGLFDOO\�GHFDUFHUDWLYH�SURSRVDOV�IRU�
MXYHQLOH�RIIHQGHUV�����DQG�OLNHO\�GHVHUYH� VRPH�RI�WKH�FUHGLW�IRU�MXYHQLOH�

�
MXYHQLOH�MXVWLFH�WKHQ�FDPH�WUXPS� >KWWSV���SHUPD�FF��4.*�:=�:@� �GLVFXVVLQJ� WKH� 7UXPS�
$GPLQLVWUDWLRQ¶V�MXVWLILFDWLRQ�IRU�UHGXFLQJ�RYHUVLJKW�RI�VWDWH�GLVSDULW\ �UHGXFWLRQ�HIIRUWV��LQFOXGLQJ�
SURJUDP¶V�KDYLQJ�³IDOOHQ�VKRUW´�LQ�GLPLQLVKLQJ�GLVSDULWLHV���(OL]DEHWK�1��-RQHV��Disproportionate 
Representation of Minority Youth in the Juvenile Justice System: A Lack of Clarity and Too Much 
Disparity among States “Addressing” the Issue�� ���8�&�� '$9,6�-�� -89�� /��	�32/¶<����������
������� �FODLPLQJ� --'3$¶V� GLVSDULW\�UHGXFWLRQ� HIIRUWV� KDYH� ³>QRW@� SURGXFHG� UHVXOWV� RI�
FRQVHTXHQFH´���&200��21�$66(66,1*�-89��-867��5()250� (7�$/���1$7¶/�5(6($5&+�&281&,/,
5()250,1*�-89(1,/(�-867,&(��$�'(9(/230(17$/�$3352$&+� DW�����5LFKDUG�-��%RQQLH�HW�DO��
HGV��� ������� KWWS���ZZZ�QDS�HGX�GRZQORDG�SKS"UHFRUGBLG �������� 6$5$+� (�� 5('),(/'� 	�
-$621� 3�� 1$1&(�� 35(/,0,1$5<� 5(3257� 2)� 7+(� $%$� 6&+22/�72�35,621� 3,3(/,1(� 7$6.�
)25&(�� DW� ��� �)HE�� �������
KWWSV���ZZZ�DPHULFDQEDU�RUJ�FRQWHQW�GDP�DED�SXEOLFDWLRQV�FULPLQDOMXVWLFH�VFKRROBWRBSULVRQBSL
SHOLQHBUHSRUW�SGI� >KWWSV���SHUPD�FF���+0��'6�@� �FDOOLQJ� --'3$¶V� GLVSDULW\�UHGXFWLRQ� UHVXOWV�
³LQDGHTXDWH´����Cf��6DEHO�	�6LPRQ��Contextualizing Regimes�� supra QRWH�����DW�������UHSRUWLQJ�
WKDW�-'$,�JHQHUDWHG�³QR�DJJUHJDWH� UHGXFWLRQ�LQ�WKH�GLVSDULWLHV´�EXW�³VRPH�QRWDEOH�ORFDO�VXFFHVVHV´�
DV� LQ� 6DQWD� &UX]�� &DOLIRUQLD� ZKHUH� ³DJJUHJDWH� GHWHQWLRQ� DQG� UDFLDO� GLVSDULWLHV� GURSSHG�
VLJQLILFDQWO\´����
����7KLV�GLVWULEXWLRQ�RI�--'3$¶V�ZHOIDUH�HIIHFWV�RQ�%ODFN�DQG�/DWLQ[�\RXWK��FRPSDUHG�WR�:KLWH�
\RXWK��DULVHV�RQO\�EHFDXVH�RI�KRUUHQGRXV�UDFLDO�GLVSDULWLHV�LQ�KLVWRULFDO�%ODFN�DQG�/DWLQ[�FRPSDUHG�
WR�:KLWH�\RXWK�GHWHQWLRQ�UDWHV���(YHQ�VR��ZH�FRXQW�WKLV�DV�D�SRVLWLYH�HTXLW\�HIIHFW��HVSHFLDOO\�JLYHQ�
WKDW�WKH�SURJUHVV�DFKLHYHG�QRZ�SRLQWV�WKH�ZD\� WR�D�UHIRUP²decarceration�RI�\RXWK�JHQHUDOO\²
WKDW�ZRXOG�HQG�GLVSDULWLHV�HQWLUHO\��DOEHLW� VWLOO�YLD�D� ³XQLYHUVDOLVW�´�QRW� VLQJOH� �UDFLDO��SXUSRVH��
SROLF\���See�infra�QRWHV����±����DQG�DFFRPSDQ\LQJ�WH[W��GLVFXVVLQJ�GHFDUFHUDWLRQ�SURSRVDO���see 
also supra�QRWH�����GLVFXVVLQJ�³XQLYHUVDO´�UHIRUPV���
����See supra�QRWH����DQG�DFFRPSDQ\LQJ�WH[W��
����See, e.g.��(OL]DEHWK�$WXLOHUD��Juvenile Justice Overhaul: How the Governor’s Plan Shifts Care 
of Serious Offenders to Counties�� &$/0$77(56� �2FW�� ���� �������
KWWSV���FDOPDWWHUV�RUJ�MXVWLFH���������MXVWLFH�QHZVRP�MXYHQLOH�RIIHQGHUV�FRXQWLHV�
>KWWSV���SHUPD�FF�)�1%�.+<�@��-HUHP\�/RXGHQEDFN��In Surprise Move, Newsom Calls for an 
�



����@� MINE THE GAP� ���

MXVWLFH�DJHQFLHV¶�DELOLW\�WR�DFKLHYH�GUDPDWLF�GHFUHDVHV�LQ�MXYHQLOH�GHWHQWLRQ�
HDUO\�LQ�WKH�&29,'����FULVLV������

(YHQ�ZLWKRXW�IDFWRULQJ�LQ�WKH�EHQHILWV�WR�:KLWH�\RXWK�DQG�VRFLHW\�
DW�ODUJH��WKH�FRPELQHG�HTXLW\�DQG�DVVRFLDWHG�ZHOIDUH�JDLQV�IRU�FRPPXQLWLHV�
RI�FRORU�IURP�--'3$¶V�DQG�-'$,¶V�FRQWULEXWLRQV�WR�WKH����\HDU�GHFOLQH�LQ�
GHWHQWLRQV� RI� PDLQO\� %ODFN� DQG� /DWLQ[� \RXWK� DUH� D� QHW� SRVLWLYH�� LI�
LQFRPSOHWH�� LQFUHDVH� LQ� UDFLDO� MXVWLFH�� � )URP� DQ� HTXLW\� DQG� ZHOIDUH�
SHUVSHFWLYH�� WKH� RQJRLQJ� GXW\� WR� H[SHULPHQW�ZLWK� GLVSDULW\�UHGXFWLRQ�
VWUDWHJLHV� LV� ZRUWK�FRQWLQXLQJ��DOEHLW�ZLWK� DGGHG�SUHVVXUH�WR� GLPLQLVK�
UHPDLQLQJ�UDFLDO�GLVSDULWLHV²H[DFWO\�DV�&RQJUHVV�KDV�DSSOLHG�WKURXJK�LWV�
�����UHYLVLRQV�WR�WKH�--'3$������

&.3257)2/,2 6&+22/�5()2506��

$QRWKHU�H[DPSOH�DUH�JDLQV�LQ�VWXGHQW�DFKLHYHPHQW�IROORZLQJ�ELJ�
FLW\�³SRUWIROLR �́UHIRUPV�SURPSWHG�LQ�SDUW�E\�H[SHULPHQWDWLRQ�UHTXLUHPHQWV�
LQ�WKH�1R�&KLOG�/HIW�%HKLQG�$FW�RI����������� $PRQJ�RWKHUV��WKH�VFKRRO�
GLVWULFWV� LQ� %DOWLPRUH�� %RVWRQ�� &DPGHQ�� &KLFDJR�� 'HQYHU�� +RXVWRQ��
,QGLDQDSROLV��/RV�$QJHOHV��0HPSKLV��1HZ�+DYHQ��1HZ�2UOHDQV��1HZ�
<RUN��1HZDUN��2DNODQG��DQG�:DVKLQJWRQ��'�&��HQJDJHG�LQ�WKHVH�UHIRUPV������

�
End to California’s Youth Prison System�� 7+(� ,035,17� �0D\� ���� ������ ������ 30���
KWWSV���FKURQLFOHRIVRFLDOFKDQJH�RUJ�MXVWLFH�MXYHQLOH�MXVWLFH���LQ�VXUSULVH�PRYH�QHZVRP�FDOOV�
IRU�DQ�HQG�WR�FDOLIRUQLDV�\RXWK�SULVRQ�V\VWHP�������>KWWSV���SHUPD�FF�$��&����(@��
���� See At the Onset of the COVID-19 Pandemic, Dramatic and Rapid Reductions in Youth 
Detention��$11,(�(��&$6(<�)281'� �$SU�������������KWWSV���ZZZ�DHFI�RUJ�EORJ�DW�RQVHW�RI�WKH�
FRYLG����SDQGHPLF�GUDPDWLF�DQG�UDSLG�UHGXFWLRQV�LQ�\RXWK�GH�>KWWSV���SHUPD�FF�'.;��+/.*@�
�HVWLPDWLQJ� WKDW�� DW� WKH� VWDUW� RI� WKH� &29,'� ��� SDQGHPLF��QDWLRQDO� MXYHQLOH� MXVWLFH�DJHQFLHV��
GLPLQLVKHG�GHWHQWLRQ�UDWHV�E\����SHUFHQW�LQ�D�VLQJOH�PRQWK���
����See Five Things to Know about the New Juvenile Justice Act��$11,(�(��&$6(�)281'���)HE�����
������� KWWSV���ZZZ�DHFI�RUJ�EORJ�ILYH�WKLQJV�WR�NQRZ�DERXW�WKH�QHZ�MXYHQLOH�MXVWLFH�DFW�
>KWWSV���SHUPD�FF����0�*:.;@��VXPPDUL]LQJ�WKH� -XYHQLOH� -XVWLFH� 5HIRUP�$FW�RI�������3XE��
/DZ� 1R�� �������������6WDW�� ������ WKDW� DPHQGHG� WKH� --'3$� WR� UHTXLUH� IXQGHG�DJHQFLHV� WR�
H[SHULPHQW�ZLWK� V\VWHPV�LPSURYHPHQW� VWUDWHJLHV� WR� UHGXFH�GLVSDULWLHV�� ³VXFK�DV� HVWDEOLVKLQJ�
FRRUGLQDWLQJ�ERGLHV�WR�DGYLVH�VWDWHV��XVLQJ�GDWD�WR�LGHQWLI\�ELDV�LQ�GHFLVLRQ�PDNLQJ��DQG�FUHDWLQJ�
DQG�LPSOHPHQWLQJ�D�ZRUN�SODQ�ZLWK�PHDVXUDEOH�REMHFWLYHV�WR�DGGUHVV �WKH�QHHGV�LGHQWLILHG�E\�WKH�
GDWD´���
����1R�&KLOG�/HIW�%HKLQG�$FW�RI�������3XE��/��1R������������������6WDW���������������UHTXLULQJ�
VWDWHV�DQG�VFKRRO�GLVWULFWV�WR�WUDFN�UDFLDO�JDSV�LQ�HGXFDWLRQDO�RXWFRPHV�DQG�GHYHORS�LPSURYHPHQW�
SODQV�WR�GLPLQLVK�WKHP���
����-DPHV�6��/LHEPDQ��(OL]DEHWK�&UXLNVKDQN�	�&KULVWLQD�0D , Governance of Steel and Kryptonite 
Politics in Contemporary Public Education Reform�� ���)/$�� /�� 5(9����������±�������±����
��������3$8/�+,//�(7�$/���&53(�� 3257)2/,2�6&+22/�',675,&76� )25�%,*�&,7,(6�� $1�,17(5,0�
5(3257� �8QLY��RI�:DVK�� 2FW���������3$8/�+,//�	�&+5,67,1(� &$03%(//�� &53(�� *52:,1*�
180%(5�2)�',675,&76� 6((.�%2/'�&+$1*(�:,7+�3257)2/,2�675$7(*<��DW����8QLY��RI�:DVK��
-XQH��������³1HZ�<RUN�&LW\�KDV�EHFRPH�DQ�LQFXEDWRU�IRU�SRUWIROLR�GLVWULFW�OHDGHUVKLS��7RGD\�1HZ�
�
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,Q�PDQ\�FDVHV��FKDQJH�EHJDQ�ZLWK�OHJLVODWLRQ�JLYLQJ�PD\RUV�JUHDWHU�FRQWURO�
RYHU� GLVWULFWV� SUHYLRXVO\�JRYHUQHG�GLIIXVHO\�E\� HOHFWHG�VFKRRO�ERDUGV��
FHQWUDO�EXUHDXFUDWV��FRPPXQLW\�ERDUGV��DUHD�VXSHUYLVRUV��DQG�FROOHFWLYH�
EDUJDLQLQJ� DJUHHPHQWV����� � 2WKHU� FRPPRQ� IHDWXUHV� LQFOXGHG� ULJRURXV�
OHDUQLQJ�VWDQGDUGV��JUHDWHU�DXWRQRP\�IRU�VFKRROV�LQ�GHFLGLQJ�KRZ�WR�PHHW�
VWDQGDUGV��PRUH� DFFRXQWDELOLW\�IRU�ZKHWKHU�WKH\� GLG�� FORVXUH�RI� poor�
SHUIRUPLQJ�VFKRROV�DQG�LQWHQWLRQDO�³SRUWIROLRV´�RI�QHZ�VFKRROV��HGXFDWRU�
HYDOXDWLRQ�WLHG�WR�VWXGHQW�RXWFRPHV��DQG�ULFK�GDWD�DQG�WRROV�IRU�GLDJQRVLQJ�
VWXGHQW�QHHGV�DQG�GHYHORSLQJ�VWUDWHJLHV�WR�PHHW�WKHP�����

7KH�OHDGLQJ�HGJH�UHIRUPV�LQ�1HZ�<RUN�&LW\��WKH�³&LW\´��DUH�WKH�
PRVW�ZLGHO\�VWXGLHG������6WDUWLQJ�LQ�ODWH�������DIWHU�WKH�VWDWH�OHJLVODWXUH�JDYH�
WKH�FLW\¶V�PD\RU�IXOO�FRQWURO�RI�WKH�&LW\�VFKRRO�GLVWULFW�����QHZO\�HOHFWHG�
0D\RU�0LFKDHO�%ORRPEHUJ�DQG�KLV�'HSDUWPHQW�RI�(GXFDWLRQ�&KDQFHOORU�
-RHO�.OHLQ�LPSOHPHQWHG�VHYHUDO�NH\�FKDQJHV���)LUVW��WKH\�JDYH�SULQFLSDOV�
FRQWURO�RYHU�KLULQJ��EXGJHW��FODVV�VFKHGXOHV��FXUULFXOXP��DQG�SURIHVVLRQDO�
GHYHORSPHQW��ZKLOH�KROGLQJ�WKHP�DFFRXQWDEOH�IRU�XVLQJ�WKDW�IOH[LELOLW\�WR�
ILQG�ZD\V�WR�LQFUHDVH�WKHLU�VWXGHQWV¶��SDUWLFXODUO\�ORZ�SHUIRUPLQJ�VWXGHQWV¶��
OHDUQLQJ�JDLQV�WR�OHYHOV�HTXDO�WR�RU�EHWWHU�WKDQ�WKH�KLJKHVW�OHYHOV�DFKLHYHG�DW�
RWKHU� VFKRROV�ZLWK� VLPLODU� SRSXODWLRQV����� � 6HFRQG��WKH\� XVHG� VWXGHQW�

�
2UOHDQV��1HZDUN��&KLFDJR��DQG�%DOWLPRUH�DUH�DOO�OHG�E\�SHRSOH�PHQWRUHG�E\�IRUPHU�1<&�6FKRROV�
&KDQFHOORU�-RHO�.OHLQ�´����
����See /LHEPDQ��&UXLNVKDQN�	�0D��supra�QRWH������DW����±����FLWLQJ�VRXUFHV����
����See id.�DW����±����FLWLQJ�VRXUFHV��
����)RU�FRPSUHKHQVLYH�UHYLHZV�RI�1HZ�<RUN�&LW\¶V� VFKRRO�UHIRUPV , VHH�$//��)25�(;&(//(17�
('8&�, 1(:� <25.� &,7<¶6� 675$7(*<� )25� ,03529,1*� +,*+� 6&+22/6� �-DQ�� ���� �������
KWWSV���DOO�HG�RUJ�UHSRUWV�IDFWVKHHWV�QHZ�\RUN�FLW\V�VWUDWHJ\�IRU�LPSURYLQJ�KLJK�VFKRROV�DQ�
RYHUYLHZ�>KWWSV���SHUPD�FF��*;��3��<@��('8&$7,21�5()250�,1�1(:�<25.�&,7<��$0%,7,286�
&+$1*(�,1� 7+(� 1$7,21¶6�0267� &203/(;� 6&+22/�6<67(0� �-HQQLIHU�$�� 2¶'D\�HW� DO�� HGV���
�������%(7+�)(57,*��:+<�&$1¶7�8�7($&+�0(���5($'"�7+5((�678'(176�$1'�$�0$<25�387�
285� 6&+22/6� 72� 7+(� 7(67� ��������0,&+$(/�)8//$1�	�$/$1� %2</(�� %,*�&,7<� 6&+22/�
5()2506�� /(66216�)520�1(:�<25.��7252172��$1'�/21'21� DW���±�����������3DXO�7��+LOO��
Bloomberg’s Education Plan Is Working: Don’t Ditch It, 7+(�$7/$17,&�� 2FW�� ���� ������
KWWSV���ZZZ�WKHDWODQWLF�FRP�HGXFDWLRQ�DUFKLYH���������EORRPEHUJV �HGXFDWLRQ�SODQ�LV�ZRUNLQJ�
GRQW�GLWFK�LW�������� >KWWSV���SHUPD�FF�47�(�/��&@�� 0$85((1� .(//(+(5, &75�� )25� $0��
352*5(66��1(:�<25.�&,7<¶6�&+,/'5(1�),567��/(66216�,1�6&+22/�5()250 �-DQ���������-2(/�
./(,1��/(66216�2)�+23(��+2:�72�),;�285�6&+22/6���������(5,&�1$'(/67(51�����/(66216�
)520�1(:�<25.�&,7<�6&+22/6����������7KH�6HQLRU�$XWKRU�SDUWLFLSDWHG�LQ�WKH�1HZ�<RUN�&LW\�
UHIRUPV�IURP������WR������DV�KHDG�RI�WKH�&LW\�(GXFDWLRQ�'HSDUWPHQW¶V�'LYLVLRQ�RI �$FFRXQWDELOLW\�
DQG�$FKLHYHPHQW�5HVRXUFHV���
��� See�-DPHV�&��0F.LQOH\��-U���State Senate Passes Bill Giving Mayor Control of Schools��1�<��
7,0(6��-XQH�����������DW�%���
����See +LOO�� supra�QRWH������QRWLQJ� UHIRUPV¶�GLPLQXWLRQ�RI�SUH�H[LVWLQJ�³FRQFHQWUDWLRQ�RI�WKH�
ORZHVW�VNLOOHG�WHDFKHUV�LQ�VFKRROV�VHUYLQJ�SRRU�DQG�GLVDGYDQWDJHG�FKLOGUHQ´�DQG�SHU�SXSLO�IXQGLQJ�
LQFUHDVH�RI�������� IRU�KLJK�SRYHUW\�VFKRROV�YHUVXV��������IRU� ORZ�SRYHUW\�VFKRROV���1�<�&��
,1'(3��%8'*(7�2))���(;$0,1,1*�),9(�<($56�2)�6&+22/�$//2&$7,216�81'(5�)$,5�678'(17�
�
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RXWFRPHV��VWXGHQW�SDUHQW�WHDFKHU�VXUYH\V��DQG�H[SHUW�³TXDOLW\�UHYLHZV �́RI�
VFKRROV�WR� ����LGHQWLI\�DQG� FORVH� FKURQLFDOO\�SRRU�SHUIRUPLQJ�VFKRROV��
����UHSODFH� WKHP� ZLWK� GLVWULFW�OHG� RU� LQGHSHQGHQW� FKDUWHU� VFKRROV�
LPSOHPHQWLQJ�LQQRYDWLYH�LQVWUXFWLRQDO�PRGHOV��DQG�����IDFLOLWDWH�IDPLO\�
FKRLFH� DPRQJ� VFKRROV����� � 7KLUG�� WKH\� LQFUHDVHG� SHU�SXSLO� IXQGLQJ��
FDOLEUDWLQJ�LW�WR�GLIIHUHQWLDO�VWXGHQW�QHHG�DQG�VKLIWLQJ�KXQGUHGV�RI�PLOOLRQV�
RI�GROODUV�IURP�WKH�FHQWUDO�EXUHDXFUDF\�WR�VFKRROV������)RXUWK��WKH\�UHFUXLWHG�
PRUH� TXDOLILHG�WHDFKHUV��SODFLQJ� WKHP� LQ� ORZHU�SHUIRUPLQJ� VFKRROV�����
UDLVLQJ�VDODULHV�VXEVWDQWLDOO\��DQG�MHWWLVRQLQJ�VHQLRULW\�UXOHV�WKDW�SUHYLRXVO\�
FRQFHQWUDWHG�OHVV�TXDOLILHG�WHDFKHUV�LQ�VFKRROV�ZLWK�PRUH�GLVDGYDQWDJHG�
VWXGHQWV�� � )LQDOO\�� WKH\� EXLOW� HGXFDWRU� FDSDFLW\� YLD� ����D� /HDGHUVKLS�
$FDGHP\�WKDW�UHFUXLWHG�WKH�V\VWHP¶V�EHVW�WHDFKHUV�WR�EH� SULQFLSDOV�DQG�
WUDLQHG�WKHP�WR�OHDG�KLJK�QHHG�VFKRROV�DQG�XVH�QHZO\�DYDLODEOH�TXDOLWDWLYH�
DQG�TXDQWLWDWLYH�GDWD�WR�LGHQWLI\� DQG�UHVSRQG�WR�HDFK�VWXGHQW¶V�OHDUQLQJ�
QHHGV��DQG�����D�FDGUH�RI�IDFLOLWDWRUV�IRU�VFKRRO�EDVHG�³LQTXLU\�WHDPV´�RI�
HGXFDWRUV� ZKR� K\SRWKHVL]HG� FDXVHV� RI� LQVWUXFWLRQDO� IDLOXUH� DQG�
LPSOHPHQWHG�VROXWLRQV�E\�FORVHO\�REVHUYLQJ�VWXGHQWV¶�UHVSRQVHV�WR�GLIIHUHQW�
PRGHV�RI�LQVWUXFWLRQ������

(DFK�DVSHFW�RI�WKH�UHIRUP�SURPRWHG�H[SHULPHQWDWLRQ���:KHWKHU�DW�
WKH�VWXGHQW��FODVVURRP��VFKRRO��RU�GLVWULFW�OHYHO��WKH�IRFXV�ZDV�RQ�QHZ�ZD\V�
WR�RYHUFRPH�GLVSDULWLHV�EHWZHHQ�HDFK�VWXGHQW¶V�SRWHQWLDO�DQG�DFWXDO�UHVXOWV��
EHWZHHQ�VWDWH�SURILFLHQF\�VWDQGDUGV�DQG�XQGHUSHUIRUPLQJ�VWXGHQWV¶�UHVXOWV��
DQG�DPRQJ�UDFLDO�DQG�RWKHU�FDWHJRULHV�RI�VWXGHQWV������%\�PXOWLSOH�RXWFRPH�

�
)81',1*�� DW� �±��� �$SU�� ������� KWWSV���ZZZ�LER�Q\F�Q\�XV�LERUHSRUWV�IVI�����SGI�
>KWWSV���SHUPD�FF��9/*�))$6@��GRFXPHQWLQJ�HTXDOL]DWLRQ�RI�SHU�FDSLWD�IXQGLQJ�GXULQJ�UHIRUPV���
-LOO�7HUUHUL�5DPRV , 3R\QWHU�,QVW���Bloomberg Claims Education Gains��32/,7,)$&7��)HE������������
KWWSV���ZZZ�SROLWLIDFW�FRP�IDFWFKHFNV������IHE����PLFKDHO�EORRPEHUJ�EORRPEHUJ�FODLPV�
HGXFDWLRQ�JDLQV�>KWWSV���SHUPD�FF�);+��*/-7@��YHULI\LQJ�0LFKDHO�%ORRPEHUJ¶V�FODLP� WR�KDYH�
UDLVHG�WHDFKHU�VDODULHV����SHUFHQW�DQG�PRUH�WKDQ�GRXEOHG�HGXFDWLRQ�VSHQGLQJ�� �
����/LHEPDQ��&UXLNVKDQN�	�0D��suprD�QRWH������DW����±�����
����6HH�1�<�&��,1'(3��%8'*(7�2))���supra�QRWH������DW��±����
����/LQGVH\�&KULVW��City Teachers Outperform Teachers in Rest of State, State Data Finds��1<��
�6HSW�� ��� ������� KWWSV���ZZZ�Q\��FRP�Q\F�DOO�ERURXJKV�DUFKLYHV������������FLW\�WHDFKHUV�
RXWSHUIRUP�WHDFKHUV�LQ�UHVW�RI�VWDWH��VWDWH�GDWD�ILQGV�1<&B������� >KWWSV���SHUPD�FF�%��&�
�;�3@��UHSRUWLQJ�VWDWH� WHDFKHU�TXDOLW\�UDWLQJV�LQ� ODVW�\HDU�RI�%ORRPEHUJ�UHIRUPV�����SHUFHQW�RI�
&LW\�WHDFKHUV�UHFHLYHG�KLJKHVW�UDQNLQJ�YHUVXV���SHUFHQW�LQ�UHVW�RI�6WDWH�����SHUFHQW�RI�&LW\�WHDFKHUV�
ZHUH�UDWHG�OHVV�WKDQ�³HIIHFWLYH´�YHUVXV����SHUFHQW�HOVHZKHUH�� �
����/LHEPDQ��&UXLNVKDQN�	�0D, supra� QRWH������DW����±����.(//(+(5��supra�QRWH������DW����
�³1HZ�<RUN�&LW\�LPSOHPHQWHG�VWUXFWXUDO�UHIRUPV�WKDW�FUHDWHG�PRUH�YDULDWLRQ�LQ�VFKRRO�DQG�V\VWHP�
VWUXFWXUH´� DQG� IRFXVHG� WHDFKHUV� RQ� ³UHILQLQJ� WKHLU� LQVWUXFWLRQDO� SUDFWLFHV� >W@KURXJK�
FROODERUDWLYH�������WHDPV�RI�WHDFKHUV�DQG�DGPLQLVWUDWRUV�FKDUJHG�ZLWK� LGHQWLI\LQJ�DQG�DGGUHVVLQJ�
SUREOHPV�RI�SUDFWLFH�´���
���� See 6WDFH\� &KLOGUHVV�HW� DO���Managing for Results at the New York City Department of 
Education, in Education Reform in New York City�� in�('8&$7,21�5()250�,1�1(:�<25.�&,7<��
�
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PHDVXUHV��DV�D�YDULHW\�RI�ULJRURXV�VWXGLHV�UHYHDOV�����WKHVH�UHIRUPV�LPSURYHG�
VWXGHQW�RXWFRPHV�LQ�1HZ�<RUN�&LW\�DQG�QDWLRQZLGH�DV�RWKHU�FLWLHV�IROORZHG�
VXLW��

�
$0%,7,286� &+$1*(�,1�7+(� 1$7,21¶6�0267� &203/(;� 6&+22/�6<67(0�� ������� �-HQQLIHU�$��
2¶'D\�HW� DO�� HGV����������TXRWLQJ�&KDQFHOORU�.OHLQ¶V�H[SODQDWLRQ�RI�UHIRUPV�DV�³VKLIW>LQJ@�WKH�
ORFXV�RI�SRZHU�IURP�FHQWUDO�RIILFH�WR�WKH�VFKRROV�´�³VKLIW>LQJ@�WKH�RUJDQL]DWLRQDO�FXOWXUH�WR�D�IRFXV�
RQ�UHVXOWV�´�DQG�³EXLOG>LQJ@�LQWR�WKH�HTXDWLRQ�VRPH�YDULDELOLW\�LQ�WHUPV�RI�SUREOHP�VROYLQJ�DW�WKH�
VFKRRO�OHYHO� DQG�OHDUQ>LQJ@� IURP�LW´��� .(//(+(5� supra�QRWH������DW��±���³>1@HZ�<RUN�&LW\¶V�
PRVW�VXFFHVVIXO�UHIRUPV�FUHDWHG�FRQGLWLRQV�WKDW�SHUPLWWHG�VFKRRO�OHYHO�LQQRYDWLRQ��������´���+LOO�
supra�QRWH������GHVFULELQJ�UHIRUPV�DV�HQDEOLQJ�VFKRROV�WR�³DVVHPEOH�D�JURXS�RI�WHDFKHUV�ZKR�DUH�
XQLWHG�DURXQG�D�VFKRRO�PLVVLRQ´�WR�³ZRUN�FORVHO\�ZLWK�RQH�DQRWKHU�DQG�ZLWK� LQGLYLGXDO�VWXGHQWV�
WR� PHHW� KLJK� DFDGHPLF� H[SHFWDWLRQV´��� /LHEPDQ��&UXLNVKDQN�	� 0D� supra QRWH������ DW� ����
�GHVFULELQJ� WKH� JRDO� RI� WUDQVIRUPLQJ� GLVWULFW� OHDGHUV� IURP� ³GHFLGHUV� DQG� LPSOHPHQWDWLRQ�
PLFURPDQDJHUV´� LQWR� ³DVVHPEOHUV�RI�D� µSRUWIROLR¶�RI�GLIIHUHQWLDWHG� VFKRROV´� ZLWK� IOH[LELOLW\��
UHVRXUFHV��GDWD��DQG�IDFLOLWDWLRQ�QHHGHG�WR�H[SORUH�HIIHFWLYH�VWUDWHJLHV����
����See, e.g.��:LOO� 'REELH�	�5RODQG�*�� )U\HU��Are High-Quality Schools Enough to Increase 
Achievement among the Poor"����$0�� (&21��-�� $33��(&21��������������HVWLPDWLQJ�HIIHFWV�RQ�
SUHGRPLQDQWO\�%ODFN�VWXGHQWV�RI�DWWHQGLQJ�D� VHW�RI�1HZ�<RUN�&LW\�FKDUWHU�HOHPHQWDU\�VFKRROV�DV�
ODUJH�HQRXJK�WR�FORVH�WKH�UDFLDO�DFKLHYHPHQW�JDSV�LQ�PDWK�DQG�(QJOLVK���5RODQG�*��)U\HU�	�:LOO�
'REELH��The Medium-Term Impacts of High-Achieving Charter Schools������-��32/��(&21������
��������ILQGLQJ��E\�FRPSDULQJ�DFDGHPLF�UHVXOWV�VL[�\HDUV�ODWHU�RI�VWXGHQWV�ZKR�HQWHUHG�ORWWHU\�WR�
DWWHQG�D� VHW�RI�1HZ�<RUN�&LW\�FKDUWHU�VFKRROV��WKDW�VWXGHQWV�ZKR�SDUWLFLSDWHG�LQ�WKH�ORWWHU\�DQG�
DWWHQGHG�FKDUWHU�VFKRROV�KDG�KLJKHU�DFDGHPLF�DFKLHYHPHQW��HGXFDWLRQDO�DWWDLQPHQW��DQG�RQ�WLPH�
WR�JUDGXDWH�PHWULFV�DQG� ORZHU�UDWHV�RI�WHHQDJH� SUHJQDQF\�DQG� LQFDUFHUDWLRQ�WKDQ� VWXGHQWV�ZKR�
SDUWLFLSDWHG�LQ� WKH� ORWWHU\�EXW�DWWHQGHG�RWKHU� VFKRROV ���-DPHV�6��/LHEPDQ�	�-RQDK�(��5RFNRII��
Moving Mountains in New York City�� ('8&�� :((.�� 1RY�� ���� ������ DW�
KWWS���ZZZ�HGZHHN�RUJ�HZ�DUWLFOHV��������������OLHEPDQ�K���KWPO� >KWWSV���SHUPD�FF��%�0�
(19<@� �³>7@KH�EHVW� VWXGLHV�VKRZ�WKDW� HDFK�RI� WKUHH�NH\�SROLFLHV²JUDGLQJ� VFKRROV�EDVHG�RQ�
VWXGHQW�RXWFRPHV��VXSSRUWLQJ�KLJK�TXDOLW\�FKDUWHU�VFKRROV��DQG�UHSODFLQJ�IDLOLQJ�VFKRROV�ZLWK�QHZ�
RQHV� UXQ� E\� HPSRZHUHG� SULQFLSDOV� DQG� WHDFKHUV²OLIWHG� VWXGHQW� SHUIRUPDQFH�´��� -DPHV� 6��
/LHEPDQ��&ROXPELD�/��6FK���3UHVHQWDWLRQ�DW�+DUYDUG�/DZ�6FKRRO�$GYRFDWHV�IRU�(GXFDWLRQ������
$QQXDO� &RQIHUHQFH�� 5HIRUPLQJ� WKH� *RYHUQDQFH� DQG� $FFRXQWDELOLW\� RI� WKH� 1DWLRQ¶V� 3XEOLF�
6FKRROV���������0DU�������������RQ�ILOH�ZLWK�DXWKRUV���VKRZLQJ�WKDW�VWXGHQWV�RQ�ZKRP�LQTXLU\�
WHDPV�IRFXVHG�JDLQHG��RQ�DYHUDJH�����SHUFHQW�PRUH�SURILFLHQF\�LQ�PDWK�DQG���SHUFHQW�LQ�(QJOLVK�
RYHU�D�\HDU�WKDQ�RWKHU�VWXGHQWV�ZLWK�VLPLODU�VWDUWLQJ�SRLQWV���infra�QRWH������VPDOO�KLJK�VFKRROV���
infra� QRWH������FKDUWHU� VFKRROV���-RQDK�(��5RFNRII�	�/HVOH\�-�� 7XUQHU��Short Run Impacts of 
Accountability on School Quality��1DW¶O�%XUHDX�RI�(FRQ��5VFK���:RUNLQJ�3DSHU�1R���������������
�XVLQJ�TXDVL�H[SHULPHQWDO�DQDO\VLV�WR�ILQG�WKDW�D�VFKRRO¶V�³UHFHLSW�RI�D�ORZ�JUDGH´�IURP�1HZ�<RUN�
&LW\¶V� VFKRRO�HYDOXDWLRQ�V\VWHP�³VLJQLILFDQWO\� LQFUHDVHG�VWXGHQW�DFKLHYHPHQW´� LQ� (QJOLVK�DQG�
PDWK�WKH�QH[W�\HDU���0DUFXV�$��:LQWHUV�	�-RVKXD�0��&RZHQ , Grading New York: Accountability 
and Student Proficiency in America’s Largest School District�� ��� ('8&�� (9$/�� 	� 32/¶<�
$1$/<6,6�������������VLPLODU���see also +RZDUG�6��%ORRP�HW� DO�� Lessons for New York City’s 
Small Schools of Choice about High School Features that Promote Graduation for Disadvantaged 
StudentV�����-��32/¶<�$1$/<6,6�	�0*07��������������DQDO\]LQJ�³ULFK�GDWDVHW�EDVHG�RQ�QDWXUDOO\Ǧ
RFFXUULQJ�ORWWHULHV�IRU����QHZ�VPDOO�QRQǦVHOHFWLYH�KLJK�VFKRROV�LQ�1HZ�<RUN�&LW\� >µ66&V¶@´�DQG�
LGHQWLI\LQJ�DV�SUHGLFWRUV�RI�66&¶V� KLJKHU�JUDGXDWLRQ� UDWHV� IRU�GLVDGYDQWDJHG�VWXGHQWV�³VFKRRO�
OHDGHUVKLS� TXDOLW\�� WHDFKHU� HPSRZHUPHQW�� WHDFKHU� PXWXDO� VXSSRUW�� WHDFKHU� HYDOXDWLRQ� DQG�
IHHGEDFN�� WHDFKHU� SURIHVVLRQDO� GHYHORSPHQW�� GDWDǦGULYHQ� LQVWUXFWLRQ�� WHDFKHU�SDUHQW�
FRPPXQLFDWLRQ��DFDGHPLF�ULJRU��SHUVRQDOL]HG�OHDUQLQJ��DQG� WHDFKHU�VWXGHQW�UHVSHFW´�� �-$0(6�-��
.(03/(�� 56&+�� $//�� )25� 1�<�&�� 6&+22/6�� 7+(� &21',7,21� 2)� 1(:� <25.� &,7<� +,*+�

�
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���������������������������
1. ,PSURYHG�Graduation�DQG�College�UHDGLQHVV�Rates

'XULQJ�WKH�HDUO\�����V��PXOWLSOH�DJHQFLHV�WUDFNHG�1HZ�<RUN�&LW\¶V�
JUDGXDWLRQ�UDWH�XVLQJ�GLIIHUHQW�PHDVXUHV���%HWZHHQ������DQG�������DFURVV�
WKH�WHUPV�RI�QLQH�education�FKDQFHOORUV�����JUDGXDWLRQ�UDWHV�RQ�WKH�least 
ULJRURXV�PHDVXUH�QHYHU�H[FHHGHG����SHUFHQW��IODW�OLQLQJ�DURXQG����SHUFHQW�
XQWLO� �����DQG�DURXQG����SHUFHQW�XQWLO� ������� $V�Figure 2 LOOXVWUDWHV��
KRZHYHU��EHWZHHQ������DQG�������WKDW�UDWH�FOLPEHG����SHUFHQW�WR������2Q�
WKH�PRVW�ULJRURXV��IHGHUDO�PHDVXUH��ILUVW�FDOFXODWHG�LQ��������WKH�SUH�UHIRUP�
UDWH�KRYHUHG�DURXQG����SHUFHQW���+DOIZD\�WKURXJK�WKH�UHIRUP���������ZKHQ�
WKH�IHGHUDO�JRYHUQPHQW�ODVW�FDOFXODWHG�WKH�UDWH��LW�KDG�ULVHQ����SHUFHQW�WR������
2Q�1HZ�<RUN�6WDWH¶V��WKH�³6WDWH¶V´��WZR�JUDGXDWLRQ�UDWHV��ILUVW�FDOFXODWHG�
LQ��������WKH�&LW\¶V�UDWH�URVH����SHUFHQW�WR����GXULQJ�WKH�UHPDLQGHU�RI�WKH�
UHIRUPV��RQ�WKH� VWDWH¶V�PRUH�ULJRURXV��FROOHJH�UHDG\�PHDVXUH��WKH�UDWH�
MXPSHG�����SHUFHQW�WR������SHUFHQW������³$�PDMRU�FDXVH�RI�WKHVH�LQFUHDVHV²

�
6&+22/6�� DW� �� �1<8� 6WHLQKDUGW� 0DU�� ������ >KHUHLQDIWHU� .(03/(�� 1<&� +,*+� 6&+22/6@��
KWWSV���UHVHDUFK�VWHLQKDUGW�Q\X�HGX�VFPV$GPLQ�PHGLD�XVHUV�VJ����3')V�FRQGLWLRQBQ\FBKV�&RQ
GLWLRQ1<&+6�SGI� >KWWSV���SHUPD�FF��&$;�8'9�@� �DWWULEXWLQJ� ULVLQJ� JUDGXDWLRQ� DQG� FROOHJH�
UHDGLQHVV�UDWHV�WR�UHIRUPV¶�³V\VWHPDWLF�PHWKRG�IRU�LGHQWLI\LQJ�DQG�SKDVLQJ�RXW�KLJK�VFKRROV �WKDW�
H[KLELW�SHUVLVWHQWO\�ORZ�OHYHOV�RI�SHUIRUPDQFH´�DQG�UHSODFLQJ�WKHP�ZLWK�³SRUWIROLR�RI�QHZ�VPDOOHU��
PLVVLRQ�GULYHQ�KLJK�VFKRROV�´�³KLJK�VFKRRO�FKRLFH�´�DQG�³DFFRXQWDELOLW\�V\VWHP�WKDW�PHDVXUHV�DQG�
KROGV�VFKRROV�UHVSRQVLEOH�IRU�LPSURYLQJ�NH\�RXWFRPHV´�� �
����New York City Schools Chancellor�� :,.(3(',$��
KWWSV���HQ�ZLNLSHGLD�RUJ�ZLNL�1HZB<RUNB&LW\B6FKRROVB&KDQFHOORU � >KWWSV���SHUPD�FF�.�%5�
6�66@���
����(OL]D�6KDSLUR��Bloomberg Announces Graduation Rates Early��32/,7,&21(:<25.��'HF�����
������ KWWSV���ZZZ�SROLWLFR�FRP�VWDWHV�QHZ�\RUN�FLW\�KDOO�VWRU\���������EORRPEHUJ�DQQRXQFHV�
JUDGXDWLRQ�UDWH�LQFUHDVH�HDUO\��������>KWWSV���SHUPD�FF�:/<��-�$*@��see�.(03/(��1<&�+,*+�
6&+22/6� supra�QRWH������DW����FRPSDULQJ�1HZ�<RUN�&LW\�KLJK�VFKRROV�LQ�����V�DQG�����V��ZKHQ�
JUDGXDWLRQ�UDWHV�³KRYHUHG�DW�RU�EHORZ����SHUFHQW��QHDUO\����SHUFHQWDJH�SRLQWV�ORZHU�WKDQ�VWDWH�DQG�
QDWLRQDO�DYHUDJHV´�DQG�ZKHQ�³>V@XFFHVVLYH�ZDYHV�RI�LQHIIHFWLYH�UHIRUPV�������RIIHUHG�OLWWOH�KRSH�RI�
LPSURYHPHQW´�WR� FKDQJHG�³KLJK� VFKRRO�ODQGVFDSH´�DV�RI�������ZLWK� ³VWHDG\�LPSURYHPHQW�LQ�
VWXGHQW�RXWFRPHV��DFURVV�DOO�JURXSV�RI�VWXGHQWV´�LQ�JUDGXDWLRQ��³UDWHV�LQFUHDV HG�IURP����SHUFHQW�
RI�WKRVH�ZKR�HQWHUHG�KLJK�VFKRRO�LQ�������VFKHGXOHG�WR�JUDGXDWH�LQ�������WR����SHUFHQW�RI�WKRVH�
HQWHULQJ� LQ�������VFKHGXOHG�WR�JUDGXDWH�LQ������´����³PRUH�VWXGHQWV�HDUQLQJ�D�5HJHQWV�GLSORPD�
�UDWKHU� WKDQ� WKH� OHVV�GHPDQGLQJ�/RFDO� GLSORPD�´��GHFOLQHV� LQ�GURSRXW�DQG� WUDQVIHU� UDWHV�� DQG�
³LPSURYHG´�DWWHQGDQFH��FUHGLW�DFFXPXODWLRQ��UDWHV�RI�EHLQJ�RQ�WUDFN�WR�JUDGXDWH��DQG�WDNLQJ�DQG�
SDVVLQJ�FROOHJH�UHDGLQJ�H[DPLQDWLRQ���see also�+LOO��supra�QRWH������³(YHU\�\HDU�>DV�RI�D�GHFDGH�
LQWR�WKH� UHIRUP@��������>PRUH�1HZ�<RUN�&LW\@�\RXQJ�SHRSOH�JUDGXDWH�KLJK� VFKRRO�WKDQ�ZRXOG �
KDYH�EHHQ�H[SHFWHG�LQ������´���$DURQ�0��3DOODV��Policy Directions for K±12 Public Education in 
New York City�� in 72:$5'�$���67�&(1785<�&,7<� )25�$//��352*5(66,9(�32/,&,(6�)25�1(:�
<25.�&,7<� ,1������$1'�%(<21' ����� �-RKQ�0ROOHQNRSI�HW� DO�� HG���������>KHUHLQDIWHU�3DOODV��
Policy Directions@�� KWWSV���ZZZ�JF�FXQ\�HGX�&81<B*&�PHGLD�&81<�*UDGXDWH�
&HQWHU�3')�&HQWHUV�&HQWHU���IRU���8UEDQ���5HVHDUFK�5HVRXUFHV���FIRUDOOBHGXFDWLRQ�SGI��
>KWWSV���SHUPD�FF��<(���5<8@��³+LJK�VFKRRO�JUDGXDWLRQ�UDWHV�KDYH�ULVHQ�VXEVWDQWLDOO\�RYHU�WKH�
SDVW�VL[�\HDUV�DFURVV�DOO�JURXSV�RI�VWXGHQWV �´���
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ZKLFK� FRLQFLGHG� ZLWK� WKH� 6WDWH¶V� DGRSWLRQ� RI� tougher� JUDGXDWLRQ�
UHTXLUHPHQWV���²ZDV�WKH�FLW\¶V�FORVXUH�RI�����IDLOLQJ�KLJK�VFKRROV�ZLWK�
JUDGXDWLRQ�UDWHV�SHUHQQLDOO\�EHORZ����DQG�WKHLU�UHSODFHPHQW�ZLWK�QHZ�VPDOO�
KLJK�VFKRROV�ZLWK�DERYH�DYHUDJH�JUDGXDWH�UDWHV�´����

�
���� See .(03/(�� 1<&� +,*+� 6&+22/6,� Vupra QRWH� ���� DW� ��� ��� 	� Q��� �GLVFXVVLQJ� VWDWH¶V�
DEDQGRQPHQW�GXULQJ�UHIRUPV�RI�OHVVHU�³ORFDO�GLSORPD´�DQG�UHTXLUHPHQW�WKDW�JUDGXDWLQJ� VWXGHQWV�
TXDOLI\�IRU�PRUH�GHPDQGLQJ�³5HJHQWV´�GLSORPD���
���� See�/LHEPDQ��&UXLNVKDQN�	� 0D�� supra QRWH������ DW� ����� see� +LOO� supra� QRWH����� �³2Q�
FDPSXVHV�ZKHUH�QHZ� VPDOO� VFKRROV�UHSODFHG�ODUJH� XQGHUSHUIRUPLQJ�KLJK� VFKRROV��WKH�RYHUDOO�
JUDGXDWLRQ� UDWH� LQFUHDVHG� IURP������SHUFHQW� WR������SHUFHQW��� �� �� >ZKLOH@� VHUYLQJ� >VWXGHQWV@�LQ�
SRYHUW\��ZLWK�GLVDELOLWLHV��>DQG@�OHDUQLQJ�(QJOLVK´��³VWXGHQWV�ZKR�HQWHUHG�WKH�QHZ�VPDOO�VFKRROV�
ZLWK�WKH�ORZHVW�WHVW�VFRUHV�EHQHILWHG�WKH�PRVW´���/HDQQD�6WLHIHO��$P\�(OOHQ�6FKZDUW]�	�0DWWKHZ�
:LVZDOO��Does Small High School Reform Lift Urban Districts? Evidence from New York City�����
('8&�� 5(6�� ��� �±��� �±���� ��� ��������
KWWSV���ZDJQHU�Q\X�HGX�ILOHV�IDFXOW\�SXEOLFDWLRQV�('8&$7,21$/B5(6($5&+(5������
6WLHIHO�6FK�:LVB6PB6FKRROV�SGI�>KWWSV���SHUPD�FF�.'5��.$�8@��FRQWUDVWLQJ�XQHYHQ�UHVXOWV�RI�
VPDOO�KLJK� VFKRROV�HOVHZKHUH�LQ�QDWLRQ�DQG� LQ�1HZ� <RUN�&LW\�EHIRUH�%ORRPEHUJ� U HIRUPV�ZLWK�
VXEVWDQWLDO�JUDGXDWLRQ�JDLQV�DFURVV�DOO�W\SHV�RI�KLJK� VFKRROV�GXULQJ�1HZ�<RUN�&LW\¶V� UHIRUPV��
KLJKHVW�JDLQV�ZHUH� LQ�KLJK� VFKRROV�FUHDWHG�E\� WKH� UHIRUPV ��ZLWK�³JUDGXDWLRQ� UDWHV�URXJKO\����
SHUFHQWDJH�SRLQWV�KLJKHU� WKDQ´� LQ�RWKHU� VFKRROV��QHZ�VPDOO�KLJK� VFKRROV¶�³VDOXWDU\�HIIHFWV�RQ�
FRQWLQXRXVO\�RSHUDWLQJ�ODUJH� VFKRROV´�YDOLGDWH�&LW\¶V�³SRUWIROLR´�VWUDWHJ\�FRPELQLQJ�ODUJH� DQG�
VPDOO� VFKRROV���5(%(&&$� 817(50$1�	� =((67� +$,'(5��0'5&�� 1(:�<25.� &,7<¶6� 60$//�
6&+22/6��$�),567� /22.�$7�())(&76� 21�32676(&21'$5<�3(56,67(1&(� $1'�/$%25�0$5.(7�
287&20(6� DW� � �$SU�� ������� KWWSV���ZZZ�PGUF�RUJ�VLWHV�GHIDXOW�ILOHV�66&�
)LUVWB/RRN���%ULHI�SGI� >KWWSV���SHUPD�FF�:/���)7)(@� �XVLQJ� ³QDWXUDOO\� RFFXUULQJ� ORWWHULHV�
ZLWKLQ�1HZ�<RUN�&LW\¶V�KLJK�VFKRRO�DVVLJQPHQW�SURFHVV�WR�ULJRURXVO\�VWXG\´�VPDOO�KLJK�VFKRROV�
RI�FKRLFH��66&V��DQG�ILQGLQJ�WKDW�DOO�W\SHV�RI�FLW\�KLJK�VFKRROV�LPSURYHG�GXULQJ�WKH�UHIRUPV��EXW�
66&V�KDG�ODUJHU�³SRVLWLYH�LPSDFWV�RQ�VWXGHQWV¶�VHFRQGDU\�VFKRRO�DQG�FROOHJH�RXWFRPHV�������DW�QR�
DGGLWLRQDO�FRVW�SHU�JUDGXDWH´��VWXGHQWV�³RI�DOO�EDFNJURXQGV´�³ZKR�ZRQ�D�ORWWHU\�DQG�HQUROOHG�LQ�
DQ�66&� ������ZHUH�����SHUFHQWDJH�SRLQWV�PRUH�OLNHO\�WR�JUDGXDWH�IURP�KLJK�VFKRRO�WKDQ�WKRVH�ZKR �
ORVW�D� ORWWHU\�DQG�GLG�QRW�HQUROO�LQ�DQ�66&´��� �'HPRJUDSKLF�FKDQJH�FDQQRW�DFFRXQW�IRU�WKH�&LW\¶V�
ULVLQJ� JUDGXDWLRQ� UDWH�� � See 6WLHIHO�� 6FKZDUW]� 	� :LVZDOO�� supra� �QRWLQJ� ³UHPDUNDEO>H@́ �
GHPRJUDSKLF�VWDELOLW\�LQ�&LW\¶V�VWXGHQW�ERG\�GXULQJ�UHIRUP�\HDUV ���



����@� MINE THE GAP� ���

                                                   Figure 2�
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�

1HZ�<RUN�&LW\¶V�JUDGXDWLRQ�JDLQV�RXWSDFHG�WKRVH�LQ�RWKHU�FLWLHV���
,Q� DOO� UHIRUP� \HDUV� ZKHQ� FDOFXODWHG� UDWHV� DOORZ� DSSOHV�WR�DSSOHV�
FRPSDULVRQV��1HZ�<RUN� &LW\¶V� UDWHV� EHJDQ� ORZHU�� HQGHG�KLJKHU�� DQG�
PDLQWDLQHG�PRUH�FRQVLVWHQW�JURZWK�ZKHQ�FRPSDUHG�WR�UDWHV�LQ�RWKHU�FLWLHV�
IRU�ZKLFK�GDWD�DUH�DYDLODEOH��

�
)HGHUDO�JUDGXDWLRQ�UDWH��SHUFHQWDJH�SRLQW�LQFUHDVH�����±��������

1�<�&� &KDUORWWH� &KLFDJR� 'HQYHU� /RV�$QJHOHV�
������ ������ ����� ������ �����

�
1HZ�<RUN�6WDWH�ODUJH�FLW\�JUDGXDWLRQ�UDWHV������±��������
� 6WDUW���HQG�UDWH� 3RLQW�LQFUHDVH� 3HUFHQW�

LQFUHDVH�
&KDQJH�LQ�JDS�
ZLWK�VWDWH�

1HZ�<RUN�&LW\� ������������ ������ ���� �����
%XIIDOR��5RFKHVWHU��
6\UDFXVH��<RQNHUV�

�
������������

�
�������

�
����

�
�����

�
+RZHYHU�GHILQHG��KLJK�VFKRRO�JUDGXDWLRQ�HQKDQFHV�MRE�SURVSHFWV�DQG�RWKHU�

�
���� 1�<�&�� 'HS¶W� RI� (GXFDWLRQ�� 3DQHO� IRU�(GXFDWLRQDO�3ROLF\� 0HHWLQJ�� 1�<�&�� $FKLHYHPHQW�
5HVXOWV�����$XJ������������>KHUHLQDIWHU�3DQHO�3UHVHQWDWLRQ@��RQ�ILOH�ZLWK�DXWKRUV�� �
����1�<�6�� (GXF��'HS¶W��Graduation Rate Data—Feb. 13, 2006��,1)2��	� 5(3257,1*� 6(596���
KWWS���ZZZ�S���Q\VHG�JRY�LUV�SUHVV5HOHDVH����������FRKRUW�������UHVXOWV�SSW�
>KWWSV���SHUPD�FF�8(���(8.%@��1�<�6��(G��'HS¶W��Graduation Rate Data—June 23, 2014��,1)2��
	� 5(3257,1*� 6(596��� KWWS���ZZZ�S���Q\VHG�JRY�LUV�SUHVV5HOHDVH���������������
*UDG5DWH6OLGHV���������SSW[�>KWWSV���SHUPD�FF�6-:���=��@��
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RSSRUWXQLWLHV����� � 6WLOO�� RQH� PD\� ZRQGHU� ZKHWKHU� 1HZ� <RUN� &LW\¶V�
JUDGXDWLRQ� UDWH� LQFUHDVHV� UHIOHFWHG� JUHDWHU� NQRZOHGJH� DQG� VNLOOV���
6XJJHVWLQJ�WKH\�GLG�DUH�FRQFXUUHQW�LQFUHDVHV�LQ�WKH�UDWHV�DW�ZKLFK���

x 1LQWK�JUDGHUV�HQWHULQJ�KLJK�VFKRRO�HQUROOHG�LQ�FROOHJH�
IRXU�\HDUV�ODWHU�DQG�SHUVLVWHG�LQ�FROOHJH������

x +LJK� VFKRROHUV� WRRN� DW� OHDVW� RQH� &ROOHJH� %RDUG�
$GYDQFHG�3ODFHPHQW�([DP�DQG�SDVVHG�DW�OHDVW�RQH������

x +LJK�VFKRRO�JUDGXDWHV�PHW�WKH�&LW\�8QLYHUVLW\�RI�1HZ�
<RUN��&81<��FROOHJH�UHDGLQHVV�VWDQGDUG��HQUROOHG�DW�
&81<��DQG�HQWHUHG�&81<�ZLWKRXW�QHHGLQJ�WR� WDNH�
UHPHGLDO�FRXUVHV������

*UDGXDWHV�RI�1HZ�<RUN�&LW\¶V�QHZ�VPDOO�KLJK�VFKRROV�KDG�HYHQ�
JUHDWHU�JDLQV������$OWKRXJK�D�GLSORPD�VWLOO�HOXGHV�WRR�PDQ\�&LW\�KLJK�VFKRRO�

�
����See, e.g.��-DPHV�-��+HFNPDQ�HW�DO���Earnings Functions and Rate of Return ����-��+80��&$3����
��������ILQGLQJ� WKDW� KLJK� VFKRRO�JUDGXDWHV�DUH� HPSOR\HG�DW� KLJKHU� UDWHV�DQG�HDUQ� PRUH� WKDQ�
VWXGHQWV�ZKR�GLG�QRW�JUDGXDWH����
����.5,67,1�%/$&.�	�9$1(66$�&2&$��56&+��$//��)25�1�<�&��6&+22/6��1(:�<25.�&,7<�*2(6�
72�&2//(*(��DW�(6�LLL��-XQH��������GRFXPHQWLQJ�ULVH�LQ�FROOHJH�HQUROOPHQW�UDWHV�GXULQJ�UHIRUPV��
IURP����SHUFHQW�RI�VWXGHQWV�VWDUWLQJ�KLJK� VFKRRO�LQ������WR����SHUFHQW�R I�WKRVH�VWDUWLQJ� LQ�������
DQG�PRGHVWO\�KLJKHU�FROOHJH�SHUVLVWHQFH�UDWHV����
����.(//(+(5� supra�QRWH������DW����³%HWZHHQ������DQG�������WKH�QXPEHU�RI�1HZ�<RUN�&LW\�
SXEOLF�KLJK� VFKRRO�VWXGHQWV�WDNLQJ�RQH�RU�PRUH�$GYDQFHG�3ODFHPHQW�H[DPLQDWLRQV�KDV�JURZQ�
IURP��������WR���������DQ�LQFUHDVH�RI����SHUFHQW�>ZKLOH@�SDVV�UDWH�KHOG�VWHDG\�DW����SHUFHQW��������´���
1�<�&��'HS¶W�RI�(GXF���'LYLVLRQ�RI�$FDGHPLFV��3HUIRUPDQFH��DQG�6XSSRUW� ��DW����-XO\��������RQ�
ILOH�ZLWK�DXWKRUV���GRFXPHQWLQJ�������$3�WHVW�WDNHUV�LQ�������(.56(32,471) – 9,736)/9,736 = 87% 
LQFUHDVH�LQ�VWXGHQWV�SDVVLQJ�DW�OHDVW�RQH�WHVW���see also�3KLOLVVD�&UDPHU��Gains in City’s AP Exam 
Pass Rate Outpaced Participation Growth �� &+$/.%($7� �6HSW�� ���� ������ ����� 30���
KWWSV���Q\�FKDONEHDW�RUJ��������������������JDLQV �LQ�FLW\�V�DS�H[DP�SDVV�UDWH�RXWSDFHG�
SDUWLFLSDWLRQ�JURZWK� >KWWSV���SHUPD�FF��(9��*1./@� �³>%@XFN>LQJ@� D� FRPPRQ� WUHQG� LQ�
VWDQGDUGL]HG� WHVWV� >WKDW@� DV� WHVWLQJ� SRROV� JURZ� DQG� EHFRPH� PRUH� GLYHUVH�� DYHUDJH�
VFRUHV�������IDOO��������>����SHUFHQW@�PRUH� >1HZ� <RUN�&LW\@� VWXGHQWV�WRRN� >$3@� H[DPV� >WKDQ� \HDU�
EHIRUH��EXW@�WKH�QXPEHU�RI�VWXGHQWV�SDVVLQJ�WKH�H[DPV�URVH�E\�HYHQ�PRUH²�����SHUFHQW��������´���
.(//(+(5��supra�QRWH������DW����QRWLQJ�WKDW�EHWZHHQ�������ZKHQ�ILUVW�FDOFXODWHG��DQG�������WKH�
QXPEHU�RI�6$7� WHVW�WDNHUV�LQ�1HZ�<RUN�&LW\�SXEOLF�VFKRROV�³LQFUHDVHG�E\�QHDUO\����SHUFHQW�́ ��
ZKLOH�DYHUDJH�VFRUH�³KHOG�VWHDG\�DV�SDUWLFLSDWLRQ�LQFUHDVHG´�� �
����+LOO��supra�QRWH������³7KH�SHUFHQWDJH�RI�>1HZ�<RUN�&LW\@�JUDGXDWHV�ZKR�HQWHU�FROOHJH� >DV�RI�
����@�ZLWKRXW�QHHGLQJ�WR�WDNH�UHPHGLDO�FRXUVHV�KDV�GRXEOHG�VLQFH������´���1�<�&��'HS¶W�RI�(GXF���
'LYLVLRQ� RI� $FDGHPLFV��3HUIRUPDQFH�� DQG� 6XSSRUW�� DW� �� �-XO\� ������ �RQ� ILOH� ZLWK� DXWKRUV��
�GRFXPHQWLQJ����SHUFHQW�LQFUHDVH�LQ� VWXGHQWV�PHHWLQJ�&81<� FROOHJH�UHDGLQHVV�VWDQGDUG�IURP�
�����WR����������SHUFHQW�ULVH�LQ�&81<�HQUROOPHQW�IURP������WR�������DQG����SHUFHQW�LQFUHDVH�LQ�
SURSRUWLRQ�RI�&81<�HQUROOHHV�ZKR�PDWULFXODWHG�WR���\HDU�FROOHJHV�IURP������WR��������
����817(50$1�	�+$,'(5� supra�QRWH������DW��±������ILQGLQJ�WKDW�VWXGHQWV�VHOHFWHG�E\�ORWWHU\�WR�
DWWHQG�QHZ� VPDOO�KLJK� VFKRROV�RI� FKRLFH� �66&V�� ZHUH�PRUH� OLNHO\� WR�HQUROO� LQ�SRVWVHFRQGDU\�
HGXFDWLRQ��SHUVLVW�LQ�FROOHJH� IRU�IRXU�\HDUV��DQG�EH�HQUROOHG�LQ�SRVWVHFRQGDU\�HGXFDWLRQ�DQG�RU�
HPSOR\HG�IRXU�\HDUV�ODWHU� WKDQ�LGHQWLFDO� VWXGHQWV�ZKR�DSSOLHG�WR�DWWHQG�EXW�ZHUH�ORWWHULHG �RXW�RI�
66&V��� see +2:$5'�6��%/220�	�5(%(&&$�817(50$1��0'5&�� 6867$,1('�352*5(66�� 1(:�

�
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VHQLRUV�DQG�GRHV�QRW�DVVXUH�RWKHUV�VXFFHVV�LQ�FROOHJH�����DGYDQFHV�GXULQJ�WKH�
UHIRUP�\HDUV�ZHUH�VXEVWDQWLDO��
�����������������������

���,QFUHDVHG�3URILFLHQF\�RQ�6WDWH�0DWK�DQG�(QJOLVK�7HVWV�
�

&LW\� VWXGHQWV¶�JDLQV�RQ�1HZ�<RUN�6WDWH� VWDQGDUGL]HG�PDWK�DQG�
(QJOLVK�DVVHVVPHQWV�DUH�DQRWKHU�H[DPSOH�RI�LPSURYHPHQWV�UHVXOWLQJ�IURP�
WKH�VFKRRO�UHIRUPV��GHVSLWH�XSJUDGHV�LQ�WKH�ULJRU�RI�VWDWH�³SURILFLHQF\ �́FXW�
VFRUHV�DQG�LQ�WKH�WHVWV�WKHPVHOYHV���)URP������WKURXJK�������WKH�VWRU\�LV�
VWUDLJKWIRUZDUG��WKH�UHIRUPV�PRYHG�WKH�GLVWULFW¶V�HQWLUH�FXUYH��DV�Figure 3¶V�
DQDO\VLV�RI�&LW\� VWXGHQWV¶�IRXUWK�JUDGH�PDWK�UHVXOWV�LQ� WKRVH�WZR�\HDUV�
VKRZV���7KH�VDPH�LV�WUXH�IRU�HLJKWK�JUDGH�PDWK�DV�ZHOO�DV�IRXUWK�DQG�HLJKWK�
JUDGH� (QJOLVK²HQFRPSDVVLQJ�DOO� RI� WKH� JUDGHV�DQG� VXEMHFWV�LQ�ZKLFK�
DQQXDO�WHVWV�ZHUH�JLYHQ�HYHU\�\HDU�GXULQJ�WKH�UHIRUPV�����

�
),1',1*6�$%287� 7+(�())(&7,9(1(66� $1'�23(5$7,21�2)� 60$//�38%/,&�+,*+�6&+22/6�2)�
&+2,&(� ,1� 1(:� <25.� &,7<� DW� ���� 	� 7EO��� �$XJ�� �������
KWWSV���ZZZ�PGUF�RUJ�VLWHV�GHIDXOW�ILOHV�VXVWDLQHGBSURJUHVVB)5B��SGI � >KWWSV���SHUPD�FF�$7�8�
�<�*@��HQUROOLQJ�LQ�DQ�66&� LQFUHDVHG�FROOHJH�UHDGLQHVV�RQ�&81<�VFDOH�E\����SHUFHQW����
����See�%/$&.�	�&2&$� supra�QRWH������DW��±����
�����/LHEPDQ�	�5RFNRII��supra QRWH������³%HWZHHQ� >�����DQG�����@��1HZ�<RUN�&LW\�HGXFDWRUV�
VKLIWHG�WKH� HQWLUH�EHOO� FXUYH�RI� VWDWH�WHVW� UHVXOWV�GHFLVLYHO\� WR� WKH� ULJKW�� WRZDUG� V\VWHPDWLFDOO\�
JUHDWHU� VNLOO�LQ�>IRXUWK�JUDGH@�PDWK�´�DQG�³>P@XFK�WKH�VDPH�LV�WUXH�IRU��WK�JUDGH�PDWK�DQG��WK�DQG�
�WK�JUDGH�(QJOLVK�´���see�3DQHO�3UHVHQWDWLRQ��supra QRWH������DW��±���SUHVHQWLQJ�VLPLODU�JUDSKV�IRU�
RWKHU� JUDGH�VXEMHFW� FRPELQDWLRQV�� see also� .(//(+(5��supra QRWH� ����� DW� �� �ILQGLQJ� WKDW�
³>E@HWZHHQ������DQG�������1HZ�<RUN�&LW\¶V�VWXGHQWV�VKRZHG�VXEVWDQWLDO�SHUIRUPDQFH�LQFUHDVHV�
RQ�VWDWH�VWDQGDUGL]HG�WHVWV´����7KH�GLVWULFW�FRQILUPHG�WKDW�WKHVH�FKDQJHV�UHIOHFWHG�PRUH�OHDUQLQJ²
QRW�HDVLHU� WHVWV²E\�H[DPLQLQJ� ZKHWKHU�RYHU�WLPH�� JLYHQ� VFRUHV�RQ�WKH� H[DP� LQ�HLJKWK� JUDGH�
SUHGLFWHG� ORZHU� KLJK� VFKRRO�JUDGXDWLRQ� UDWHV� IRU� VDPH� VWXGHQWV�\HDUV� ODWHU�� DQG� ILQGLQJ� QR�
DSSUHFLDEOH�GLPLQXWLRQ�LQ�WKH�JUDGXDWLRQ�SUREDELOLW\�D�JLYHQ�HLJKW�JUDGH� VFRUH�SUHGLFWHG���1�<�&��
'HS¶W�RI�(GXF., 2YHUYLHZ�RI�1HZ�<RUN�&LW\�$FFRXQWDELOLW\��5HVXOWV �����±�������������RQ�ILOH�
ZLWK�DXWKRUV���ILQGLQJ�PLQRU�VFRUH�LQIODWLRQ�IRU�WRS�SHUIRUPLQJ�VWXGHQWV�LQ�PDWK�DQG�QR�HYLGHQFH�
RI�VFRUH�LQIODWLRQ�IRU�RWKHU�VWXGHQWV�LQ�PDWK�RU�DQ\�VWXGHQWV�LQ�(QJOLVK�� �
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Figure 3�

�
�����������������

,Q�������1HZ�<RUN�6WDWH�UDLVHG�WKH�VFRUHV�QHHGHG�WR�GHPRQVWUDWH�
SURILFLHQF\��IRU�H[DPSOH��IURP�WKH�����WR�WKH�����IRXUWK�JUDGH�PDWK�FXW�
VFRUH�OLQHV�RQ�Figure 3�������7KHQ��LQ�WKH�ODVW�\HDU�RI�WKH�%ORRPEHUJ�UHIRUPV�
��������WKH�6WDWH�DGRSWHG�PRUH�ULJRURXV�OHDUQLQJ�VWDQGDUGV�DQG�H[DPV������
7KHVH�FKDQJHV�FRQIRXQG�\HDU�WR�\HDU�GLVWULFW�VSHFLILF�FRPSDULVRQV�DIWHU�
�������7KH�EHVW�ZD\�WR�DVVHVV�SURJUHVV�DIWHU�������WKHUHIRUH��LV�WR�FRPSDUH�
UDWHV�RI�FKDQJH�LQ�WHVW�VFRUHV�LQ�1HZ�<RUN�&LW\�ZLWK�WKRVH�LQ�RWKHU�GLVWULFWV�
LQ�WKH�VWDWH²DOO�RI�ZKLFK�DGPLQLVWHUHG�WKH�VDPH�H[DPV²ZKLOH�DFFRXQWLQJ�
IRU�GHPRJUDSKLF�GLIIHUHQFHV�EHWZHHQ�GLVWULFWV�� � 'HPRJUDSKLFDOO\��1HZ�
<RUN�&LW\�DQG�6WDWH�VWXGHQWV�DUH�PLUURU�LPDJHV��&LW\�VFKRROV�DUH�DERXW����
SHUFHQW� %ODFN� DQG� /DWLQR� DQG� ��� SHUFHQW�ZKLWH� DQG� $VLDQ�� VFKRROV�
HOVHZKHUH�LQ�WKH�6WDWH�DUH�DERXW����SHUFHQW�%ODFN�DQG�/DWLQR��DQG����SHUFHQW�
ZKLWH�DQG�$VLDQ������&RPSDUHG�WR�WKHLU�FRXQWHUSDUWV�HOVHZKHUH�LQ�WKH�6WDWH��

�
����See -HQQLIHU�0HGLQD��Standards Raised, More Students Fail Tests��1�<��7,0(6��-XO\�����������
KWWSV���ZZZ�Q\WLPHV�FRP������������HGXFDWLRQ���VFRUHV�KWPO�>KWWSV���SHUPD�FF�0�8*��-�'@��
����See 3KLOLVVD�&UDPHU�� Test Scores Fall Sharply Statewide, but NYC Fares Relatively Well�
&+$/.%($7��$XJ������������KWWSV���Q\�FKDONEHDW�RUJ�������������������WHVW�VFRUHV�IDOO�VKDUSO\�
VWDWHZLGH�EXW�Q\F�IDUHV�UHODWLYHO\�ZHOO�>KWWSV���SHUPD�FF�'*4��%=&-@��
����See DOE Date at a Glance��1�<�&�� '(3¶7� 2)�('8&���KWWSV���ZZZ�VFKRROV�Q\F�JRY�DERXW�
XV�UHSRUWV�GRH�GDWD�DW�D�JODQFH� >KWWSV���SHUPD�FF�3/�1�74.1@�� N.Y.C. Public Schools 
Enrollment  (2018–2019)� '$7$�1<6('�*29��
KWWSV���GDWD�Q\VHG�JRY�HQUROOPHQW�SKS"\HDU ����	LQVWLG ����������� >KWWSV���SHUPD�FF���4��
=�74@�� N.Y.C. Public Schools at a Glance�� '$7$�1<6('�*29��
KWWSV���GDWD�Q\VHG�JRY�SURILOH�SKS"LQVWLG ����������� >KWWSV���SHUPD�FF��;<3�)7�-@�� N.Y.C. 
Public Schools Enrollment (2018–19)� '$7$�1<6('�*29���
KWWSV���GDWD�Q\VHG�JRY�HQUROOPHQW�SKS"\HDU ����	LQVWLG ����������� >KWWSV���SHUPD�FF��4���
�
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&LW\� VWXGHQWV� DUH� PRUH� OLNHO\� WR� EH� GLVDEOHG� ����[��� HFRQRPLFDOO\�
GLVDGYDQWDJHG������[���(QJOLVK�/HDUQHUV������[���DQG�KRPHOHVV���[����²DOO�
IDFWRUV�WKDW�SUHGLFW�ORZHU�DYHUDJH�VWXGHQW�RXWFRPHV�LQ�WKH�&LW\�FRPSDUHG�WR�
WKH�UHVW�RI�WKH�6WDWH��HVSHFLDOO\�DV�WHVWV�EHFRPH�PRUH�GLIILFXOW������ 7KDW��
LQGHHG��ZDV�WKH�FDVH�EHIRUH�WKH�UHIRUPV��ZKHQ�WKH�&LW\¶V�DYHUDJH�UHDGLQJ�
DQG�PDWK�SURILFLHQF\�UDWHV�DFURVV�DOO�WHVWHG�JUDGHV�ZHUH��UHVSHFWLYHO\�����
DQG����SHUFHQWDJH�SRLQWV�ORZHU�WKDQ�LQ�WKH�UHVW�RI�WKH�6WDWH������

,Q� ������VL[� \HDUV� LQWR� WKH� UHIRUPV��KRZHYHU��WKH�&LW\¶V� OHVV�
SULYLOHJHG�VWXGHQW�ERG\�ZDV�UDSLGO\�FDWFKLQJ�XS�WR�SHHUV�HOVHZKHUH�LQ�WKH�
6WDWH��FXWWLQJ�WKHLU�SURILFLHQF\�JDS��DOO�WHVWHG�JUDGHV�����SHUFHQW�LQ�PDWK�
�IURP����WR���SRLQWV��DQG����SHUFHQW�LQ�(QJOLVK��IURP����WR����SHUFHQWDJH�
SRLQWV�������$OWKRXJK�QHZ�FXW�VFRUHV�DQG�WHVWV�DIWHU������FDXVHG�SURILFLHQF\�
UDWHV�DQG�VFRUHV�WR�SOXPPHW�VWDWHZLGH�����WKH\�GURSSHG�OHVV�DQG�UHFRYHUHG�
IDVWHU�LQ� WKH�&LW\� WKDQ�HOVHZKHUH�LQ� WKH� VWDWH²FRXQWHU�WR� ZKDW�VRFLR�
HFRQRPLF�DQG�HGXFDWLRQ�VWDWXV�FRQGLWLRQV�ZRXOG�SUHGLFW������%\�������&LW\�

�
/$<�@�� N.Y. State Public School Enrollment (2018–19)� '$7$�1<6('�*29��
KWWSV���GDWD�Q\VHG�JRY�HQUROOPHQW�SKS"\HDU ����	VWDWH \HV�>KWWSV���SHUPD�FF��8$9�6867@��
����Id.�
����See, e.g.��5HDUGRQ�	�.DORJULGHV� supra�QRWH�����DW�����������±����������QRWLQJ�WKDW�QDWLRQDOO\��
IDFWRUV�QRWHG�LQ�WH[W�SUHGLFW�ZHDNHU�DFDGHPLF�SHUIRUPDQFH�� �
����1�<�&��'HS¶W�RI�(GXF���$�1HZ�9LHZ�RI�1HZ�<RUN�&LW\�6FKRRO�3HUIRUPDQFH������±������DW���
�2FW���������RQ�ILOH�ZLWK�DXWKRUV����
���� Id.��see� -DPHV�.HPSOH, Children First and Student Outcomes: 2003–2010, in ('8&$7,21�
5()250� ,1�1(:�<25.�&,7<� $0%,7,286� &+$1*(�,1�7+(� 1$7,21¶6�0267� &203/(;�6&+22/�
6<67(0�� �������������� �-HQQLIHU�$�� 2¶'D\� HW� DO�� HGV��������� >KHUHLQDIWHU�.HPSOH�� Student 
Outcomes@��UHSRUWLQJ�ULJRURXV�UHJUHVVLRQ�HVWLPDWHV�LVRODWLQJ�WHVW�VFRUH�JDLQV�DWWULEXWDEOH�WR�&LW\¶V�
UHIRUPV�IURP�WKRVH�SUHGLFWHG�E\�SUHH[LVWLQJ�WUHQGV�DQG�VWDWHZLGH�LQLWLDWLYHV��EHWZHHQ������DQG�
������ UHIRUPV�JHQHUDWHG� ��� SHUFHQW� DQG� ��� SHUFHQW� LQFUHDVHV� LQ� IRXUWK�� DQG� HLJKWK�JUDGH�
SURILFLHQF\� UDWHV�� DQG����SHUFHQW� DQG����SHUFHQW� LQFUHDVHV� LQ� IRXUWK ��DQG�HLJKWK�JUDGH� PDWK�
SURILFLHQF\�UDWHV��EH\RQG�ZKDW�RWKHUZLVH�ZRXOG�KDYH�RFFXUUHG��LPSDFW�RI�UHIRUPV�³SHUVLVWHG�DQG�
LQFUHDVHG´�GXULQJ�WKH�SHULRG���/LHEPDQ�	�5RFNRII��supra�QRWH������³,Q�������FLW\�NLGV�ZHUH�OHVV�
WKDQ�KDOI�DV�OLNHO\�DV�WKHLU�SHHUV�HOVHZKHUH�LQ�WKH�VWDWH�WR�VFRUH�LQ�WKH�WRS����SHUFHQW��EXW�IRXU�WLPHV�
PRUH�OLNHO\�WR�VFRUH�LQ�WKH�ERWWRP����SHUFHQW���,Q�������FLW\�NLGV�DQG�WKHLU�VWDWH�SHHU V�ZHUH�HTXDOO\�
OLNHO\�WR�VFRUH�DW�WKH�WRS�RU�ERWWRP�´���3DOODV��Policy Directions��supra QRWH������DW����³>2Q@�DQQXDO�
>���������@�VWDWH�DVVHVVPHQWV�LQ�(/$�DQG�PDWKHPDWLFV�LQ�JUDGHV��±���>1HZ�<RUN�&LW\@�VWXGHQWV�
KDYH�SHUIRUPHG�EHWWHU�RYHU�WLPH�DQG�KDYH�LPSURYHG�UHODWLYH�WR�RWKHU�SDUWV�RI�WKH�VWDWH�´�� �
����See 0HGLQD�� supra�QRWH������-RHO�.OHLQ, The Good News in Lower Test Scores��1�<��3RVW��
$XJ�� ��� ������ KWWSV���Q\SRVW�FRP������������WKH�JRRG�QHZV�LQ�ORZHU�WHVW�VFRUHV�
>KWWSV���SHUPD�FF�(4�7��7-7@���
����1�<�&��'HS¶W�RI�(GXF��������1HZ�<RUN�6WDWH�&RPPRQ�&RUH�7HVW�5HVXOWV��1HZ�<RUN�&LW\�
*UDGHV��±���DW� �±���$XJ���������RQ�ILOH�ZLWK�DXWKRUV���1�<�6��(GXF��'HS¶W�� �����*UDGHV��±��
(QJOLVK�/DQJXDJH�$UWV�DQG�0DWKHPDWLFV�&RPPRQ�&RUH�5HVXOWV ��DW����������$XJ��������>1�<�6��
(GXF��'HS¶W�������*UDGHV��±�@��RQ�ILOH�ZLWK�DXWKRUV�� see &UDPHU� supra�QRWH������³7KH�VWDWH¶V�
ILUVW�URXQG�RI�>PRUH�ULJRURXV@�WHVW�VFRUHV�DUH�RXW�DQG�WKH\�DUH�MXVW�DV�ORZ�DV�RIILFLDOV�ZDUQHG���%XW�
WKHUH�LV�JRRG�QHZV�IRU�1HZ�<RUN�&LW\�� ,WV�VFRUHV�DUH�FORVH�WR�WKH�VWDWH�DYHUDJH��DQG�IDU�DKHDG�RI�
WKRVH�RI�RWKHU�ODUJH�FLWLHV�´���.(//(+(5��supra�QRWH������DW�����³>8@QGHU�WKH�QHZ�WHVW��1HZ�<RUN�
�
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VWXGHQWV�KDG�QDUURZHG�WKHLU������PDWK�DQG�(QJOLVK�SURILFLHQF\�JDSV�ZLWK�
RWKHU�VWXGHQWV�LQ�WKH�6WDWH�E\��UHVSHFWLYHO\�����SHUFHQW��UHPDLQLQJ�JDS�����
SRLQWV��DQG����SHUFHQW��UHPDLQLQJ�JDS�����SRLQWV�������%RRVWLQJ�WKH�&LW\¶V�
WHVW� VFRUH�JDLQV� ZDV�LWV� H[SDQGLQJ�FRKRUW�RI�FKDUWHU�VFKRROV��ZKLFK�RQ�
DYHUDJH�VXEVWDQWLDOO\�RXWVFRUHG�WUDGLWLRQDO�SXEOLF�VFKRROV�ERWK�LQ�WKH�&LW\�
DQG�VWDWHZLGH������6LQFH�������VFRUHV�KDYH�FOLPEHG�VWDWHZLGH�EXW�1HZ�<RUN�
&LW\¶V� VFRUHV� KDYH� FOLPEHG� IDVWHU�� SURSHOOLQJ� LWV� VWXGHQWV¶� DYHUDJH�
SURILFLHQF\�UDWHV� above� WKRVH� RI� RWKHU� VWXGHQWV�LQ� WKH� 6WDWH� LQ� ERWK�
VXEMHFWV�����

&RXQW\���GLVWULFW���DQG�VFKRRO�OHYHO�FRPSDULVRQV�FRQILUP�WKH�&LW\¶V�
JDLQV�UHODWLYH�WR�WKH�UHVW�RI�WKH�6WDWH�DQG�UHYHDO�WKH�VWUHQJWK�RI�WKRVH�JDLQV�
DFURVV�DOO�ILYH�&LW\�ERURXJKV��FRXQW\�HTXLYDOHQWV���LQFOXGLQJ�WKH�%URQ[��WKH�

�
&LW\�HOHPHQWDU\�VWXGHQWV�������FDPH�FORVH�WR�WKH�QHZ�VWDWH�DYHUDJHV�LQ�WKH�SHUFHQWDJHV�RI�VWXGHQWV�
SURILFLHQW�LQ�PDWK�DQG�(QJOLVK�´���
����1�<�6��(GXF��'HS¶W�������*UDGHV��±���supra QRWH������DW����������$XJ���������RQ�ILOH�ZLWK�
DXWKRUV����
����&75�� )25�56&+�� 21�('8&��287&20(6�� &+$57(5� 6&+22/�3(5)250$1&(� ,1� 1(:�<25.�
&,7<�� DW� �±�� �)HE�� ���� �������
KWWSV���ZZZ�Q\FFKDUWHUVFKRROV�RUJ�VLWHV�GHIDXOW�ILOHV�UHVRXUFHV�&UHGR5HSRUW�����SGI�
>KWWSV���SHUPD�FF�+8�/�-(:8@��FRPSDULQJ�DQQXDO�VWXGHQW�OHDUQLQJ�JURZWK�LQ�����������UHDGLQJ�
DQG�PDWK�E\�VWXGHQWV�LQ�1HZ�<RUN�&LW\�FKDUWHU�VFKRROV�DQG�LQ�WUDGLWLRQDO�SXEOLF�VFKRROV��³736´��
WKH�FKDUWHU� VWXGHQWV�RWKHUZLVH�ZRXOG�KDYH�DWWHQGHG��RQ�DYHUDJH�� FKDUWHU� VWXGHQWV�³JDLQ>HG@�DQ�
DGGLWLRQDO�RQH�PRQWK�RI�OHDUQLQJ�LQ�UHDGLQJ�RYHU�WKHLU�736�FRXQWHUSDUWV�SHU�\HDU�RI�VFKRROLQJ�́ �
DQG�³DERXW�ILYH�PRQWKV�RI�DGGLWLRQDO�OHDUQLQJ´�LQ�PDWK���&75��)25�56&+��21�('8&��287&20(6��
1$7,21$/� &+$57(5� 6&+22/� 678'<�� DW� ��� ��������
KWWSV���FUHGR�VWDQIRUG�HGX�VLWHV�J�ILOHV�VEL\EM�����I�QFVVB����BILQDOBGUDIW�SGI �
>KWWSV���SHUPD�FF�17�)�&)')@� �ILQGLQJ�WKDW�QDWLRQDOO\� GXULQJ�VDPH�SHULRG��FKDUWHU�VWXGHQWV�LQ�
UHDGLQJ�EDUHO\�RXWSHUIRUPHG��DQG�LQ�PDWK�EDUHO\�XQGHUSHUIRUPHG ��PDWFKHG�736�VWXGHQWV���&75��
)25�56&+�� 21�('8&��287&20(6�� &+$57(5� 6&+22/�3(5)250$1&(�,1�1(:�<25.��DW� ���±���
�6HSW�� �������
KWWSV���FUHGR�VWDQIRUG�HGX�VLWHV�J�ILOHV�VEL\EM�����I�Q\BVWDWHBUHSRUWB����B��B��BILQDO�SGI �
>KWWSV���SHUPD�FF��1/4���31@��ILQGLQJ�LQ�D�ODWHU�VWXG\�RI�1HZ�<RUN�6WDWH�FKDUWHU�VFKRROV�GXULQJ�
WKH�ODVW�WZR�\HDUV�RI�WKH�%ORRPEHUJ� UHIRUPV�DQG�IROORZLQJ�WKUHH�\HDUV��WKDW�DQQXDO�³EHQHILWV�IRU�
FKDUWHU�VWXGHQWV�´�³PRVWO\�GULYHQ�E\�WKH�SHUIRUPDQFH�RI�FKDUWHU�VFKRROV�LQ�1HZ�<RUN�&LW\�´�ZHUH�
HTXLYDOHQW�WR�³���GD\V�RI�DGGLWLRQDO�OHDUQLQJ�LQ�UHDGLQJ�DQG����DGGLWLRQDO�GD\V�LQ�PDWK´�FRPSDUHG�
WR�OHDUQLQJ�E\�PDWFKHG�736�VWXGHQWV�� see�&DUROLQH�0��+R[E\�	�6RQDOL�0XUDUND��Charter Schools 
in New York City: Who Enrolls and How They Affect Their Students’ AchievemenW���±����1DW¶O�
%XUHDX� RI� (FRQ�� 5VFK��� :RUNLQJ� 3DSHU� 1R�� ������� �������
KWWSV���ZZZ�QEHU�RUJ�SDSHUV�Z������SGI� >KWWSV���SHUPD�FF�<3�*��.9�@� �ILQGLQJ� FDXVDO�
HYLGHQFH� WKDW� VWXGHQWV�LQ� &LW\� FKDUWHU� VFKRROV�RXWSHUIRUPHG�VWDWLVWLFDOO\� LGHQWLFDO� VWXGHQWV�LQ�
UHJXODU�SXEOLF�VFKRROV�LQ�PDWK�DQG�(QJOLVK���
���� 1�<�6�� (GXF�� 'HS¶W�� ����� (/$� DQG� 0DWK� 7HVW� 5HVXOWV �� DW� ��� �$XJ�� �������
KWWS���ZZZ�Q\VHG�JRY�FRPPRQ�Q\VHG�ILOHV�SURJUDPV�LQIRUPDWLRQ�UHSRUWLQJ�VHUYLFHV����������
WHVW�UHVXOWV�SUHVHQWDWLRQ�SGI� >KWWSV���SHUPD�FF�+6*��43%8@� �UHSRUWLQJ� &LW\� SURILFLHQF\� UDWHV�
DFURVV�DOO�WHVWHG�JUDGHV�DV�����DQG���SHUFHQWDJH�SRLQWV�JUHDWHU�WKDQ�LQ�UHVW�RI�VWDWH�LQ��UHVSHFWLYHO\��
PDWK�DQG�(QJOLVK���
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6WDWH¶V� SRRUHVW�FRXQW\�����&RPSDULQJ�1HZ�<RUN�&LW\� WR� WKH� IRXU�RWKHU�
GHQVHO\�SRSXODWHG�FLWLHV�LQ�WKH�6WDWH²DOO�RI�ZKLFK�KDG�VLPLODU�VFRUH�JDSV�
UHODWLYH�WR�WKH�6WDWH�DYHUDJH�DV�RI�����²tells a similar story�����
�

)RXUWK�*UDGH�6FDOH�6FRUH�*DS�ZLWK�5HVW�RI�6WDWH�
� ����� ����� �����

1HZ�<RUN�&LW\� ���� ��� ���
%XIIDOR��5RFKHVWHU��
6\UDFXVH��<RQNHUV� ���� ���� ����

�

�
����1HZ�<RUN�6WDWH¶V�VL[W\�WZR�FRXQWLHV�UDQJH�IURP�RQH�RI�WKH�QDWLRQ¶V�ZHDOWKLHVW��:HVWFKHVWHU��
WR�RQH�RI�LWV�SRRUHVW��%URQ[����%URQ[��.LQJV��%URRNO\Q���1HZ�<RUN��0DQKDWWDQ���4XHHQV��DQG�
5LFKPRQG��6WDWHQ�,VODQG��FRXQWLHV�FRPSULVH�1HZ�<RUN�&LW\��ZLWK�PHGLDQ�IDPLO\�LQFRPH�ORZHU�
WKDQ�WKH�VWDWH�DYHUDJH�LQ� IRXU�RI�WKH�ILYH�FRXQWLHV��ZLWK����SHUFHQW�RI�WKH�&LW\¶V�VWXGHQWV����Top 
Staten Island Public Schools�� 38%�� 6&+�� 5(9��� KWWSV���ZZZ�SXEOLFVFKRROUHYLHZ�FRP�QHZ�
\RUN�VWDWHQ�LVODQG� >� KWWSV���SHUPD�FF��.�8�&��;@�� QuickFacts�� 8�6�� &(1686� %85($8��
KWWSV���ZZZ�FHQVXV�JRY�TXLFNIDFWV�IDFW�WDEOH�QHZ\RUNFLW\QHZ\RUN�EURQ[FRXQW\EURQ[ERURXJKQH
Z\RUN�NLQJVFRXQW\EURRNO\QERURXJKQHZ\RUN�QHZ\RUNFRXQW\PDQKDWWDQERURXJKQHZ\RUN�TXHHQV
FRXQW\TXHHQVERURXJKQHZ\RUN�ULFKPRQGFRXQW\VWDWHQLVODQGERURXJKQHZ\RUN�367�������
>KWWSV���SHUPD�FF���$=�.&5$@���,Q�������WKH�&LW\¶V�ILYH�ERURXJKV�KDG�WKH�ERWWRP�IRXU��DQG�ILYH�
RI�WKH�VHYHQ�ORZHVW��DYHUDJH�IRXUWK�JUDGH�UHDGLQJ�SURILFLHQF\�OHYHOV�DPRQJ�WKH�VL[W\�WZR�FRXQWLHV�
VWDWHZLGH���-HVVH�0DUJROLV��$�1HZ�9LHZ�RI�1HZ�<RUN�&LW\�6FKRRO�3HUIRUPDQFH������±������
DW� ���RQ� ILOH� ZLWK� WKH� DXWKRUV��� � %\�������KRZHYHU��4XHHQV��6WDWHQ� ,VODQG��0DQKDWWDQ�� DQG�
%URRNO\Q�KDG�OHDS�IURJJHG�GR]HQV�RI�RWKHU�FRXQWLHV��UDQNLQJ�IRXUWK��VL[WK��WHQWK��DQG�ILIWHHQWK�RXW�
RI�VL[W\�WZR���%URQ[�RXWSHUIRUPHG�VHYHUDO�FRXQWLHV�DQG�VXEVWDQWLDOO\�FORVHG�WKH�JDS�ZLWK�RWKHU�
&LW\�ERURXJKV�  Id���7KH�VWXG\�FRPSDUHG�FRXQWLHV¶�DFWXDO�ILYH�\HDU�JDLQV�WR�JDLQV�WKHLU�GLIIHUHQW�
VWDUWLQJ�SRLQWV�SUHGLFWHG���2XWVLGH�WKH�&LW\��PRVW�FRXQWLHV¶�H[SHFWHG�DQG�DFWXDO�JDLQV�ZHUH�ZLWKLQ�
WZR�SRLQWV�RI�HDFK�RWKHU��DQG�QRQH�EHDW�LWV�H[SHFWHG�DYHUDJH�SURILFLHQF\�OHYHO�E\�PRUH�WKDQ�ILYH�
SRLQWV���,Q�FRQWUDVW��DOO�ILYH�1HZ�<RUN�&LW\�FRXQWLHV�³VXUSDVVHG�WKHLU�H[SHFWHG�JDLQV�E\�PRUH�WKDQ�
ILYH�SRLQWV�´�DQG�WRJHWKHU�GLG�VR�E\�DOPRVW�QLQH�SRLQWV .  Id.�DW��±����&RQWUROOLQJ�IRU�ORZHU�VWDUWLQJ�
SRVLWLRQV��³1HZ�<RUN�&LW\¶V� ILYH�ERURXJKV�PDGH�PRUH�SURJUHVV�LQ�(QJOLVK�DQG�PDWK�WKDQ�DQ\�
RWKHU�FRXQW\�LQ�WKH�VWDWH�´��Id.�DW��±���

7KH�6WDWH�GLYLGHV�1HZ�<RUN�&LW\�SXEOLF�VFKRROV�LQWR����JHRJUDSKLF�VFKRRO�³GLVWULFWV´�
WR�FRPSDUH�WKHP� WR� WKH� 6WDWH¶V�RWKHU�����GLVWULFWV���$W� WKH� GLVWULFW�OHYHO��0DUJROLV� IRXQG�WKDW��
³>D@FURVV�DOO�JUDGHV�LQ�(QJOLVK�DQG�PDWK�����RI�>WKH�6WDWH¶V@����PRVW�LPSURYHG�GLVWULFWV�EHWZHHQ�
�����DQG�������LQFOXGLQJ�WKH�WRS�����ZHUH�LQ�1HZ�<RUN�&LW\�´� �Id.�DW�����&RPSDULQJ�WKH�&LW\¶V����
GLVWULFWV�WR� WKH����GLVWULFWV�FORVHVW�LQ� VL]H�HOVHZKHUH� LQ� WKH�6WDWH�� DQG�GLYLGLQJ�HDFK�JURXS� LQWR�
ORZHVW��PLGGOH��DQG�KLJKHVW�WKLUGV�E\�VWDUWLQJ�SHUIRUPDQFH�OHYHO��0DUJROLV�IRXQG�WKDW�WKH�&LW\¶V�
ORZHU��PLGGOH��DQG�KLJKHVW�WKLUG�GLVWULFWV�EHDW�WKHLU�H[SHFWHG�JDLQV�E\��UHVSHFWLYHO\��������DQG�� �
SHUFHQWDJH�SRLQWV��ZKLOH� WKHLU�VWDWHZLGH�FRXQWHUSDUWV�GLG�VR�E\�RQO\ �������DQG����SRLQWV���Id.�DW����
����

$�VLPLODU�SDWWHUQ�FKDUDFWHUL]HG�WKH� VFKRRO�OHYHO��� See .(//(+(5��supra�QRWH������DW���
�³>%@\�������1HZ�<RUN�&LW\�ZDV�KRPH�WR����RI�WKH����KLJKHVW�SHUIRUPLQJ�VFKRROV�>RQ�VWDWH�WHVWV��
FRPSDUHG�WR@�QRQH�>LQ�������DQG@�1HZ�<RUN�&LW\¶V�VKDUH�RI�WKH�VWDWH¶V�ORZHVW�SHUIRUPLQJ�VFKRROV�
VKUDQN�IURP����SHUFHQW�WR����SHUFHQW�´���
����3DQHO�3UHVHQWDWLRQ��supra�QRWH������DW���� see /LHEPDQ�	�5RFNRII��supra QRWH������³>,@I�WKH�
FLW\¶V�JDLQV�ZHUH�WKH�UHVXOW�RI�HDVLHU�VWDWHZLGH�WHVWV��ZH�RXJKW�WR�KDYH�VHHQ�NLGV�LPSURYH�DV�PXFK�
LQ�%XIIDOR��<RQNHUV��DQG�WKH�UHVW�RI�WKH�VWDWH��:H�GLGQ¶W�´���1�<�6��(GXF��'HS¶W�������*UDGHV��±��
(QJOLVK�/DQJXDJH�$UWV�DQG�0DWKHPDWLFV ��DW����������$XJ������������RQ�ILOH�ZLWK�DXWKRUV����
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���*DS�&ORVXUH�RQ�1DWLRQDO�7HVWV�
�
(YHU\�WZR�\HDUV�VLQFH�������1HZ�<RUN�&LW\��DORQJ�ZLWK�DOO� ILIW\�

VWDWHV�DQG�D�VXEVHW�RI�RWKHU�ODUJH�8�6��FLWLHV��PDQ\�RI�ZKLFK�DGRSWHG�VLPLODU�
UHIRUPV���KDYH�SDUWLFLSDWHG�LQ�WKH�1DWLRQDO�$VVHVVPHQW�RI�(GXFDWLRQDO�
3URJUHVV� �³1$(3´������ � 7KH�1$(3¶V� ULJRURXV�UHDGLQJ�DQG�PDWK�WHVWV��
DGPLQLVWHUHG� WR� UHSUHVHQWDWLYH� VDPSOHV� RI� IRXUWK� DQG� HLJKWK� JUDGHUV�
QDWLRQZLGH��SHUPLW�UHOLDEOH�FURVV�MXULVGLFWLRQ�FRPSDULVRQV���Figure 4�WUDFNV�
DYHUDJH�1$(3�VFRUHV�LQ�IRXUWK�JUDGH�PDWK�IURP�������ZKHQ�1HZ�<RUN�
&LW\¶V�UHIRUPV�EHJDQ�DQG�LW�ILUVW�WRRN�SDUW�LQ�1$(3��WR�������FRPSDULQJ�
1HZ�<RUN�&LW\� DQG�6WDWH�� DOO� SDUWLFLSDWLQJ� ODUJH� FLW\� �³/&´�� GLVWULFWV�
QDWLRQDOO\��DQG�WKH�QDWLRQDO�SXEOLF�VFKRRO�DJJUHJDWH�����
�

�
����$VVRFLDWLQJ�DOO�EXW�&KDUORWWH�DPRQJ� WKH�WHQ������1$(3�FLWLHV�ZLWK�PD\RUDO�FRQWURO�DQG�RU�
SRUWIROLR�UHIRUPV�DUH�$QWKRQ\�&DYDQQD�HW�DO��Research Matters: The Potential of the Portfolio 
Approach�����('8&��/($'(56+,3�����0D\��������+,//�(7�$/���supra�QRWH������DW�����:,//,$0�
-��0$7+,6�	�.(9,1�*��:(/1(5��1$7¶/�('8&��32/¶<�&75��� 7+(�³3257)2/,2´�$3352$&+� 72�
6&+22/� ',675,&7� *29(51$1&(�� DW� �� �0DU�� �������
KWWSV���QHSF�FRORUDGR�HGX�VLWHV�GHIDXOW�ILOHV�SXEOLFDWLRQV�0DWKLV���5%230�
����3RUWIROLRB��SGI�>KWWSV���SHUPD�FF��%0)�=0*�@��Frequently Asked Questions about the 
Portfolio Strategy�� &53(�� �������� KWWSV���ZZZ�FUSH�RUJ�VLWHV�GHIDXOW�ILOHV�FUSH�SRUWIROLR�IDT�
�����SGI�>KWWSV���SHUPD�FF��&%-���4/@��:21*�	��6+(1��&75�� )25�$0��352*5(66��0$<25$/�
*29(51$1&(�$1'�678'(17� $&+,(9(0(17�� +2:�0$<25�/('�',675,&76� $5(� ,03529,1*�
6&+22/�$1'�678'(17�3(5)250$1&(��DW��±���0DU��������>KWWSV���SHUPD�FF�$33��115<@���
����'DWD�LQ�Figure 4�DQG�WKH�WZR�IROORZLQJ�WDEOHV�LV�GHULYHG�IURP�WKH�1DWLRQDO�&HQWHU�IRU�(GXFDWLRQ�
6WDWLVWLFV�� � NAEP Data Explorer�� 1$7¶/� &75�� )25� ('8&�� 67$76�� �
KWWSV���ZZZ�QDWLRQVUHSRUWFDUG�JRY�QGHFRUH�[SORUH�1'(� >KWWSV���SHUPD�FF��793�*64�@�� � 7KH�
$SSHQGL[�KDV�DQDORJRXV�JUDSKV�IRU�WKH�RWKHU�WKUHH�1$(3�JUDGH�VXEMHFW�FRPELQDWLRQV���7KHVH�GDWD�
XQGHUVWDWH�GLIIHUHQFHV�EHWZHHQ� 1HZ� <RUN�&LW\¶V� DQG� WKH�RWKHU� MXULVGLFWLRQV¶�UDWHV�RI�FKDQJH�
EHFDXVH�WKH�&LW\¶V� UHVXOWV�DUH�LQFOXGHG�LQ�WKRVH�MXULVGLFWLRQV¶�UHVXOWV���See�Trial Urban District 
Assessment (TUDA)��1$7¶/�&75�� )25�('8&��67$76��� KWWSV���QFHV�HG�JRY�QDWLRQVUHSRUWFDUG�WXGD��
>KWWSV���SHUPD�FF�*�9*�=81;@��³5HVXOWV�IRU�VWXGHQWV�LQ�WKH�78'$�VDPSOHV�DUH�DOVR�LQFOXGHG�LQ�
VWDWH�DQG�QDWLRQDO�VDPSOHV�ZLWK�DSSURSULDWH�ZHLJKWLQJ�´��� �7KLV�LV�HVSHFLDOO\� WUXH�IRU�1HZ�<RUN�
&LW\�6WDWH�FRPSDULVRQV��DV�WKH�&LW\�HGXFDWHV�DERXW����SHUFHQW�RI�WKH�6WDWH¶V�SXEOLF�VFKRRO�VWXGHQWV���
Compare N.Y.C. Public Schools Enrollment (2018–19)��supra�QRWH������with N.Y. State Public 
School Enrollment (2018–19)��supra�QRWH������
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Figure 4��1$(3�6FRUHV�����������

�
�

'XULQJ�WKH�UHIRUP¶V�ILUVW�VHYHQ�\HDUV�WKURXJK�������1$(3�VFRUHV�
URVH�QDWLRQZLGH���But�WKH\�URVH�IDVWHU�LQ�1HZ�<RUN�&LW\��VKULQNLQJ�VFRUH�
JDSV�ZLWK�1HZ�<RUN�6WDWH�LQ�DOO�IRXU�JUDGH�VXEMHFW�FRPELQDWLRQV��DQG�ZLWK�
WKH�QDWLRQ�LQ�WKUHH�RI�WKH�IRXU������

�
&KDQJH�LQ�1HZ�<RUN�&LW\¶V�1$(3�6FRUH�*DSV������±�����

�
�

)RXUWK�*UDGH� (LJKWK�*UDGH�
0DWK� 5HDGLQJ� 0DWK� 5HDGLQJ�

*DS�ZLWK�1DWLRQ� ����� ����� ����� �����
*DS�ZLWK�1HZ�<RUN�6WDWH� ����� ����� ����� ����

�
1HZ�<RUN�&LW\�DOVR�LQFUHDVHG�LWV�LQLWLDOO\�PRGHVW�SURILFLHQF\�DGYDQWDJH�
RYHU�RWKHU�ODUJH�FLWLHV�LQ�WKH�IRXUWK�JUDGH�VXEMHFWV���

,Q�WKH�UHIRUPV¶�ODVW�IRXU�\HDUV��WKH�&LW\¶V�1$(3�VFRUHV�OHYHOHG�RII�
VRPH��ZKLOH�QDWLRQDO�VFRUHV�URVH���7KH�QDWLRQDO�LQFUHDVHV�ZHUH�SURSHOOHG�LQ�
SDUW�E\�UDSLGO\�ULVLQJ�UHVXOWV�LQ�RWKHU�ODUJH�FLWLHV�DV�WKH\�DGRSWHG�UHIRUPV�
VLPLODU�WR�1HZ�<RUN�&LW\��RIWHQ�OHG�E\�&LW\�WUDQVSODQWV������ 'XULQJ�WKLV�

�
����%HWZHHQ������DQG�������1HZ�<RUN�&LW\�FORVHG����SHUFHQW�RI�LWV�JDS�ZLWK�WKH�QDWLRQ�LQ�IRXUWK�
JUDGH�PDWK�����SHUFHQW�RI�LWV�IRXUWK�JUDGH�UHDGLQJ�JDS�� DQG����SHUFHQW�RI�LWV�HLJKWK�JUDGH�PDWK�
JDS��ZLWK�D����SHUFHQW�LQFUHDVH�LQ�LWV�HLJKWK�JUDGH�UHDGLQJ�JDS���,Q�WKH�VDPH�SHULRG��WKH�1HZ�<RUN�
&LW\�6WDWH� JDS� FORVHG����SHUFHQW�LQ� IRXUWK�JUDGH� PDWK�����SHUFHQW� LQ� IRXUWK�JUDGH� UHDGLQJ�����
SHUFHQW�LQ�HLJKWK�JUDGH�PDWK��DQG���SHUFHQW�LQ�HLJKWK�JUDGH� UHDGLQJ��� See�/LHEPDQ�	�5RFNRII��
supra QRWH������³(QJOLVK�DQG�PDWK�JDLQV�E\�>1HZ�<RUN�&LW\@��WK�JUDGHUV�>IURP������WR�����@²
PRVW�RI�ZKRP�DUH�SRRU��EODFN��DQG�+LVSDQLF±DUH�HTXLYDOHQW�WR�D� WKLUG�RI� WKH�DFKLHYHPHQW�JDS�
EHWZHHQ�PLQRULW\�DQG�ZKLWH�VWXGHQWV�WKDW�KDV�SHUVLVWHG�IRU�GHFDGHV�LQ�WKLV�FRXQWU\�´��
����See 52%(57� %$/)$1=�(7� $/���%8,/',1*�$�*5$'�1$7,21��352*5(66� $1'�&+$//(1*(�,1�
(1',1*� 7+(� +,*+� 6&+22/� '523287� (3,'(0,&�� � DW� ��� ��������
KWWS���QHZ�HYHU\�JUDGXDWHV�RUJ�ZS�FRQWHQW�XSORDGV���������%*1B����B5HSRUW�SGI�
>KWWSV���SHUPD�FF���(3�-4$�@��FUHGLWLQJ� QDWLRQDO�KLJK� VFKRRO�JUDGXDWLRQ� LQFUHDVHV� LQ� SDUW� WR�
�
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SHULRG��KRZHYHU��WKH�&LW\�JDLQHG�JURXQG�RQ�WKH�6WDWH� LQ�WKH�previously 
lagging HLJKWK�JUDGH�VXEMHFWV� as� VWXGHQWV�ZKR� EHQHILWHG� IURP� HDUOLHU�
UHIRUPV�reached the�KLJKHU�JUDGH�����

&KDQJH�LQ�1HZ�<RUN�&LW\¶V�1$(3�6FRUH�*DSV������±2013 
Fourth Grade Eighth Grade 

Math Reading Math Reading 
Gap with Nation  -38% -17%    0% +11% 
Gap with New York State -60% -33% -43%  -23% 

�
���,PSDFW�RQ�5DFLDO�'LVSDULWLHV�

�
,Q�������WUDFNLQJ�VLPLODU�FKDQJHV�LQ�RWKHU�FLWLHV��1HZ�<RUN�&LW\�

YRWHUV�HOHFWHG�%LOO�GH�%ODVLR�PD\RU�RQ�D�SODWIRUP�RI�HQGLQJ�WKH�%ORRPEHUJ�
.OHLQ�VFKRRO�UHIRUPV������:K\��LI�WKH�UHIRUPV�ZHUH�DV�VXFFHVVIXO�DV�ZH�KDYH�
VXJJHVWHG��ZHUH�WKH\� HQGHG"�� 6HYHUDO� DVSHFWV�RI�WKH� UHIRUPV²FORVLQJ�
QHLJKERUKRRG�VFKRROV��RSHQLQJ�FKDUWHU�VFKRROV��XVLQJ� VWDQGDUGL]HG�WHVW�
VFRUHV�WR�HYDOXDWH�VFKRROV�DQG�WHDFKHUV²ZHUH�XQSRSXODU�DPRQJ�WHDFKHUV�
DQG�PDQ\��HVSHFLDOO\�PLGGOH�FODVV��YRWHUV����� � $JJUDYDWLQJ�PDWWHUV��WKH�
UHIRUPHUV�WUHDWHG�SROLF\�H[SHULPHQWDWLRQ�DV�D� WHFKQRFUDWLF�H[HUFLVH�WKDW�
HQJDJHG� WHDFKHUV�� VWXGHQWV�� SDUHQWV�� DQG� FRPPXQLWLHV� RQO\� DV� WKH�
LQVWUXPHQWV�DQG�VXEMHFWV�RI�WKH�H[SHULPHQWV�UDWKHU�WKDQ�DV�SDUWQHUV�LQ�WKH�
LQQRYDWLRQV¶�GHYHORSPHQW�DQG�HYDOXDWLRQ²ZLWK�SDUWLFXODUO\�FDODPLWRXV�
UHVXOWV� LQ� WKH� FDVH� RI� VFKRRO� FORVXUHV����� � 2YHUOD\LQJ� WKHVH� FULWLTXHV��
KRZHYHU��ZDV�DQRWKHU�WKDW�EURDGHQHG�WKHLU�DSSHDO��WKH�V\VWHPLF�UHIRUPV�KDG�

�
UHIRUPV�³EHJ>X@Q�LQ�1HZ�<RUN�&LW\´���+,//�	�&$03%(//, supra�QRWH������DW����:21*�	�6+(1��
supra�QRWH������DW�����QRWLQJ�����±�����1$(3�JDLQV�DFURVV�PD\RUDO�FRQWURO�GLVWULFWV����7KH�VXUJH�
LQ�RWKHU�FLWLHV¶�1$(3�VFRUHV�UHODWLYH�WR�1HZ�<RUN�&LW\¶V�ZDV�PRVW�QRWDEOH�LQ�������� Compare�
.HPSOH��Student Outcomes��supra�QRWH���������±����ILQGLQJ�KLJKHU�UDWHV�RI�1$(3�JDLQV�LQ�1HZ�
<RUN�&LW\� WKDQ� LQ�RWKHU� ODUJH� FLWLHV�DQG�QDWLRQZLGH� IURP������ WR��������with� 3DOODV��Policy 
Directions��supra�QRWH������DW����QRWLQJ�1HZ�<RUN�&LW\�VWXGHQWV¶�³VXEVWDQWLDO�LQFUHDVH´�LQ�1$(3�
�WK�DQG��WK�UHDGLQJ�DQG�PDWK�SHUIRUPDQFH�EHWZHHQ������DQG�������DQG�WKDW�E\�������RWKHU�FLWLHV�
ZHUH�³FDWFKLQJ�XS´��  Cf��+LOO��supra�QRWH������³1$(3�JDLQV�>PD\�EH@�PRUH�PHDQLQJIXO�LQ�1HZ�
<RUN� WKDQ� LQ� RWKHU� FLWLHV�� EHFDXVH�1HZ� <RUN� H[SHULHQFHV�PRUH� SRSXODWLRQ�JURZWK� DPRQJ�
GLVDGYDQWDJHG�VWXGHQWV�WKDQ�DQ\�RWKHU�8�6��FLW\�DQG�WKHUHIRUH�PXVW�FRQVWDQWO\�PDNH�XS�D�VFRUH�
GHILFLW�´���
���See $O�%DNHU�	�0RWRNR�5LFK��Small Testing Gains for City Students Continue Gradual Rise in 
Bloomberg Era�� 1�<�� 7,0(6�� 'HF�� ���� ������ DW� $��� �ILQGLQJ� ³VWHDG\� WKRXJK� LQFUHPHQWDO�
LPSURYHPHQW´�LQ�1$(3�VFRUHV�GXULQJ�UHIRUP�SHULRG���
����See�/LHEPDQ��&UXLNVKDQN�	�0D��supra�QRWH������DW����±����FLWLQJ�VRXUFHV����
����Id. DW����±�������±����
��� Id��DW����±�������±�����
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QRW�VROHO\�WDUJHWHG�DQG�GLG�QRW�IXOO\�FORVH��WKH�V\VWHPV¶�UDFLDO�DQG�RWKHU�
RXWFRPH�GLVSDULWLHV�����

7KH�FULWLFV�ZHUH�ULJKW�WKDW�VXEVWDQWLDO�UDFLDO�DQG�RWKHU�GLVSDULWLHV�
UHPDLQHG�DV�RI�����������:KDW�WKH\�PLVVHG��KRZHYHU��LV�WKH�H[WHQW�WR�ZKLFK�
V\VWHP�ZLGH�H[SHULPHQWDWLRQ�EHQHILWHG�FKLOGUHQ�RI� FRORU�DQG� OHVVHQHG�
SUHYLRXVO\�JURWHVTXH�GLVSDULWLHV�LQ�DFDGHPLF�DFKLHYHPHQW���&RQVLGHU�WKDW�
WZR�WKLUGV�RI�1HZ�<RUN�6WDWH¶V�%ODFN�DQG�/DWLQ[�VWXGHQWV�EHQHILWHG�IURP�
WKH�&LW\¶V�VXEVWDQWLDO�UHGXFWLRQ�RI�LWV�1$(3�DQG�JUDGXDWLRQ�JDSV�ZLWK�WKH�
QDWLRQ��DQG�LWV�UHPDUNDEOH�HUDVXUH�RI�LWV�DFKLHYHPHQW�JDS�ZLWK�WKH�UHVW�RI�
WKH�6WDWH��FRPSDUHG�WR�RQO\�15�SHUFHQW�RI�WKH�6WDWH¶V�:KLWH�VWXGHQWV������
)XUWKHU��LQ�PRVW�FDVHV��%ODFN�DQG�/DWLQ[�VWXGHQWV¶�DFKLHYHPHQW�URVH�PRUH�
VWHHSO\�WKDQ�WKDW�RI�:KLWH�VWXGHQWV�����

�
����See, e.g.��1250�)58&+7(5� (7�$/���$11(1%(5*�,167��)25�6&+��5()250��,6�'(02*5$3+<�
67,//� '(67,1<"�� DW� �� ��������KWWS���ZZZ�DTHQ\�RUJ�ZS�FRQWHQW�XSORDGV�������������B��B���
,V�GHPRJUDSK\�VWLOO�GHVWLQ\�SGI� >KWWSV���SHUPD�FF�0=4��65�9@� �FULWLFL]LQJ� 1HZ� <RUN� &LW\�
UHIRUPV�EHFDXVH�³UDFLDO�FRPSRVLWLRQ�DQG�DYHUDJH�LQFRPH�RI�D�VWXGHQW¶V�KRPH�QHLJKERUKRRG�DUH�
YHU\�VWURQJ�SUHGLFWRUV�RI�D� VWXGHQW¶V�FKDQFH�RI�JUDGXDWLQJ�KLJK� V FKRRO�UHDG\�IRU�FROOHJH�� >DQG@�
JDSV�EHWZHHQ�QHLJKERUKRRGV�DUH�HQRUPRXV´���-DYLHU�+HUQDQGH], In Mayoral Race, Looking for 
Substance in Schools Conversation �� 1�<�� 7,0(6�� $XJ�� ��� ������ DW� $��� �TXRWLQJ� FODLPV� E\�
FDQGLGDWH� WR� UHSODFH� 0D\RU�%ORRPEHUJ� WKDW� KLV� HGXFDWLRQ� UHIRUPV�KDG�³µGLVPDO¶´�HIIHFWV�RQ�
VWXGHQWV�RI�FRORU���/X]�<DGLUD�+HUUHUD�	�3HGUR�1RJXHUD��Children First and its Impact on Latino 
Students in New York City�� ,1027,21� 0$*��� 6HSW�� ��� ������
KWWSV���LQPRWLRQPDJD]LQH�FRP�HU���SQBQ\ODWLQRV�KWPO� >KWWSV���SHUPD�FF�(-.��3*�7@�
�³>'@HVSLWH�WKH�EROG�DVVHUWLRQV�E\�0D\RU�%ORRPEHUJ���������WKHUH�KDYH�EHHQ�QR�VLJQLILFDQW�UHGXFWLRQ�
LQ�WKH�DFKLHYHPHQW�JDS� VHSDUDWLQJ�1HZ�<RUN�&LW\¶V�$IULFDQ�$PHULFDQ�DQG�/DWLQR�VWXGHQWV�IURP�
:KLWH� VWXGHQWV��������´���+LOO� supra�QRWH������³&ULWLFV�SRLQW�RXW�WKH�UHPDLQLQJ�GHILFLHQFLHV�RI�������
VFKRROV�LQ�SRRU�DQG�PLQRULW\�DUHDV�>DV@�PDQ\�FKLOGUHQ�DUH�VWLOO�VWXFN�LQ�ZHDN�VFKRROV�´���.(03/(��
1�<�&��+,*+�6&+22/6��supra�QRWH������DW�����³>$@PRQJ�\RXQJ�PHQ�ZKR�HQWHUHG�KLJK�VFKRRO�LQ�
������PRUH� WKDQ���� SHUFHQW� RI� $VLDQ�DQG� ZKLWH� \RXWK�JUDGXDWHG� ZLWK� D� 5HJHQWV� 'LSORPD��
FRPSDUHG�WR����SHUFHQW�RI�EODFN�DQG�+LVSDQLF�\RXQJ�PHQ�´���5DPRV��supra� QRWH������QRWLQJ�
FODLPV�RI�RQO\�³PRGHVW´�GHFOLQHV�LQ�DFKLHYHPHQW�JDSV�XQGHU�%ORRPEHUJ���6KDSLUR�� supra� QRWH�
���� �³>&@ULWLFV�������KDYH� DFFXVHG�>%ORRPEHUJ@� RI� RYHUVHHLQJ� D� YDVWO\� XQHTXDO� V\VWHP�� ZLWK�
PLQRULW\�VWXGHQWV�ORVLQJ�RXW�RQ� WKH� UHVRXUFHV�WKHLU�ZKLWH� DQG�$VLDQ�FRXQWHUSDUWV�KDYH��������´���
(/$,1(�:(,66� 	�'21� /21*� %52$'(5� %2/'(5� $3352$&+� 72� ('8&���0$5.(7�25,(17('�
('8&$7,21� 5()2506¶� 5+(725,&� 758036� 5($/,7<�� DW� �� �$SU�� ������
KWWSV���ILOHV�HSL�RUJ������EED�UKHWRULF�WUXPSV�UHDOLW\�SGI� >KWWSV���SHUPD�FF�.-0��.�3�@�
�³>5HIRUP@�JDLQV� VOLJKWO\�QDUURZHG�WKH�EODFN�ZKLWH�JDS� LQ� WKH�FLW\��EXW�QRW� HQRXJK�WR�FRXQWHU�
JURZLQJ�JDSV�LQ�RWKHU�VXEMHFWV�DQG�JUDGHV�´���
����See, e.g.��.(03/(��1�<�&��+,*+�6&+22/6��supra�QRWH������DW�����TXRWHG�supra�QRWH�������
����See supra QRWH�����DQG�DFFRPSDQ\LQJ�WH[W��N.Y. State Public School Enrollment (2017–2018)��
supra�QRWH�������
����Graduation��1�<�&��'(3¶7� 2)�('8&���35(/,0,1$5<�1(:�<25.�&,7<�*5$'8$7,21�5$7(6�
&/$66�2)�������'HF������������DW�������UHSRUWLQJ�LQFUHDVHV�LQ�IRXU�\HDU�JUDGXDWLRQ�UDWHV�IURP�ILUVW�
UHIRUP�FRKRUW�������JUDGXDWHV��WR�ODVW�������JUDGXDWHV���DOO�VWXGHQWV������SHUFHQW��$VLDQ�VWXGHQWV��
����SHUFHQW��%ODFN�VWXGHQWV������SHUFHQW��%ODFN�PDOHV������SHUFHQW��/DWLQ[�VWXGHQWV������SHUFHQW��
/DWLQ[�PDOHV������SHUFHQW��VWXGHQWV�ZLWK�GLVDELOLWLHV�������SHUFHQW��IURP����SHUFHQW�WR����SHUFHQW�
JUDGXDWLQJ��� E\������� WKH������%ODFN�:KLWH� DQG�/DWLQ[�:KLWH� JDSV�KDG� QDUURZHG����DQG���
�
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�
SHUFHQWDJH�SRLQWV��UHVSHFWLYHO\���see�.(03/(��1�<�&��+,*+�6&+22/6� supra�QRWH������DW��±�����±
��������ILQGLQJ�WKDW� IURP������WR�������JUDGXDWLRQ�UDWHV�LPSURYHG�DW�D�PRGHUDWHO\�IDVWHU�WKDQ�
DYHUDJH� SDFH� IRU�%ODFN� DQG�/DWLQ[� VWXGHQWV�DQG� LPSURYHG�PRUH� IRU�PDOH� VWXGHQWV�RI�FRORU��
HFRQRPLFDOO\�GLVDGYDQWDJHG�VWXGHQWV��(QJOLVK�OHDUQHUV��DQG�VWXGHQWV�ZLWK�VSHFLDO�QHHGV��³ODUJHVW�
LPSURYHPHQWV´�ZHUH� IRU� VWXGHQWV�HQWHULQJ� KLJK� VFKRRO�ZLWK� ³ORZHVW� UHODWLYH� DWWHQGDQFH� DQG�
DFKLHYHPHQW� WHVW� VFRUHV� IURP�PLGGOH� VFKRRO´������� SHUFHQW� IRU� VWXGHQWV�ZKR� ZHUH� FKURQLF�
DEVHQWHHV�LQ�WKH��WK�JUDGH��FRPSDUHG�WR�����SHUFHQW�IRU��WK�JUDGHUV�ZLWK����SHUFHQW�RU�JUHDWHU�
DWWHQGDQFH�� DQG������ SHUFHQW� IRU� VWXGHQWV�ZLWK� WKH� ORZHVW��WK� JUDGH� (/$� DQG� PDWK� VFRUHV�
FRPSDUHG�WR������SHUFHQW�IRU�PLGGOH�UDQJH�VWXGHQWV�� see also�%/220�	�817(50$1��supra�QRWH�
�����DW� �±��������±����HQUROOLQJ� LQ�%ORRPEHUJ�HUD�QHZ�VPDOO�KLJK� VFKRRO�LQFUHDVHG�IRXU�\HDU�
JUDGXDWLRQ�UDWHV�E\�����SHUFHQWDJH�SRLQWV�IRU�DOO�VWXGHQWV�������SHUFHQW�FRPSDUHG�WR������SHUFHQW���
ZLWK� ODUJHVW�JDLQV�E\�%ODFN�PDOHV�������SHUFHQW�PRUH�OLNHO\�WR�JUDGXDWH��DQG�+LVSDQLF�IHPDOHV�
������SHUFHQW�PRUH�OLNHO\����
             College readiness�� VHH�.(//(+(5��supra QRWH������DW��� �ILQGLQJ� WKDW�$3�SDVV�UDWH� IRU�
%ODFN�VWXGHQWV�URVH����SHUFHQW�EHWZHHQ������DQG�������ZKLOH�RYHUDOO�SDVV�UDWHV�ZHUH�VWDWLF��&LW\¶V�
���SHUFHQW�LQFUHDVH�LQ�6$7� WDNHUV�³ZDV�GULYHQ�E\�PRUH�$IULFDQ�$PHULFDQ�DQG�/DWLQR�VWXGHQWV�
WDNLQJ�WKH�WHVW´���%/$&.�	�&2&$��supra�QRWH������DW�(6�LLL��³7KH�ODUJHVW�SHUFHQW�LQFUHDVHV�LQ�ERWK�
KLJK� VFKRRO�JUDGXDWLRQ� DQG�FROOHJH� HQUROOPHQW� KDYH�EHHQ� DPRQJ�������VWXGHQWV� LQ� WKH� SRRUHVW�
QHLJKERUKRRGV��%ODFN�DQG�/DWLQR�VWXGHQWV��DQG�\RXQJ�PHQ�´���3DQHO�3UHVHQWDWLRQ� supra�QRWH������
DW�����UHSRUWLQJ������WR������LQFUHDVHV�LQ�FLW\�JUDGXDWHV¶�HQUROOPHQW�LQ�&81<��$VLDQ�VWXGHQWV��
���� SHUFHQW�� %ODFN� VWXGHQWV������ SHUFHQW�� /DWLQ[� VWXGHQWV����� SHUFHQW��:KLWH� VWXGHQWV�����
SHUFHQW���
             State achievement tests�� 6FDOH�VFRUH�FRPSDULVRQV�E\�UDFH�DUH�DYDLODEOH�RQO\�EHIRUH�DQG�
DIWHU�WHVWV�FKDQJHG���)URP������WR�������%ODFN�DQG�/DWLQ[�DYHUDJH�PDWK�VFRUHV��DOO�JUDGHV��URVH�
���DQG����SRLQWV��FRPSDUHG�WR����DQG����SRLQWV�IRU�$VLDQ�DQG�:KLWH� VWXGHQWV��LQ�(QJOLVK� �%ODFN�
DQG�/DWLQ[�VFRUHV�URVH����SRLQWV��FRPSDUHG�WR���DQG���IRU�$VLDQ�DQG�:KLWH�VWXGHQWV²ZLWK�GHFOLQHV�
LQ�VFRUH�JDSV��DOO�WHVWHG�JUDGHV��RI�������SRLQWV�����SHUFHQW��%ODFN�:KLWH�(QJOLVK�������SRLQWV�����
SHUFHQW��/DWLQ[�:KLWH�(QJOLVK������SRLQWV�����SHUFHQW��%ODFN�:KLWH� PDWK�� DQG�����SRLQWV�����
SHUFHQW��/DWLQ[�PDWK���3DQHO�3UHVHQWDWLRQ��supra�QRWH������DW��±�����%HWZHHQ������DQG�������WKH�
ILUVW�FRPSDULVRQ�DYDLODEOH�XQGHU�WKH�QHZ�WHVW��%ODFN�DQG�/DWLQ[�JDLQV�LQ�(QJOLVK������SHUFHQW�DQG�
����SHUFHQW��UHVSHFWLYHO\��RXWSDFHG�$VLDQ�DQG�:KLWH�JDLQV������SHUFHQW�DQG�����SHUFHQW���DV�GLG�
%ODFN�DQG�/DWLQ[�JDLQV�LQ�PDWK�SURILFLHQF\�OHYHOV�������SHUFHQW�DQG������SHUFHQW��YHUVXV�$VLDQ�
DQG�:KLWH�JDLQV�������SHUFHQW�������SHUFHQW�²DOEHLW�DJDLQVW�PXFK�ORZHU�VWDUWLQJ�SRLQWV�IRU�%ODFN�
DQG�/DWLQ[�WKDQ�IRU�$VLDQ�DQG�:KLWH�VWXGHQWV���(1*$*(1<��0($685,1*�678'(17�352*5(66�,1�
*5$'(6� �±�� (1*�� /$1*�� $576� 	� 0$7+�� DW� ���� ��� �$XJ�� �������
KWWS���ZZZ�S���Q\VHG�JRY�LUV�HOD�PDWK����������*UDGHV���(/$0DWK�ILQDO��������SGI�
>KWWSV���SHUPD�FF�%7���.�1�@; see� +LOO�� supra� QRWH� ���� �VXPPDUL]LQJ� UHVHDUFK�RQ� UHIRUPV�
VKRZLQJ� WKDW� ³1HZ� <RUN�&LW\¶V�EODFN�DQG�+LVSDQLF�VWXGHQWV�ZHUH����SHUFHQWDJH�SRLQWV�PRUH�
OLNHO\��ZKLOH�ZKLWH�DQG�$VLDQ�VWXGHQWV�ZHUH���SRLQWV�PRUH�OLNHO\��WR�EH�LQ�DERYH�DYHUDJH�VFKRROV�
>LQ�����@�WKDQ�LQ�����´���.HPSOH��Student Outcomes��supra QRWH������VKRZLQJ�WKDW�UHIRUPV�KDG�
VWURQJHU�EHQHILFLDO�HIIHFWV�RQ�VWXGHQWV�ZLWK�ORZHU�VWDUWLQJ�VFRUHV���see�also�&75��)25�56&+�� 21�
('8&��287&20(6� supra�QRWH������DW���±����ILQGLQJ�WKDW�1HZ�<RUN�FKDUWHU�VFKRRO�VWXGHQWV�ZKR�
JDLQHG�PRVW�FRPSDUHG�WR�PDWFKHG�VWXGHQWV�DWWHQGLQJ�WUDGLWLRQDO�SXEOLF�VFKRROV�IURP������WR������
ZHUH�%ODFN� VWXGHQWV�LQ�SRYHUW\��UHFHLYLQJ�HTXLYDOHQW�RI�³DQ�DGGLWLRQDO����GD\V�RI� OHDUQLQJ� LQ�
UHDGLQJ�DQG����GD\V�RI�OHDUQLQJ� LQ�PDWK´��DQG�³+LVSDQLF�FKDUWHU�VWXGHQWV�LQ�SRYHUW\´��UHFHLYLQJ�
³DQ�DGGLWLRQDO����GD\V�RI�OHDUQLQJ�LQ�PDWK´����
             NAEP outcomes��%HWZHHQ������DQG�������DYHUDJH�IRXUWK�JUDGH�DQG�HLJKWK�JUDGH�PDWK�
DQG� UHDGLQJ� VFRUHV�RI� WKH� &LW\¶V� $VLDQ�� %ODFN�� /DWLQ[�� DQG� :KLWH� VWXGHQWV� LQFUHDVHG� LQ� DOO�
JUDGH�VXEMHFW�FRPELQDWLRQV�IRU�DOO�SRSXODWLRQV�ZLWK�WKH�H[FHSWLRQ�RI�:KLWH�VWXGHQWV¶�IRXUWK�JUDGH�
UHDGLQJ� VFRUHV��ZKLFK�GHFOLQHG�D�SRLQW���$VLDQ��%ODFN��DQG�/DWLQ[� VFRUHV�URVH�PRUH�WKDQ�:KLWH�
VFRUHV�LQ�WKUHH�TXDUWHUV�RI�WKH�JUDGH�VXEMHFW�FRPELQDWLRQV���NAEP Data Explorer��1$7¶/�&75��
�
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&RQYHUVHO\�� HQGLQJ� V\VWHP�ZLGH� H[SHULPHQWDWLRQ� LQ� IDYRU� RI�
�VLQFH�DEDQGRQHG��UHVRXUFH�LQIXVLRQV�WDUJHWLQJ� RQO\� WKH� &LW\¶V� ORZHVW�
SHUIRUPLQJ�VFKRROV����KDV�widened�PRVW�JDSV�DQG�VORZHG�WKH�VKULQNDJH�RI�
RWKHUV���Figure 5 FRPSDUHV�WKH�ILUVW�VL[�\HDUV�RI�WKH�UHIRUPV��ZKHQ�WKH�
GLVSDULW\�EHWZHHQ�WKH�&LW\¶V�PDLQO\�%ODFN�DQG�+LVSDQLF�VWXGHQW�ERG\�DQG�
SXEOLF�VFKRRO�VWXGHQWV�QDWLRQZLGH�RQ�IRXUWK�JUDGH�1$(3�VFRUHV�shrunk by 
almost two-thirds��ZLWK�WKH�JDS¶V�80 percent increase�LQ�WKH�VL[�\HDUV�VLQFH�
WKH�UHIRUPV�HQGHG������6LPLODUO\��Figure 6�LOOXVWUDWHV�WKDW�LQ�WKH�UHIRUP¶V�ILUVW�
VL[�\HDUV��WKH�&LW\¶V�/DWLQ[��(QJOLVK�/HDUQHU��DQG�GLVDEOHG�VWXGHQWV�FORVHG�
D�TXDUWHU�WR�RYHU�D�WKLUG�RI�WKHLU�JDSV�ZLWK�:KLWH�VWXGHQWV��RQO\�WR�ORVH�WKDW�
JURXQG�LQ�WKH�VL[�\HDUV�VLQFH�WKH�UHIRUPV�HQGHG������6WXGHQWV�LQ�DOO�WKUHH�
FDWHJRULHV�VFRUHG�WKH�VDPH�DV�WKH\�GLG�VHYHQWHHQ�\HDUV�DJR��ZKLOH�WKH�VFRUHV�
RI�:KLWH�VWXGHQWV�DQG�VWXGHQWV�QDWLRQDOO\�KDYH�ULVHQ������7KH�VWRU\�LV�ZRUVH�
IRU�%ODFN� VWXGHQWV�� ZKRVH�PRGHVW�JDLQV� RQ� :KLWH� VWXGHQWV�GXULQJ�WKH�
UHIRUPV�KDYH�JLYHQ�ZD\�WR�ORVVHV²PHDQLQJ�%ODFN�VWXGHQWV¶�VFRUHV�DUH�QRZ�
well�below�WKHLU������DYHUDJHV������/LNHZLVH��DIWHU�VWHDGLO\�VKULQNLQJ�GXULQJ�
WKH�UHIRUPV��%ODFN�:KLWH�DQG�+LVSDQLF�:KLWH�JDSV�RQ�VWDWH�DFKLHYHPHQW�
WHVWV�KDYH�ZLGHQHG�VLQFH�WKH�UHIRUPV�HQGHG��DV�Figure 7 LOOXVWUDWHV������7KH�
%ODFN�:KLWH�DQG�+LVSDQLF�:KLWH�JUDGXDWLRQ�JDSV�KDYH�FRQWLQXHG�WR�GHFOLQH�
VLQFH�WKH�UHIRUPV�HQGHG��EXW�WKH�SDFH�RI�LPSURYHPHQW�KDV�GHFOLQHG������$V�

�
)25� ('8&�� 67$76��� KWWSV���ZZZ�QDWLRQVUHSRUWFDUG�JRY�QGHFRUH�[SORUH�1'(�
>KWWSV���SHUPD�FF���$-�)�7+@��see also�.(//(+(5��supra�QRWH������DW��� �³1$(3�SHUIRUPDQFH�
JDSV� EHWZHHQ� >1HZ� <RUN�&LW\¶V@� ORZHU�� DQG� KLJKHU�LQFRPH�VWXGHQWV�QDUURZHG�VXEVWDQWLDOO\´�
EHWZHHQ������DQG�������GURSSLQJ�>���SHUFHQW@�LQ�PDWK�DQG�>���SHUFHQW@�LQ�UHDGLQJ���
����(DUO\�LQ�KLV�WHQXUH��0D\RU�GH�%ODVLR�HQGHG�WKH�V\VWHPV¶�³SRUWIROLR´�SROLF\�RI�WUDFNLQJ�OHDUQLQJ�
JURZWK�DW�DOO�VFKRROV�DQG�UHSODFLQJ�ZHDNHU�VFKRROV�ZLWK�QHZHU�VWURQJHU�RQHV�DQG�FKRVH�LQVWHDG�WR�
SRXU�UHVRXUFHV�LQWR�D�VPDOO�QXPEHU�RI�WKH�&LW\¶V�ORZHVW�SHUIRUPLQJ�VFKRROV���7KUHH�\HDUV�ODWHU��KH�
DEDQGRQHG�WKH�SODQ�DV�D�IDLOXUH�DQG�EHJDQ�FORVLQJ�WKH�VFKRROV�� �See (OL]D�6KDSLUR��$773 Million 
Later, de Blasio Ends Signature Initiative to Improve Failing Schools��1�<��7,0(6��)HE������������
DW� $��� �³0D\RU� %LOO� GH� %ODVLR� LV� FDQFHOLQJ� RQH� RI� KLV� VLJQDWXUH� HGXFDWLRQ� LQLWLDWLYHV��
DFNQRZOHGJLQJ� WKDW�GHVSLWH� VSHQGLQJ������PLOOLRQ�KH�ZDV� XQDEOH�WR� WXUQ�DURXQG�PDQ\�ORQJ�
VWUXJJOLQJ�SXEOLF�VFKRROV�LQ�WKUHH�\HDUV�DIWHU�GHFDGHV�RI�SUHYLRXV�LQWHUYHQWLRQV�KDG�DOVR�IDLOHG�´���
����NAEP Data Explorer��supra�QRWH�������7KH�GDWD�XQGHUO\LQJ�Figures 5±��DUH�IURP�id��DQG�DUH�
IXUWKHU�GLVSOD\HG�LQ�7DEOHV���DQG���LQ�WKH�$SSHQGL[��
����Id.�
��� Id���
����Id.��
����1�<�&�� 'HS¶W� RI� (GXF��� Test Results�� $&$'(0,&6��
KWWSV���LQIRKXE�Q\FHG�RUJ�UHSRUWV�DFDGHPLFV�WHVW�UHVXOWV� >KWWSV���SHUPD�FF��.&%��1�'@�� 3DQHO�
3UHVHQWDWLRQ� supra�QRWH������DW����DQG�DFFRPSDQ\LQJ�WH[W���Figure�7� FRYHUV������WR������DQG�
�����WR��������&KDQJHV� LQ� WHVWV� DQG�KRZ� WKHLU� VFRUHV�ZHUH� VFDOHG�EHWZHHQ� WKRVH� WZR�SHULRGV�
FRQIRXQG�ORQJLWXGLQDO�FRPSDULVRQV��See supra�QRWHV����±����DQG�DFFRPSDQ\LQJ�WH[W��
����See�5VFK��$OO�� IRU�1�<�&��6FKRROV��How Have NYC’s High School Graduation and College 
Enrollment Rates Changed Over Time�� 6327/,*+7� 21� 1�<�&�� 6&+22/6� �-XQH� ���� �������
�
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WHPSWLQJ�DV�LW� ZDV�IRU�WKH�&LW\� WR�GURS�PLGGOH�FODVV�VFKRROV�RXW�RI�WKH�
UHIRUPV�DQG�IRFXV�RQO\�RQ� D� VPDOO�QXPEHU�RI�IDLOLQJ�VFKRROV�DWWHQGHG�
PDLQO\�E\�SRRU�VWXGHQWV�RI�FRORU��WKH�UHVXOWV�KDYH�EHHQ�KDUPIXO�WR�WKHP��

                     �
Figure 5 

�

Figure 6�

�

�
KWWSV���UHVHDUFK�VWHLQKDUGW�Q\X�HGX�VLWH�UHVHDUFKBDOOLDQFH������������KRZ�KDYH�Q\FV�KLJK�
VFKRRO�JUDGXDWLRQ�DQG�FROOHJH�HQUROOPHQW�UDWHV�FKDQJHG�RYHU�WLPH� >KWWSV���SHUPD�FF�7&�/�
�3+/@��GHILQLQJ�JUDGXDWLRQ�UDWH�DV�SHUFHQW�RI�HQWHULQJ�KLJK�VFKRRO�VWXGHQWV�JUDGXDWLQJ�IRXU�\HDUV�
ODWHU����
�

&KDQJH�LQ�1�<�&��*UDGXDWLRQ�*DS�ZLWK�:KLWH�6WXGHQWV �
3HUFHQWDJH�3RLQW�&KDQJH� >&KDQJH�<HDU@��3HUFHQW�&KDQJH��

5HIRUP�3KDVHV������±����������±������YV��3RVW�5HIRUP�3HULRG������±������
� %ODFN�6WXGHQWV� +LVSDQLF�6WXGHQWV� (FRQRPLFDOO\�

'LVDGYDQWDJHG�6WXGHQWV�
����±������ ���>�����@��������� �����>�����@�������� ���>�����@��������
����±����� ���>�����@�������� ����>�����@�������� ���>�����@��������
���������� ���>�����@�������� �����>�����@�������� ���>�����@���������

�
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Figure 7 

�
�

,Q�������LQ�UHIXVLQJ�WR�UHFRJQL]H�D�FRQVWLWXWLRQDO�ULJKW�WR�HGXFDWLRQ��
WKH�6XSUHPH�&RXUW�H[SUHVVHG�XQFHUWDLQW\�ZKHWKHU�FRXUWV�IDLUO\�FRXOG�H[SHFW�
HGXFDWRUV� WR� FORVH� %ODFN� DQG� /DWLQ[� DFKLHYHPHQW� JDSV� ZLWK� :KLWH�
VWXGHQWV������0LJKW�WKHUH�EH�VRPHWKLQJ�DERXW�WKHVH�VWXGHQWV��WKHLU�IDPLOLHV��
RU�WKHLU�QHLJKERUKRRGV�WKDW�UHQGHU�GLVSDULWLHV�LQHYLWDEOH"�� ,Q�URXJKO\�WKH�
ILUVW�ILIWHHQ�\HDUV�RI�WKLV�FHQWXU\��FRXQWOHVV�FODVVURRP��VFKRRO��DQG�GLVWULFW�
OHYHO�H[SHULPHQWV�E\�1HZ�<RUN�&LW\�DQG�RWKHU�ODUJH�GLVWULFWV�GLVSURYHG�WKDW�
VXJJHVWLRQ�DQG�YDOLGDWHG�WKH�FRXQWHU�VXVSLFLRQ�WKH�&RXUW�VDLG�LW�KDG�QR�ZD\�
WR� WHVW�� WKDW� RIILFLDOV� SHUSHWXDWH� UDFLDO� GLVSDULWLHV� EDVHG� RQ� WKH� IDOVH�
DVFULSWLRQ�RI�UDFLDO�OLPLWDWLRQV��� 7KHUH�LV��KRZHYHU��D�ZD\�WR�WHVW� WKHVH�
FRPSHWLQJ�VXVSLFLRQV�E\�LQWHUSUHWLQJ�WKH�(TXDO�3URWHFWLRQ�&ODXVH�WR�UHTXLUH�
VWHSV�WR�plumb the uncertainty��H[SRVLQJ�UDFLDO�GLVSDULWLHV�VXSSRUWDEOH�RQO\�
EDVHG�RQ� IDOVH�DVVXPSWLRQV��EHQHILWLQJ�%ODFN� FRPPXQLWLHV�PRUH� WKDQ�
WDUJHWHG�VWHSV��DQG�DLGLQJ�WKH�EURDGHU�SXEOLF�DV�ZHOO��
�

'����6&+22/�'(6(*5(*$7,21�����±�����
�

2EVHUYHUV�RIWHQ�FKDUDFWHUL]H�WKH�HGXFDWLRQDO�DFKLHYHPHQW�JDS�DV�
³SHUVLVWHQW �́DQG�³IDLO>LQJ@�WR�FORVH�´����EXW�DV�Figure 8 LOOXVWUDWHV��WKLV�LV�QRW�

�
����6DQ�$QWRQLR�,QGHS��6FK��'LVW��Y��5RGULJXH]������8�6�������±������±�����������GLVFXVVHG�supra�
QRWH����DQG�DFFRPSDQ\LQJ�WH[W���
����See, e.g.��(ULF�$��+DQXVKHN�HW�DO���The Achievement Gap Fails to Close��('1(;7��6XPPHU�
������DW�KWWSV���ZZZ�HGXFDWLRQQH[W�RUJ�DFKLHYHPHQW�JDS�IDLOV�FORVH�KDOI�FHQWXU\�WHVWLQJ�VKRZV�
SHUVLVWHQW�GLYLGH�>KWWSV���SHUPD�FF��.���8�5*@��FODLPLQJ�WKDW� SROLF\�IDLOXUHV�H[SODLQ�ZK\�WKH�
DFKLHYHPHQW�³JDS� >KDV@�UHPDLQHG�FRQVWDQW´���5LFKDUG�5RWKVWHLQ, A Wider Lens On the Black-
�
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WUXH���Twice�RYHU�WKH�SDVW�ILIW\�\HDUV��WKH�%ODFN�:KLWH�DQG�/DWLQ[�:KLWH�
1$(3�JDSV�VKUXQN�VXEVWDQWLDOO\�LQ�QHDUO\�DOO�WHVWHG�JUDGHV�DQG�VXEMHFWV��
IURP������WR�������DQG�DJDLQ�IURP������WR�����������$V�D�UHVXOW��³EODFN�DQG�
+LVSDQLF�VWXGHQWV�WRGD\�DUH�URXJKO\�WKUHH�\HDUV�DKHDG�RI�WKHLU�SDUHQWV¶�
JHQHUDWLRQ�LQ�PDWK´�DQG�³URXJKO\�WZR�WR�WKUHH�\HDUV�DKHDG �́LQ�UHDGLQJ���
³:KLWH�VWXGHQWV¶�VFRUHV�KDYH�DOVR�LPSURYHG��EXW�QRW�E\�DV�PXFK�´�����

Figure 8�

�
Stanford CtU��IRU�(GXF��3RO¶\�$QDO\VLV��supra note 188, at fig.1. 

�
White Achievement Gap��3+,�'(/7$�.$33$1��2FW��������DW�����������DUJXLQJ� WKDW� ³SHUVLVWHQW�
DFKLHYHPHQW�JDSV´�VKRZ�WKDW�VFKRRO�SROLFLHV�FDQQRW�VROYH�SUREOHPV�VWHPPLQJ�IURP�EURDG�VRFLDO�
IRUFHV���
���� 6WDQIRUG� &WU�� IRU� (GXF�� 3RO¶\� $QDO\VLV�� Racial and Ethnic Achievement Gaps�� ('8&��
23325781,7<� 021,725,1*� 352-(&7�� KWWSV���FHSD�VWDQIRUG�HGX�HGXFDWLRQDO�RSSRUWXQLW\�
PRQLWRULQJ�SURMHFW�DFKLHYHPHQW�JDSV�UDFH�>KWWSV���SHUPD�FF�8)�;��34�@��REVHUYLQJ��EDVHG�RQ�
GDWD�XQGHUO\LQJ�Figure 8�� WKDW� ³ZKLWH�EODFN� DQG�ZKLWH�+LVSDQLF�DFKLHYHPHQW�JDSV� KDYH�EHHQ�
GHFOLQLQJ��DOEHLW�XQVWHDGLO\�´�³QDUURZ>LQJ@�VKDUSO\�LQ�WKH�����V�DQG�ILUVW�KDOI�RI�WKH�����V�´�WKHQ�
³VWDOO>LQJ@´�DQG�HYHQ�ZLGHQLQJ�XQWLO� WKH�QHZ�FHQWXU\�ZKHQ� WKH\�GHFOLQHG�DJDLQ� WKURXJK���������
:H�DGDSWHG�Figure 8�IURP�id.�E\�DGGLQJ�WKH�WZR�ODEHOHG�ER[HV���
����Id.�
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&DXVDO�H[SODQDWLRQV�IRU�QDWLRQDO�YDULDWLRQV�LQ�JDS�change�DUH�KDUG�
WR�SURYH�����EXW�PHDQLQJIXO�JDS�FORVXUH�LQ�³H[SHULPHQWDOLVW �́XUEDQ�VFKRRO�
GLVWULFWV�LQ�WKH�ILUVW�ILIWHHQ�\HDUV�RI�WKH�FHQWXU\�VXJJHVWV�DQ�H[SODQDWLRQ�IRU�
WKH�later�SHULRG�RI�GHFOLQHV������7KH�earlier�GHFOLQHV�DOVR�FRLQFLGHG�ZLWK�D�
QDWLRQDO�H[SHULPHQW�LQ�HGXFDWLRQ�UHIRUP��UDFLDO�LQWHJUDWLRQ�RI�YDVW�VZDWKV�
RI�WKH�QDWLRQ¶V�VFKRROV��ZKLFK�EHJDQ�LQ�HDUQHVW�RQO\�LQ�������WKHQ�EHJDQ�
FROODSVLQJ�LQ�WKH�PLG�����V�GXH�WR�UHWUHQFKPHQW�E\�WKH�6XSUHPH�&RXUW�DQG�
VXFFHVVLYH�5HSXEOLFDQ�DGPLQLVWUDWLRQV������ &RQVLGHUDEOH�VRFLDO�VFLHQWLILF�
HYLGHQFH�OLQNV�����V�WR�����V�UDFLDO�LQWHJUDWLRQ�WR�HQKDQFHG�DFDGHPLF�DQG�
OLIH� RXWFRPHV� IRU� %ODFN�� /DWLQ[�� DQG� HFRQRPLFDOO\� GLVDGYDQWDJHG�
VWXGHQWV������0RUH�UHFHQWO\��(FRQRPLVW�5XFNHU�&��-RKQVRQ�KDV�XVHG�WKH�
³QDWXUDO�µSROLF\�ODE¶´�SURYLGHG�E\�ORQJLWXGLQDO�GDWD�RQ�WKH�OLIH�H[SHULHQFHV�
RI�%ODFN�DQG�:KLWH�DGXOWV�ZKR�WRRN�SDUW�LQ�³VLJQLILFDQW�HIIRUWV�WR�LQWHJUDWH�
VFKRROV�WKDW�RFFXUUHG�RQO\�IRU�DERXW����\HDUV��DQG�SHDNHG�LQ�����´�WR�GUDZ�
D� causal�OLQN�EHWZHHQ�WKDW� LQWHJUDWLRQ�DQG�VXEVWDQWLDO�LPSURYHPHQWV�LQ�
%ODFN�$PHULFDQV¶�³DFKLHYHPHQW�JDSV��HGXFDWLRQDO�DWWDLQPHQW��HDUQLQJV��
DQG�KHDOWK�VWDWXV�´����³>7@KH�ORQJHU�VWXGHQWV�ZHUH�H[SRVHG�WR�LQWHJUDWLRQ�DQG�

�
����See, e.g.,�3$8/�(��%$5721�	�5,&+$5'�-��&2/(<��('8&��7(67,1*�6(59���7+(�%/$&.�:+,7(�
$&+,(9(0(17� *$3� :+(1� 352*5(66� 67233('�� DW� �±���� ��±��� ��������
KWWSV���ILOHV�HULF�HG�JRY�IXOOWH[W�('�������SGI� >KWWSV���SHUPD�FF���-��74��@� �VXUYH\LQJ�
H[SODQDWLRQV�IRU�UDFLDO�DFKLHYHPHQW�JDSV¶�����V�WR�����V�QDUURZLQJ�DQG�VXEVHTXHQW�ZLGHQLQJ�� �
����$V�Figures 4 �DERYH���DQG�9±11 �$SSHQGL[� UHYHDO��QDWLRQDO��VWDWH��DQG�ORFDO�1$(3�VFRUHV�DQG�
JDS� FORVXUH�WDLOHG� RII� DIWHU�������ZKHQ�PDQ\�FLWLHV�DEDQGRQHG� WKHLU� HGXFDWLRQ� UHIRUPV�  See�
/LHEPDQ��&UXLNVKDQN�	�0D��supra�QRWH������DW����±����
����See infra�QRWHV����±����DQG�DFFRPSDQ\LQJ�WH[W��
����$VNHG�ZK\�³GXULQJ�WKH�KHLJKW�RI�GHVHJUHJDWLRQ�LQ�WKH�����V�DQG���V��WKH�>1$(3@�DFKLHYHPHQW�
JDS�EHWZHHQ�EODFN�DQG�ZKLWH�VWXGHQWV�QDUURZHG´�PRUH�UDSLGO\�WKDQ�HYHU�EHIRUH�RU�VLQFH��6WDQIRUG�
VRFLRORJLVW�6HDQ�5HDUGRQ��Figure 8¶V�FUHDWRU��VDLG�³µ>W@KHUH�ZDV�D� ORW�JRLQJ�RQ�>LQ�WKH�����V�DQG�
����V@��� %XW�FOHDUO\� GHVHJUHJDWLRQ� LPSURYHG�RXWFRPHV�IRU�EODFNV�� DQG�GLGQ¶W�KDUP� WKHP�IRU�
ZKLWHV�¶´� 6DUDK� *DUODQG�� Was ‘%URZQ� Y�� %RDUG’ a Failure�� 7+(� $7/$17,&�� 'HF�� ��� ������
KWWSV���ZZZ�WKHDWODQWLF�FRP�QDWLRQDO�DUFKLYH���������ZDV �EURZQ�Y�ERDUG�D�IDLOXUH��������
>KWWSV���SHUPD�FF��/99��3�*@��see The Benefits of Socioeconomically and Racially Integrated 
Schools and Classrooms�� &(1785<� )281'���$SU������������>KHUHLQDIWHU�&(1785<� )281'�@��
KWWSV���WFI�RUJ�FRQWHQW�IDFWV�WKH�EHQHILWV�RI�VRFLRHFRQRPLFDOO\�DQG�UDFLDOO\�LQWHJUDWHG�VFKRROV�
DQG�FODVVURRPV� >KWWSV���SHUPD�FF�++0��8'0�@� �³>7@KH� UDFLDO� DFKLHYHPHQW� JDS� LQ� .±���
HGXFDWLRQ�FORVHG�PRUH�UDSLGO\�GXULQJ� WKH�SHDN�\HDUV�RI� VFKRRO�GHVHJUHJDWLRQ� LQ� WKH�����V�DQG�
����V�WKDQ�LW�KDV�RYHUDOO�LQ� WKH�GHFDGHV�WKDW�IROORZHG±ZKHQ�PDQ\�GHVHJUHJDWLRQ�SROLFLHV�ZHUH�
GLVPDQWOHG�´���
���� 5XFNHU� &�� -RKQVRQ�� Why School Integration Works�� :$6+�� 3267�� 0D\� ���� ������
KWWSV���ZZZ�ZDVKLQJWRQSRVW�FRP�HGXFDWLRQ������������ZK\�VFKRRO�LQWHJUDWLRQ�ZRUNV�
>KWWSV���SHUPD�FF�9�%7��+&:@� see� 5XFNHU� -RKQVRQ�� Long-run Impacts of School 
Desegregation and School Quality on Adult Attainments� �������±������±����������±����1DW¶O�
%XUHDX�RI�(FRQ��5VFK���:RUNLQJ�3DSHU�1R���������6HSW��������>KHUHLQDIWHU�-RKQVRQ��Long-run 
Impacts@��KWWSV���ZZZ�QEHU�RUJ�SDSHUV�Z������SGI�>KWWSV���SHUPD�FF�5.3���'9$@��elaborated�
in�58&.(5�&��-2+1621�	�$/(;$1'(5�1$=$5<$1��&+,/'5(1�2)�7+(�'5($0��:+<�6&+22/�
,17(*5$7,21�:25.6� ���������3URIHVVRU�5XFNHU¶V�VRSKLVWLFDWHG�FDXVDO�DQDO\VLV���� �OHYHUDJHV�WKH�
�
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VWURQJ�VFKRRO�IXQGLQJ�>LQWHJUDWLRQ�JHQHUDWHG@��WKH�EHWWHU�WKHLU�>JDS�FORVLQJ@�
RXWFRPHV�LQ�DGXOWKRRG�́ ����

$OWKRXJK�WKH�VFKRRO�GHVHJUHJDWLRQ�HUD�IRUPDOO\�EHJDQ�ZLWK�Brown 
v. Board of Education�LQ� ���������WKH� 6XSUHPH�&RXUW¶V�³DOO� GHOLEHUDWH�
VSHHG´����WHPSRUL]LQJ�SHUPLWWHG�PDVVLYH�WKHQ�SDVVLYH�UHVLVWDQFH�DFURVV�WKH�
6RXWK��GHOD\LQJ�WKH�RQVHW�RI�V\VWHPDWLF�UDFLDO�LQWHJUDWLRQ�RI�VFKRROV�WKHUH�
XQWLO�WKH�����±���VFKRRO�\HDU�����'RXEWV�DERXW�KRZ�Brown�DSSOLHG�LQ�WKH�
1RUWK�DQG�:HVW�GHOD\HG�WKH�VWDUW�RI�VXVWDLQHG�FRXUW�RUGHUHG�GHVHJUHJDWLRQ�

�
KLVWRULFDO�³DFFLGHQW´� WKDW� VRPH�%ODFN�DQG�:KLWH� FKLOGUHQ�LQ�.±���VFKRROV�GXULQJ�WKH�����V�WR�
����V�H[SHULHQFHG��ZKLOH�RWKHUV�GLG�QRW�H[SHULHQFH��FRXUW�RUGHUHG�GHVHJUHJDWLRQ�DQG�GLG�VR�IRU�
GLIIHUHQW�DPRXQWV�RI�WLPH������FRPSDUHV�WKH�HGXFDWLRQDO��HFRQRPLF��DQG�KHDOWK�RXWFRPHV�WKURXJK�
�����RI�WKRVH�FKLOGUHQ�DV�DGXOWV��DV�UHSRUWHG�RQ�D�ORQJ�UXQQLQJ�ORQJLWXGLQDO�KRXVHKROG�VXUYH\�RI�
�����KRXVHKROGV������FRQWUROV� IRU�RWKHU�SRWHQWLDOO\�FDXVDO�IRUFHV�VXFK�DV�7LWOH�,� IXQGLQJ��+HDG�
6WDUW��LQWURGXFWLRQ�RI�NLQGHUJDUWHQ��$)'&��0HGLFDLG��)RRG�6WDPSV��&RPPXQLW\�+HDOWK�&HQWHUV��
DQG�KRVSLWDO�GHVHJUHJDWLRQ��DQG�����FRQFOXGHV�WKDW�SULRU��OHVV�VRSKLVWLFDWHG�VWXGLHV�W\SLFDOO\�IRXQG��
EXW�VXEVWDQWLDOO\�XQGHUVWDWHG��WKH�SRVLWLYH�HIIHFWV�RI�LQWHJUDWLRQ�RQ�%ODFN�VWXGHQWV���See also�:LOOLV�
+DZOH\�	�0DUN�$��6P\OLH� The Contribution of School Desegregation to Academic Achievement 
and Racial Integration, in Eliminating Racism: Profiles in Controversy� ����������3��.DW]�	�'��
7D\ORU�HGV����������³>(@YHQ�WKRXJK�ERWK�PDVVLYH�DQG�SDVVLYH�UHVLVWDQFH�KDYH�EHHQ�PRUH�FRPPRQ�
WKDQ�JHQXLQH�HIIRUWV�WR�PDNH�LW�ZRUN��VFKRRO�GHVHJUHJDWLRQ�KDV�EHQHILWHG�PRVW�RI�WKRVH�ZKR�KDYH�
H[SHULHQFHG�LW�´��� $0<� 678$57� :(//6� (7� $/���&(1785<� )281'���+2:�5$&,$//<�',9(56(�
6&+22/6� $1'� &/$6652206� &$1� %(1(),7� $//� 678'(176�� DW� ��±��� �)HE�� ��� �������
KWWSV���WFI�RUJ�FRQWHQW�UHSRUW�KRZ�UDFLDOO\�GLYHUVH�VFKRROV�DQG�FODVVURRPV�FDQ�EHQHILW�DOO�
VWXGHQWV�>KWWSV���SHUPD�FF���0��/(:+@��QRWLQJ�WKDW�UHVHDUFKHUV�ZHUH�MXVW�VWDUWLQJ�WR�XQGHUVWDQG�
KRZ� WR�LPSOHPHQW� UDFLDO� LQWHJUDWLRQ�ZLWK� WKH�EHVW�DFDGHPLF�DQG�VRFLDO�HPRWLRQDO�UHVXOWV�ZKHQ�
GHVHJUHJDWLRQ�HIIRUWV�ZHUH�UHYHUVHG�LQ�WKH�����V��VXJJHVWLQJ�WKDW�LWV�EHQHILWV�ZRXOG�KDYH�LQFUHDVHG�
KDG�LQWHJUDWLRQ�FRQWLQXHG����
���� -RKQVRQ��Why School Integration Works�� supra QRWH������ see� -RKQVRQ��Long-run Impacts, 
supra�QRWH������DW����³>)@RU�EODFNV��VFKRRO�GHVHJUHJDWLRQ�VLJQLILFDQWO\�LQFUHDVHG�ERWK�HGXFDWLRQDO�
DQG� RFFXSDWLRQDO� DWWDLQPHQWV�� FROOHJH� TXDOLW\� DQG�DGXOW� HDUQLQJV�� UHGXFHG� WKH� SUREDELO LW\�RI�
LQFDUFHUDWLRQ��DQG�LPSURYHG�DGXOW�KHDOWK�VWDWXV�>ZLWK@�QR�>LOO@�HIIHFWV�RQ�ZKLWHV>��DQG�WKRVH@�DGXOW�
DWWDLQPHQWV�LQFUHDVHG�VLJQLILFDQWO\�ZLWK�������WKH�GXUDWLRQ�RI�GHVHJUHJDWLRQ�H[SRVXUH�´���see also id.�
DW� ������ �³>%@ODFN�FKLOGUHQ�ZKR� ZHUH� H[SRVHG�WR�FRXUW�RUGHUHG�VFKRRO�GHVHJUHJDWLRQ� IRU� WKH�
PDMRULW\�RI�WKHLU�VFKRRO�DJH�\HDUV�H[SHULHQFHG�VLJQLILFDQWO\�LPSURYHG�HGXFDWLRQ��HFRQRPLF��DQG�
KHDOWK�RXWFRPHV�LQ�DGXOWKRRG��FRPSDUHG�ZLWK� WKHLU� ROGHU�VLEOLQJV�ZKR�JUHZ� XS� LQ� VHJUHJDWHG�
VFKRRO�HQYLURQPHQWV��������´���
����%URZQ�Y��%G��RI�(GXF�� ����8�6�������������������
����%URZQ�Y��%G��RI�(GXF��,,������8�6�������������������
���� $OH[DQGHU�Y��+ROPHV�&QW\�� %G��RI�(GXF�������8�6�� ������� ��������SHU�FXULDP�� �RUGHULQJ�
GHVHJUHJDWLRQ�³IRUWKZLWK´���&DUWHU�Y��:�� )HOLFLDQD�3DULVK�6FK��%G�������8�6�� ����������������
�HQGLQJ�HUD�RI�³DOO�GHOLEHUDWH�VSHHG´�DQG�RUGHULQJ�GHVHJUHJDWLRQ�WR�FRPPHQFH�³QRZ´���see�5REHUW�
&DUWHU��The Warren Court and Desegregation �����0,&+��/��5(9�������������������QRWLQJ�WKDW�DV�
RI�����±����RQO\������SHU�FHQW�RI�%ODFN� VWXGHQWV�LQ�WKH�HOHYHQ� VWDWHV�RI�WKH� ROG�&RQIHGHUDF\ �
DWWHQGHG�VFKRROV�ZLWK�ZKLWH�VWXGHQWV²D�QXPEHU�WKDW�UHDFKHG������SHUFHQW�WKH�QH[W�\HDU��DQG������
SHUFHQW� WKH� IROORZLQJ� \HDU�� DV� RI� ������ Brown� KDG� ³DFFRPSOLVKHG� YHU\� OLWWOH� VFKRRO�
GHVHJUHJDWLRQ´��� -DPHV� 6��/LHEPDQ��Desegregating Politics: “All-Out” School Desegregation 
Explained�����&2/80��/��5(9�������������	�QQ�����������±�����������GLVFXVVLQJ�PDVVLYH��WKHQ�
SDVVLYH�UHVLVWDQFH�GHOD\LQJ�GHVHJUHJDWLRQ�IRU����\HDUV�DIWHU�Brown���-RKQVRQ��Long-run Impacts��
supra�QRWH������DW����³>2@QO\���SHUFHQW�RI�WKH�GLVWULFWV�WKDW�ZRXOG�HYHQWXDOO\�XQGHUJR�FRXUW�RUGHUHG�
GHVHJUHJDWLRQ�KDG�>GRQH�VR@�E\������������E\������WKLV�URVH�WR�RYHU����SHUFHQW�´���
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LQ�WKRVH�SDUWV�RI�WKH�FRXQWU\�XQWLO����������� ,Q�WKH�HDUO\�����V��KRZHYHU��
VFKRRO�GHVHJUHJDWLRQ�H[SORGHG�QDWLRQZLGH����� � $V�LV� GRFXPHQWHG�E\�D�
IHGHUDO�VWXG\�RI�����UDQGRPO\�VHOHFWHG�VFKRRO�GLVWULFWV�QDWLRQZLGH��E\�������
IHGHUDO�FRXUW�RU�DGPLQLVWUDWLYH�GHVHJUHJDWLRQ�RUGHUV�ZHUH�LQ�SODFH�LQ�DQ�
DVWRQLVKLQJ����SHUFHQW�RI�VFKRRO�GLVWULFWV��DQG�WKH�SURSRUWLRQ�RI�%ODFN�
VWXGHQWV�DWWHQGLQJ�HVVHQWLDOO\�DOO�PLQRULW\�VFKRROV�KDG�IDOOHQ�IURP����WR����
SHUFHQW�VLQFH�������ZKLOH�WKH�SURSRUWLRQ�RI�%ODFN�VWXGHQWV�LQ�VFKRROV�WKDW�
ZHUH����WR����SHUFHQW�:KLWH�KDG��JURZQ�IURP����WR����SHUFHQW������$V�LW�
KDSSHQHG��WKH� �����UHSRUW� FRLQFLGHG�ZLWK� UDFLDO� LQWHJUDWLRQ¶V�DSRJHH���
7KHUHDIWHU��D�VHULHV�RI�PLG�����V�����WKHQ�HDUO\�����V�����6XSUHPH�&RXUW�
GHFLVLRQV�OLPLWLQJ� WKH� DYDLODELOLW\�DQG� UHDFK� RI� GHVHJUHJDWLRQ� RUGHUV��
FRXSOHG�ZLWK�WKH�ZLWKGUDZDO�RI�IHGHUDO�HQIRUFHPHQW�E\�WKH�5HDJDQ�DQG�
%XVK�DGPLQLVWUDWLRQV�IURP������WR� ������VSHOOHG�WKH�HQG�RI�WKH� VRFLDO�
H[SHULPHQW������$V�2UILHOG�DQG�<XQ�UHSRUW��³>W@KH�SHUFHQW�RI�EODFN�VWXGHQWV�

�
����.H\HV�Y��6FK��'LVW��1R���������8�6�������������������DSSURYLQJ�³DOO�RXW´�VFKRRO�GHVHJUHJDWLRQ�
RUGHU�LQ�FLW\�ZKHUH�VHJUHJDWLRQ�KDG�QRW�SUHYLRXVO\�EHHQ�VWDWXWRULO\�UHTXLUHG���&ROXPEXV�%G��RI�
(GXF��Y��3HQLFN������8�6��������������VLPLODU����
����See /LHEPDQ��Desegregating Politics��supra�QRWH������DW�����±����
���� See ),1,6� :(/&+� 	� $8'5(<� /,*+7�� 8�6�� &200¶1� 21� &,9�� 576��� ('����������1(:�
(9,'(1&(� 21� 6&+22/� '(6(*5(*$7,21�� DW� �±��� ��±���� ��±������±��� �������� /LHEPDQ��
Desegregating Politics��supra�QRWH������DW�����±���QQ������±����FLWLQJ�VLPLODU�VWXGLHV�DQG�QRWLQJ�
FULWLFLVP�RI�WKH������IHGHUDO�VWXG\�IRU�XQGHU�VDPSOLQJ�VRXWKHUQ�UXUDO�GLVWULFWV��ZKHUH�LQWHJUDWLRQ�
UDWHV�ZHUH�HVSHFLDOO\�KLJK���see also�-RKQVRQ��Long-run Impacts, supra�QRWH������DW����ILQGLQJ�WKDW�
���SHUFHQW�RI�WKH�%ODFN�UHVSRQGHQWV�LQ�D�ODUJH�QDWLRQDO�UHSUHVHQWDWLYH�VXUYH\�RI�LQGLYLGXDOV�ERUQ�
EHWZHHQ������DQG������WKDW�WKH�VXUYH\�³IROORZHG�LQWR�DGXOWKRRG�JUHZ�XS�LQ�D�VFKRRO�GLVWULFW�WKDW�
ZDV�VXEMHFW�WR�D�GHVHJUHJDWLRQ�FRXUW�RUGHU�VRPHWLPH�EHWZHHQ������DQG�����´���
����See 'D\WRQ�%G��RI�(GXF��Y��%ULQNPDQ������8�6�� �����������������O LPLWLQJ� GHVHJUHJDWLRQ�
UHPHGLHV� WR� VFKRRO� VHJUHJDWLRQ� FDXVDOO\� OLQNHG� WR� SDUWLFXODU�� LGHQWLILDEOH� DFWV� RI� LQWHQWLRQDO�
VHJUHJDWLRQ���0LOOLNHQ�Y��%UDGOH\������8�6�����������������������������EDUULQJ�LQFOXVLRQ�RI�DOO�
:KLWH� VXEXUEV� LQ�GHVHJUHJDWLRQ� RUGHUV� UHPHG\LQJ� VWDWHZLGH� DQG� ORFDO� VHJUHJDWLRQ� RI�XUEDQ�
VFKRROV��HYHQ�LI�QHFHVVDU\�WR�SURYLGH�D�PRGLFXP�RI�UDFLDO�LQWHJUDWLRQ��LI�VXEXUEDQ�GLVWULFWV�GLG�QRW�
WKHPVHOYHV�VHJUHJDWH�VFKRROV����
����(DUO\�����V�GHFLVLRQV�PDNLQJ�LW�SURJUHVVLYHO\�HDVLHU�IRU�VFKRRO�GLVWULFWV�XQGHU�GHVHJUHJDWLRQ�
RUGHUV� WR� EH� GHFODUHG� ³XQLWDU\´�DQG� UHWXUQ� WR� VHJUHJDWLYH� QHLJKERUKRRG�DVVLJQPHQW�SROLFLHV�
LQFOXGH�0LVVRXUL�Y��-HQNLQV������8�6�������������)UHHPDQ�Y��3LWWV ������8�6��������������%G��RI�
(GXF��Y��'RZHOO������8�6��������������see 6HDQ� )��5HDUGRQ�HW� DO���%URZQ Fades:�The End of 
Court-Ordered School Desegregation and the Resegregation of American Public Schools �����-��
32/¶<�$1$/<6,6�	�0*07����������±������������ILQGLQJ�LQFUHDVHG�VFKRRO�VHJUHJDWLRQ�LQ�RYHU�
����GLVWULFWV� UHOHDVHG� IURP� FRXUW�RUGHUHG�GHVHJUHJDWLRQ�SXUVXDQW�WR� WKH�FLWHG� 6XSUHPH�&RXUW�
GHFLVLRQV���
��� See� &+$5/(6� 7�� &/27)(/7(5��$)7(5� BROWN�� 7+(� 5,6(� $1'� 5(75($7� 2)� 6&+22/�
'(6(*5(*$7,21 �±�������±�����������/LHEPDQ, Desegregating Politics�� supra� QRWH������DW�
����±���� *$5<� 25),(/'� 	� 686$1� ($721�� ',60$17/,1*� '(6(*5(*$7,21�� 7+(� 48,(7�
5(9(56$/�2)�BROWN V. BOARD OF EDUCATION�[[LLL���������*$5<�25),(/'��+$59��&,9��576��
352-(&7��6&+22/6�025(�6(3$5$7(��&216(48(1&(6�2)�$�'(&$'(�2)�5(6(*5(*$7,21���±���
�-XO\��������PDUNLQJ�WKH�\HDUV���������DV�WKH�WXUQLQJ�SRLQW�IURP�LQFUHDVLQJ�WR�GHFUHDVLQJ�UDFLDO�
LQWHJUDWLRQ����
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LQ�PDMRULW\�ZKLWH�VFKRROV�SHDNHG�LQ�WKH�HDUO\�����V�DQG�GHFOLQHG�WR�WKH�
OHYHOV�RI�WKH�����V�E\�WKH���������VFKRRO�\HDU�´�����

7KH� HYLGHQFH�OLQNLQJ� UDFLDO�DQG� HFRQRPLF�LQWHJUDWLRQ�WR� EHWWHU�
DFDGHPLF�DQG�RWKHU�OLIH�RXWFRPHV�IRU�%ODFN��/DWLQ[��DQG�HFRQRPLFDOO\�
GLVDGYDQWDJHG�VWXGHQWV�LV�UREXVW�DQG�PXOWLIDFHWHG�����Rigorously�VWXGLHG�
LQSXW�DQG�RXWFRPH�HIIHFWV�RI�.±���UDFLDO�LQWHJUDWLRQ�RQ�%ODFN�VWXGHQWV�DQG�
RI�HFRQRPLF�LQWHJUDWLRQ�RQ�ORZ�LQFRPH�VWXGHQWV��ZLWK�QR�DGYHUVH�HIIHFWV�RQ�
:KLWH�VWXGHQWV�����LQFOXGH��

x +LJKHU� SHU� SXSLO� IXQGLQJ����� ORZHU� VWXGHQW�WHDFKHU�
UDWLRV����� EHWWHU� WHDFKHUV��IDFLOLWLHV��DQG� FXUULFXOD�����
KLJKHU�DFDGHPLF�H[SHFWDWLRQV�IRU�VWXGHQWV�E\�HGXFDWRUV�

�
����*$5<�25),(/'�	�-2+1�7��<81��5(6(*5(*$7,21�,1�$0(5,&$1�6&+22/6�����+DUY��&LY��5WV��
3URMHFW� -XQH� ������� see .LPEHUO\� -HQNLQV� 5RELQVRQ , Resurrecting the Promise of Brown: 
Understanding and Remedying How the Supreme Court Reconstitutionalized Segregated Schools��
���1�&��/��5(9����������±������������GHVFULELQJ�KRZ�TXLFNO\�DQG�IXOO\�WKH�2NODKRPD�&LW\�VFKRRO�
GLVWULFW�LQ�%G��RI�(GXF��Y��'RZHOO������8�6��������������UDFLDOO\�LQWHJUDWHG�VFKRROV�EHWZHHQ������
DQG�������WKHQ�UHYHUWHG�WR�D�³ODUJH�QXPEHU�RI�������RQH�UDFH�VFKRROV´�ZKHQ�WKH�FRXUWV�GHFODUHG�WKH�
GLVWULFW�XQLWDU\���6WHYHQ�5LYNLQ��Desegregation Since the Coleman Report��('1(;7��6SULQJ�������
KWWSV���ZZZ�HGXFDWLRQQH[W�RUJ�GHVHJUHJDWLRQ�VLQFH�WKH�FROHPDQ�UHSRUW�UDFLDO�FRPSRVLWLRQ�
VWXGHQW�OHDUQLQJ�>KWWSV���SHUPD�FF��*�8�/�34@��QRWLQJ�WKDW�WKH�DYHUDJH�SHUFHQWDJH�RI�8�6��%ODFN�
VWXGHQWV¶�VFKRROPDWHV�ZKR�DUH�:KLWH� LQFUHDVHG�E\����SHUFHQWDJH�SRLQWV�����SHUFHQW��EHWZHHQ�
�����DQG������EXW�IHOO�E\���SHUFHQWDJH�SRLQWV�����SHUFHQW��EHWZHHQ������DQG������ ���
��� See�%ULHI� IRU�����6RFLDO�6FLHQWLVWV�DV�$PLFXV�&XULDH�6XSSRUWLQJ�5HVSRQGHQWV�DW�$SS��±����
3DUHQWV� ,QYROYHG�Y�� 6HDWWOH� 6FK��'LVW�� ����8�6�� ���� ��������1R���� ������>KHUHLQDIWHU� 6RFLDO�
6FLHQWLVWV¶� %ULHI@� �FRPSUHKHQVLYHO\�FDWDORJXLQJ� VWXGLHV���&(1785<� )281'��� supra� QRWH� ����
�UHYLHZLQJ� ODWHU� VWXGLHV���-RKQVRQ��Long-run Impacts��supra QRWH������DW� �����±����UHYLHZLQJ�
UHFHQW� VWXGLHV��� /LHEPDQ��Desegregating Politics� supra� QRWH� ����� DW� ������������ ����±���
�UHYLHZLQJ�UHVHDUFK�DV�RI��������:(//6�(7�$/���supra�QRWH������UHYLHZLQJ�OLWHUDWXUH���
����See�/LHEPDQ��Desegregating Politics,�supra QRWH������DW�������³>1@R�UHVSHFWDEOH�VWXG\�KDV�
HYHU�FODLPHG�WKDW�GHVHJUHJDWLRQ�������GHFUHDVHV�WKH�DFDGHPLF�DFFRPSOLVKPHQWV�RI�ZKLWH�FKLOGUHQ�́ ���
����See�-RKQVRQ��Long-run Impacts��supra QRWH������DW������±����³>$@PRQJ�EODFNV�ZLWK����\HDUV�
RI�H[SRVXUH�>WR�VFKRRO�GHVHJUHJDWLRQ@��DYHUDJH�VFKRRO�DJH�SHU�SXSLO�VSHQGLQJ�ZDV������SHUFHQW�
JUHDWHU�������WKDQ� WKDW�H[SHULHQFHG�DPRQJ�XQH[SRVHG�EODFN�FRKRUWV>��ZLWK�WKH@�ODUJH� LQFUHDVH�������
GULYHQ� VROHO\� E\� WKH� LQIXVLRQ� RI� VWDWH� IXQGV� IROORZLQJ� WKH� WLPLQJ� RI� FRXUW�RUGHUHG� VFKRRO�
GHVHJUHJDWLRQ�´����
���� See id. DW� ��� ��±��� �ILQGLQJ� WKDW� FODVV�VL]H� IRU� %ODFN� VWXGHQWV� IHOO� VKDUSO\� IROORZLQJ�
GHVHJUHJDWLRQ�RUGHUV��ZLWK�DYHUDJH�UHGXFWLRQV�RI�WKUHH�WR�IRXU�VWXGHQWV�SHU�FODVV�WZR�\HDUV�LQWR�WKH�
SURFHVV�DQG�QR�VLJQLILFDQW�HIIHFWV�RQ�FODVV�VL]H�IRU�ZKLWH�VWXGHQWV����
����See &(1785<�)281'���supra�QRWH������DW���Q�����FLWLQJ�VWXGLHV���6RFLDO�6FLHQWLVWV¶�%ULHI��Vupra�
QRWH������DW�$SS����±���	�QQ����±����GRFXPHQWLQJ�WKDW�VFKRROV�ZLWK�FRQFHQWUDWLRQV�RI�%ODFN�
DQG�/DWLQ[� VWXGHQWV�WHQG� WR�KDYH�KLJKHU�WKDQ�DYHUDJH� WHDFKHU� WXUQRYHU��WHDFKHUV�ZKR�DUH� OHVV�
TXDOLILHG��H[SHULHQFHG��DQG�HIIHFWLYH�� DQG� OHVV�³YLDEOH� OHDUQLQJ�FRPPXQLWLHV´���:(//6�(7� $/���
supra�QRWH������� DW����	�Q��������Q�����³>,@QWHJUDWLQJ�VFKRROV�OHDGV�WR�PRUH�HTXLWDEOH�DFFHVV�WR�
LPSRUWDQW�UHVRXUFHV�VXFK�DV�VWUXFWXUDO�IDFLOLWLHV��KLJKO\�TXDOLILHG� WHDFKHUV ��FKDOOHQJLQJ�FRXUVHV��
SULYDWH�DQG�SXEOLF�IXQGLQJ��DQG�VRFLDO�DQG�FXOWXUDO�FDSLWDO�´���FLWLQJ�VRXUFHV���
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DQG� VWXGHQWV� WKHPVHOYHV����� LQFUHDVHG� SDUHQWDO�
LQYROYHPHQW�����DQG�ORZHU�VXVSHQVLRQ�UDWHV������

x (QKDQFHG� DFDGHPLF� PRWLYDWLRQ�� FUHDWLYLW\�� FULWLFDO�
WKLQNLQJ��DQG�SUREOHP�VROYLQJ�VNLOO��DOVR�WUXH�RI�:KLWH�
VWXGHQWV�LQ�LQWHJUDWHG�VHWWLQJV������

x +LJKHU�,4�VFRUHV�����
x +LJKHU�DFDGHPLF�DFKLHYHPHQW�����
x /RZHU�SUREDELOLW\�RI�WHHQDJH�SUHJQDQF\�����
x +LJKHU�JUDGXDWLRQ�UDWHV�����

�
����See /LHEPDQ��Desegregating Politics��supra QRWH������DW������Q������FLWLQJ� VWXGLHV���:(//6�
(7�$/�� supra�QRWH������FLWLQJ�VWXGLHV��IRRWQRWHV���±�����
����See 6RFLDO�6FLHQWLVWV¶�%ULHI�� supra QRWH������DW�$SS���±���	�QQ��������FLWLQJ�VWXGLHV�OLQNLQJ�
KLJKHU�OHYHOV�RI�UDFLDO�LQWHJUDWLRQ�RI�VFKRROV�WR�KLJKHU�OHYHOV�RI�SDUHQWDO�LQYROYHPHQW�E\�IDPLOLHV�
RI�%ODFN� VWXGHQWV��LQFOXGLQJ�WKRVH�DWWHQGLQJ�VFKRRO�RXWVLGH�WKHLU�QHLJKERUKRRG����
����See�:(//6�(7�$/�� supra�QRWH������DW����QQ���±����FLWLQJ�VWXGLHV���
���� See 6RFLDO� 6FLHQWLVWV¶� %ULHI�� supra� QRWH� ����� DW� $SS���±���	� QQ���±��� �³>6@WXGHQWV�
H[SHULHQFLQJ�FODVVURRP�GLYHUVLW\²VSHFLILFDOO\�UDFLDO�DQG�HWKQLF�GLYHUVLW\²µVKRZHG�WKH�JUHDWHVW�
HQJDJHPHQW� LQ�DFWLYH�WKLQNLQJ�SURFHVVHV��JURZWK�LQ�LQWHOOHFWXDO�HQJDJHPHQW�DQG�PRWLYDWLRQ��DQG�
JURZWK�LQ�LQWHOOHFWXDO�DQG�DFDGHPLF�VNLOOV�¶´���
��� See�/LHEPDQ��Desegregating Politics��supra QRWH������DW������Q������FLWLQJ�DXWKRULW\���
����See id.�DW�����±���	�Q������5HDUGRQ�	�.DORJULGHV� supra�QRWH�����DW�����±����DQDO\]LQJ�����
PLOOLRQ�VWDQGDUGL]HG�PDWK�DQG�UHDGLQJ�WHVWV�LQ�WKRXVDQGV�RI�VFKRRO�GLVWULFWV�IURP������WR�������
ILQGV�WKDW�VFKRRO�VHJUHJDWLRQ�LV�DVVRFLDWHG�ZLWK�ZLGHU�DFKLHYHPHQW�JDSV�DQG�H[SODLQV�PRUH�RI�WKH�
YDULDWLRQ� LQ�JDSV� WKDQ�DQ\�RWKHU�SROLF\�FRUUHODWH���6RFLDO� 6FLHQWLVWV¶�%ULHI�� supra� QRWH������DW�
$SS���±������±���	�QQ���±�������±����UHYLHZLQJ�����HDUOLHU�VWXGLHV�UHYHDOLQJ�FRQVHQVXV�WKDW�
³VFKRRO�GHVHJUHJDWLRQ�KDV�D�PRGHVW�SRVLWLYH�LPSDFW�RQ�WKH�DFKLHYHPHQW�RI�$IULFDQ�$PHULFDQV´�LQ�
FRQWUDVW� WR� ³>P@RVW� VFKRRO� UHIRUPV� >ZKLFK� KDG@� OLWWOH� RU� QR� HIIHFW� RQ� LPSURYLQJ� VWXGHQWV¶�
RXWFRPHV´�DQG�����ODWHU� VWXGLHV�ZLWK� VXSHULRU�PHWKRGRORJ\�DVVRFLDWLQJ� UDFLDO� VHJUHJDWLRQ�ZLWK�
ORZHU� DFKLHYHPHQW� E\� %ODFN� VWXGHQWV��ZKLFK�� LI� FXPXODWHG� RYHU� \HDUV�RI� LQWHJUDWLRQ� FRXOG�
³VXEVWDQWLDO>O\@´�LQFUHDVH�%ODFN�DFKLHYHPHQW���:(//6�(7�$/���supra�QRWH������DW����	�QQ���±���
�³$WWHQGLQJ� UDFLDOO\� GLYHUVH� VFKRROV �������LV� DVVRFLDWHG� ZLWK� VPDOOHU� WHVW� VFRUH� JDSV� EHWZHHQ�
VWXGHQWV�RI�GLIIHUHQW�UDFLDO�EDFNJURXQGV�>DV�D�UHVXOW�RI@�EODFN�DQG�RU�+LVSDQLF�VWXGHQW�DFKLHYHPHQW�
LQFUHDVH>V@�´���see also�&(1785<�)281'���supra�QRWH������DW���QQ��±�����QQ��±���FLWLQJ�VWXGLHV�
ILQGLQJ�KLJKHU�1$(3�DQG�RWKHU�DFKLHYHPHQW�OHYHOV�DQG�VPDOOHU�DFKLHYHPHQW�JDSV�IRU�ORZ�LQFRPH�
VWXGHQWV�DWWHQGLQJ�HFRQRPLFDOO\�LQWHJUDWHG�VFKRROV�WKDQ�PDWFKHG�VWXGHQWV�DWWHQGLQJ�³VFKRROV�ZLWK�
FRQFHQWUDWHG�SRYHUW\´���
����See /LHEPDQ��Desegregating Politics��supra QRWH������DW�����±���	�Q������FLWLQJ�VWXGLHV���
����3URIHVVRU�-RKQVRQ�PDNHV�PXOWLSOH�ILQGLQJV�RI�UHOHYDQFH�KHUH��

x ³)RU�%ODFN�VWXGHQWV�>ZKRVH�JUDGXDWLRQ�JDS�ZLWK�ZKLWH�VWXGHQWV��DEVHQW�GHVHJUHJDWLRQ��ZDV�
���SHUFHQWDJH�SRLQWV@��WKHUH�LV�DQ�LPPHGLDWH� MXPS�LQ�WKH� OLNHOLKRRG�RI�JUDGXDWLQJ� IURP�
KLJK� VFKRRO�ZLWK�H[SRVXUH�WR�FRXUW�RUGHUHG�GHVHJUHJDWLRQ��DQG�HDFK�DGGLWLRQDO�\HDU�RI�
H[SRVXUH� OHDGV� WR� D� ���� SHUFHQWDJH�SRLQW� LQFUHDVH� LQ� WKH� OLNHOLKRRG� RI� KLJK� VFKRRO�
JUDGXDWLRQ�ZLWK�DQ�DGGLWLRQDO�MXPS�IRU�WKRVH�H[SRVHG�WKURXJKRXW�WKHLU�VFKRRO�DJH�\HDUV�́ ��

x ³>(IIHFW�VL]H�LV@�FRPSDUDEOH�WR�WKH�LQIOXHQFH�RI�KDYLQJ�FROOHJH�HGXFDWHG�SDUHQWV�´�
x 7KHUH�ZDV�QR�VLJQLILFDQW�FKDQJH�LQ�:KLWH�JUDGXDWLRQ�UDWHV�LQ�VDPH�VFKRROV��UXOLQJ�RXW�WKH�
LQIOXHQFH�RI�WUHQGV�RWKHU�WKDQ�GHVHJUHJDWLRQ�RQ�ULVLQJ�%ODFN�DWWDLQPHQW� �

-RKQVRQ��Long-run Impacts� supra�QRWH������DW���±����see 6RFLDO�6FLHQWLVWV¶ �%ULHI � supra �QRWH�
� ������ � D W�$SS����	 �Q ���� � ³6WXGLHV�ILQG�WKDW� DWWHQGLQJ�GHVHJUHJDWHG� VFKRROV�LV�UHODWHG� WR�
>KLJKHU� OLNHOLKRRG� RI@� FRPSOHWLQJ� KLJK� VFKRRO� IRU� QRQZKLWH� VWXGHQWV�´�� �see also� &(1785<�
�
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x 0RUH� \HDUV� RI� FRPSOHWHG� VHFRQGDU\� DQG� KLJKHU�
HGXFDWLRQ�����

x ([SDQGHG�FROOHJH�DFFHVV��DWWHQGDQFH��DQG�VXFFHVV�����
x +LJKHU�TXDOLW\�RI�FROOHJH�DWWHQGHG�����
x +LJKHU�DGXOW�HDUQLQJV��RFFXSDWLRQDO�VWDWXV��DQG�IDPLO\�

HFRQRPLF�VWDWXV�����

�
)281'���supra QRWH������DW���	�QQ��±���³'URSRXW�UDWHV�DUH�VLJQLILFDQWO\�KLJKHU�IRU�VWXGHQWV�LQ�
VHJUHJDWHG��KLJK�SRYHUW\�VFKRROV�WKDQ�IRU�VWXGHQWV�LQ�LQWHJUDWHG�VFKRROV�´���:(//6�(7�$/�� supra�
QRWH������DW����	�Q�����³'XULQJ�WKH�KHLJKW�RI�GHVHJUHJDWLRQ�LQ�WKH�����V�DQG�����V��GURSRXW�UDWHV�
GHFUHDVHG�IRU�PLQRULW\�VWXGHQWV��DQG�WKH�JUHDWHVW�GHFOLQH�LQ�GURSRXW�UDWHV�RFFXUUHG�LQ�GLVWULFWV�ZLWK�
WKH�JUHDWHVW�UHGXFWLRQV�LQ�VFKRRO�VHJUHJDWLRQ�´���
����See�-RKQVRQ��Long-run Impacts��supra�QRWH������DW���±����³)RU�EODFN�FKLOGUHQ��H[SRVXUH�WR�
FRXUW�RUGHUHG�GHVHJUHJDWLRQ�LQ�DOO����VFKRRO�DJH�\HDUV�LQFUHDVHV�>.±��@�HGXFDWLRQDO�DWWDLQPHQW�
E\�URXJKO\�RQH�\HDU�>ZKLFK�LV@�ODUJH�HQRXJK�WR�HOLPLQDWH�WKH�EODFN �ZKLWH�HGXFDWLRQDO�DWWDLQPHQW�
JDS�>RQ�WKLV�PHDVXUH@�´�����
����See &(1785<�)281'�� supra�QRWH������DW���	�Q����³>6@WXGHQWV�ZLWK�VLPLODU�VRFLRHFRQRPLF�
EDFNJURXQGV�������DW�PRUH�DIIOXHQW�VFKRROV�DUH����SHUFHQW�PRUH�OLNHO\�WR�HQUROO�DW�D�IRXU �\HDU�FROOHJH�
WKDQ�WKHLU�SHHUV�DW�KLJK�SRYHUW\�VFKRROV�´���/LHEPDQ��Desegregating Politics��supra QRWH������DW�
�����	�QQ����±����³>%ODFN�VWXGHQWV@�ZKR�JUDGXDWH�IURP�GHVHJUHJDWHG�VFKRROV��FRQWUROOLQJ�IRU�
>UHOHYDQW@�FULWHULD��DWWHQG�FROOHJH��DWWHQG�IRXU�\HDU�FROOHJHV��JHW�KLJK�PDUNV�IURP�WKHLU�SURIHVVRUV��
JUDGXDWH� IURP�FROOHJH�� DQG�HQWHU�SUHGRPLQDQWO\�ZKLWH�HPSOR\PHQW�VHWWLQJV�LQ�JUHDWHU�QXPEHUV�
WKDQ�GR� >WKRVH@�ZKR�DWWHQGHG�VHJUHJDWHG�SXEOLF� VFKRROV�´���6RFLDO�6FLHQWLVWV¶�%ULHI�� supra� QRWH�
�����DW�$SS����	�Q�����$SS���±���	�QQ�������±����VXPPDUL]LQJ�WKH�UHVXOWV�RI�WZR�ERGLHV�RI�
UHOHYDQW�UHVHDUFK������³1RQZKLWH�VWXGHQWV�ZKR�JUDGXDWH�IURP�LQWHJUDWHG�VFKRROV�DUH�PRUH�OLNHO\�
WR�KDYH�DFFHVV�WR�WKH�VRFLDO�DQG�SURIHVVLRQDO�QHWZRUNV�WKDW�������LQFUHDVH>@�DFFHVV�WR�SURIHVVLRQDO�
MREV�DQG�LQIRUPDWLRQ�DERXW�FROOHJH�JRLQJ�RSSRUWXQLWLHV�>DQG@�WR�FRPSOHWH�PRUH�\HDUV�RI�HGXFDWLRQ��
HDUQ�KLJKHU�GHJUHHV��DQG�PDMRU�LQ�PRUH�YDULHG�RFFXSDWLRQV�WKDQ�JUDGXDWHV�RI�DOO�EODFN�VFKRROV�́ ��
����³6WXGHQWV�ZKR�H[SHULHQFHG�LQWHJUDWLRQ�SULRU�WR�DWWHQGLQJ�DQ�XQGHUJUDGXDWH�LQVWLWXWLRQ�DUH�PRUH�
OLNHO\�WR�FRQQHFW�SRVLWLYHO\�ZLWK�GLYHUVH�SHHUV�LQ�FROOHJH�DQG�WR�H[SORLW�WKH�DFDGHPLF�RSSRUWXQLWLHV�
WKDW�D�GLYHUVH�XQLYHUVLW\�FDQ�RIIHU�´���:(//6�(7�$/���supra�QRWH������DW����	�Q�����³7KH�JDS�LQ�
6$7� VFRUHV�EHWZHHQ�EODFN�DQG�ZKLWH� VWXGHQWV�LV� ODUJHU� LQ� VHJUHJDWHG� GLVWULFWV>�@�FKDQJH� IURP�
FRPSOHWH�VHJUHJDWLRQ�WR�FRPSOHWH�LQWHJUDWLRQ�LQ�D�GLVWULFW�ZRXOG�UHGXFH�DV�PXFK�DV�RQH�TXDUWHU�RI�
WKH�6$7�VFRUH�GLVSDULW\´����
���� See -RKQVRQ��Long-run Impacts� supra� QRWH� ����� DW� ��±��� �ILQGLQJ� WKDW� H[SRVXUH� WR�
GHVHJUHJDWLRQ� KDV�³ODUJH� HVWLPDWHG� HIIHFWV´²LQFUHDVLQJ� DV� \HDUV� RI� GHVHJUHJDWLRQ� H[SRVXUH�
LQFUHDVH²RQ�WKH�TXDOLW\�RI�FROOHJHV�%ODFN� VWXGHQWV�DWWHQG��DV�GHILQHG�E\�DYHUDJH�6$7�VFRUHV�RI�
HQWHULQJ�IUHVKPHQ����
����3URIHVVRU�-RKQVRQ�PDNHV�PXOWLSOH�ILQGLQJV�RI�UHOHYDQFH�KHUH��

x ³$GXOW�RXWFRPHV�IRU�EODFNV�JHQHUDOO\�LPSURYHG�PRQRWRQLFDOO\�ZLWK �WKH�QXPEHU�RI�VFKRRO�
DJH�\HDUV�RI�H[SRVXUH�WR�GHVHJUHJDWLRQ�´�

x ³>$@YHUDJH�HIIHFWV�RI�D���\HDU�H[SRVXUH�WR�FRXUW�RUGHUHG�VFKRRO�GHVHJUHJDWLRQ�>LQFOXGH@�
DERXW�D����SHUFHQW�LQFUHDVH�LQ�ZDJHV�DQG�DQ�LQFUHDVH�LQ�DQQXDO�ZRUN�KRXUV�RI�URXJKO\������
ZKLFK�FRPELQHG�WR�UHVXOW�LQ�D����SHUFHQW�LQFUHDVH�LQ�DQQXDO�HDUQLQJV�´�

x ([SRVXUH�WR�LQWHJUDWLRQ�LV�DVVRFLDWHG�ZLWK�D�����SRLQW�LQFUHDVH�RQ�WKH�RFFXSDWLRQDO�SUHVWLJH�
LQGH[��FORVLQJ����SHUFHQW�RI�WKH�%ODFN�:KLWH�MRE�SUHVWLJH�JDS���DQG�³DERXW�>D@����SHUFHQW�
LQFUHDVH�LQ�DQQXDO�IDPLO\�LQFRPH�´�

Id��DW���±����see�6RFLDO�6FLHQWLVWV¶�%ULHI��supra�QRWH������DW�$SS���±���	�QQ���±����GLVFXVVLQJ�
ULJRURXV�VWXGLHV�OLQNLQJ�DWWHQGDQFH�DW�GHVHJUHJDWHG� VFKRROV�ZLWK�KLJKHU�ZDJHV� DQG�LQFRPH�DQG�
SUREDELOLW\�RI�D�ZKLWH�FROODU�MRE�DV�DQ�DGXOW���
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x /RZHU�SRYHUW\�UDWHV�����
x /RZHU�LQFDUFHUDWLRQ�UDWHV�����
x %HWWHU�KHDOWK�DV�DQ�DGXOW�DQG�ORQJHU�OLIH�H[SHFWDQF\�����
x ,QFUHDVHG� OLNHOLKRRG� RI� ZRUNLQJ�� UHVLGLQJ�� DQG�

HGXFDWLQJ�RQH¶V�FKLOGUHQ�LQ� LQWHJUDWHG�VHWWLQJV� �DOVR�
WUXH� RI� :KLWH� DGXOWV� IRUPHUO\� DWWHQGLQJ�LQWHJUDWHG�
VFKRROV� RU� OLYLQJ� LQ� QHLJKERUKRRGV� ZLWK� UDFLDOO\�
LQWHJUDWHG�VFKRROV������DQG�

x 0RUH� IDYRUDEOH� YLHZV� RI� DQG� PRUH� SRVLWLYH�
UHODWLRQVKLSV�ZLWK�PHPEHUV�RI�RWKHU�UDFHV��DOVR�WUXH�RI�
:KLWH�DGXOWV�IRUPHUO\�DWWHQGLQJ�LQWHJUDWHG�VFKRROV�����
�

�
���� See� -RKQVRQ��Long-run Impacts�� supra� QRWH� ����� DW� ��� �DVVRFLDWLQJ���\HDU� H[SRVXUH� WR�
LQWHJUDWHG� VFKRROV�ZLWK� ³��� SHUFHQWDJH�SRLQW� GHFOLQH� LQ� WKH� DQQXDO� LQFLGHQFH� RI� SRYHUW\� LQ�
DGXOWKRRG´���
����See id��DW���±����DWWHQGLQJ�GHVHJUHJDWHG�VFKRROV�GLPLQLVKHG�SUREDELOLW\�RI�DGXOW�LQFDUFHUDWLRQ�
E\����� ���� DQG���� SHUFHQWDJH� SRLQWV� IRU�%ODFN� VWXGHQWV�LQ� GHVHJUHJDWHG� VFKRROV�VWDUWLQJ� LQ��
UHVSHFWLYHO\��KLJK��PLGGOH��DQG�HOHPHQWDU\�VFKRRO���
����See id��DW���±����³>)@RU�EODFNV��DGXOW�KHDOWK�VWDWXV�LPSURYHV�PRQRWRQLFDOO\�ZLWK�GXUDWLRQ�RI�
H[SRVXUH�WR�FRXUW�RUGHUHG�GHVHJUHJDWLRQ>��ZLWK@�D���\HDU�H[SRVXUH�������\LHOG>LQJ@�DQ����SHUFHQWDJH�
SRLQW�LQFUHDVH�LQ�WKH�DQQXDO�LQFLGHQFH�RI�EHLQJ� LQ�H[FHOOHQW�YHU\�JRRG�KHDOWK´�� ³LPSDFW�RI�HDFK�
DGGLWLRQDO�\HDU�RI�GHVHJUHJDWLRQ�H[SRVXUH�>LV@�HTXLYDOHQW��RQ�DYHUDJH�� WR�EODFNV�UHDFKLQJ�D�OHYHO�
RI�KHDOWK�GHWHULRUDWLRQ�DERXW���\HDU�ODWHU�WKDQ�LI�WKDW�\HDU�ZHUH�VSHQW�LQ�VHJUHJDWHG�VFKRROV�´�� �
���� See� &(1785<� )281'��� supra� QRWH� ����� DW� �� Q����� -(11,)(5� +2&+6&+,/'�� 7+(� 1(:�
$0(5,&$1� ',/(00$�� /,%(5$/� '(02&5$&<� $1'� 6&+22/� '(6(*5(*$7,21����±����������
�ILQGLQJ�WKDW��DV�RI�������VWURQJHVW�VXSSRUW�IRU�GHVHJUHJDWLRQ�DPRQJ�ZKLWH�$PHULFDQV�ZDV�DPRQJ�
VRXWKHUQHUV� ZKRVH� FKLOGUHQ� SDUWLFLSDWHG� LQ� PDQGDWRU\� GHVHJUHJDWLRQ� SODQV��� /LHEPDQ��
Desegregating Politics��supra�QRWH������DW������	�QQ����±����FLWLQJ�VWXGLHV�OLQNLQJ�FHUWDLQ�NLQGV�
RI�GHVHJUHJDWLRQ�SODQV�ZLWK�LQFUHDVHV�LQ�KRXV LQJ�LQWHJUDWLRQ���6RFLDO�6FLHQWLVWV¶�%ULHI� supra�QRWH�
�����DW�$SS�������±���	�QQ�������±����FLWLQJ�QXPHURXV�VWXGLHV�OLQNLQJ�PHWURSROLWDQ�ZLGH�VFKRRO�
GHVHJUHJDWLRQ�SODQV�WR�JUHDWHU�DQG�PRUH�VWDEOH�KRXVLQJ�LQWHJUDWLRQ�WKDQ�LQ�DUHDV�ZLWK�OLWWOH�RU�QR�
UDFLDO� LQWHJUDWLRQ�RI� VFKRROV�DQG�OLQNLQJ�SULRU�DWWHQGDQFH�DW� UDFLDOO\�GHVHJUHJDWHG� VFKRROV�ZLWK�
LQFUHDVHG�GLVSRVLWLRQ�WR�OLYH�LQ�UDFLDOO\�LQWHJUDWHG�QHLJKERUKRRGV� ���
����See &(1785<�)281'���supra�QRWH������DW���QQ���±����FLWLQJ�VWXGLHV���/LHEPDQ��Desegregating 
Politics��supra�QRWH������DW�����������±���	�QQ����±�������±����³%ODFN�DQG�ZKLWH�DGXOWV�ZKR�
SUHYLRXVO\�DWWHQGHG�GHVHJUHJDWHG�HOHPHQWDU\�DQG�VHFRQGDU\�VFKRROV��DIWHU�SURSHU�FRQWUROV��VHHP�
WR�EH�OHVV�OLNHO\� WR�H[SUHVV�QHJDWLYH�YLHZV�DERXW�PHPEHUV�RI�WKH�RWKHU�UDFH>�@�DUH� VLJQLILFDQWO\�
PRUH�FRPIRUWDEOH�LQ�LQWHJUDWHG�ZRUN�DQG�VRFLDO�VHWWLQJV>��DQG�DUH�PRUH�OLNHO\�WR@�OLYH�LQ�LQWHJUDWHG�
QHLJKERUKRRGV�DQG�>WR@�UHSRUW�KDYLQJ�SHUVRQDO�UHODWLRQVKLSV�ZLWK�SHUVRQV�RI�WKH�RWKHU�UDFH�������
WKDQ�EODFNV�DQG�ZKLWHV�ZKR�ZHQW� WR�VHJUHJDWHG� VFKRROV�´���6RFLDO�6FLHQWLVWV¶�%ULHI�� supra� QRWH�
����� DW� $SS���±���	�QQ���±��� �FLWLQJ� VWXGLHV� VKRZLQJ� WKDW� FRPSDUHG� WR� %ODFN� DQG� :KLWH�
LQGLYLGXDOV�ZKR�DWWHQGHG�UDFLDOO\�VHJUHJDWHG� VFKRROV��WKRVH�³ZKR�DWWHQGHG�GHVHJUHJDWHG�VFKRROV�
DUH� PRUH� OLNHO\� WR� KDYH� IULHQGV� IURP�RWKHU� UDFHV�� ZRUN� LQ� GHVHJUHJDWHG� ZRUNSODFHV��OLYH� LQ�
GHVHJUHJDWHG�QHLJKERUKRRGV��DQG�IDYRU�GHVHJUHJDWHG�VFKRROV�IRU�WKHLU�RZQ�FKLOGUHQ��EH\RQG�WKH�
LQIOXHQFH� RI� >RWKHU� UHOHYDQW@� FKDUDFWHULVWLFV´�� IHHO� ³FRPIRUWDEOH� LQ� UDFLDOO\� GLYHUVH� RU�
SUHGRPLQDQWO\� ZKLWH� HQYLURQPHQWV´�� ³EULQJ� IHZHU� UDFLDO� DQG� HWKQLF� VWHUHRW\SHV� LQWR� WKH�
ZRUNSODFH´��DQG�ZRUN�SURGXFWLYHO\�ZLWK�PHPEHUV�RI�RWKHU�UDFHV���:(//6�(7�$/�� supra�QRWH��
�
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*LYHQ� UDFLDO� LQWHJUDWLRQ¶V�����V�WR�����V�UHYHUVDO�RI�PDQLIROG�
UDFLDO� UHVRXUFH�DQG�RXWFRPH�GLVSDULWLHV�LQ� SXEOLF�HGXFDWLRQ�WKDW�PDGH�
³VHSDUDWH� EXW� HTXDO´� LQHYLWDEO\� XQHTXDO����� FRXUW�RUGHUHG� UDFLDO�
GHVHJUHJDWLRQ�FRXQWV�DV�ERWK�D�JUDQGO\�VXFFHVVIXO�DQG�WUDJLFDOO\�FXUWDLOHG�
QDWLRQDO�H[SHULPHQW�LQ�GLVSDULW\�UHGXFWLRQ���Partially to blame for�LWV�GHPLVH��
FRXUW�RUGHUHG�GHVHJUHJDWLRQ� RIWHQ�ZDV� DQ� ROG�IDVKLRQHG��bureaucratic�
H[SHULPHQW�LQ�WRS�GRZQ��RQH�VL]H�ILWV�DOO�SROLF\PDNLQJ��LQ�ZKLFK²PDNLQJ�
PDWWHUV�ZRUVH²WKH�³WRS´� FRQVLVWHG�QRW� RI� HOHFWHG� RIILFLDOV� RU� H[SHUW�
DGPLQLVWUDWRUV� EXW� RI� DSSRLQWHG� JHQHUDOLVW� MXGJHV� ODFNLQJ� GHPRFUDWLF�
OHJLWLPDF\�DQG�SROLF\�FRPSHWHQFH������ 2QH�VL]H�UHPHGLHV�ZRUNHG�ZHOO�LQ�
VRXWKHUQ� UXUDO� VHWWLQJV� ZKHUH� WKH� EODWDQWO\� LUUDWLRQDO� DQG� LQHTXLWDEOH�
RSHUDWLRQ�RI�GXDO�VFKRRO�V\VWHPV�HDVLO\�JDYH�ZD\�WR�XQLILFDWLRQ����RQFH�WKH�
6XSUHPH�&RXUW� ILQDOO\�RUGHUHG�GHVHJUHJDWLRQ�³QRZ�´����� 'HVHJUHJDWLRQ�
IDOWHUHG��KRZHYHU��LQ�VRXWKHUQ�FLWLHV�DQG�DFURVV�WKH�1RUWK�DQG�:HVW��ZKHQ�
FRXUWV�HQFRXQWHUHG�GLVSDULWLHV�FRPSOLFDWHG�E\�WKH�GLIILFXOW\�RI�GLVHQWDQJOLQJ�
WKH� HIIHFWV�RI� SXEOLF� �OHJDOO\� H[SRVHG��DQG� SULYDWH� �OHJDOO\� LQVXODWHG��
GHFLVLRQV�DERXW�ZKHUH�IDPLOLHV�OLYH�DQG�VFKRRO�WKHLU�FKLOGUHQ���$QG�GHEDWHV�
HQVXHG²DGPLWWHGO\�EH\RQG�MXGJHV¶�NHQ���²RYHU�WKH�HGXFDWLRQDO�HIILFDF\�
DQG� HTXLW\� RI� SROLFLHV� OLNH� QHLJKERUKRRG� VFKRROV�� EXVLQJ�� DFDGHPLF�
WUDFNLQJ��WHDFKHU�FHUWLILFDWLRQ��DQG�GLGDFWLF�YHUVXV�IOH[LEOH�FXUULFXOD������
8QLIRUP�HGLFWV�LVVXHG�IURP�RQ�KLJK�E\�QRQ�H[SHUW�MXGJHV�WXUQHG�RXW�WR�EH�D�
SRRU�ZD\�WR�FRQGXFW�FRQWH[W�VHQVLWLYH�H[SHULPHQWV�LQ�LQSXW�DQG�RXWFRPH�

�
�
�
�����DW����	�QQ����±����FLWLQJ�VWXGLHV����4XDOLWDWLYH�UHIOHFWLRQV�E\�%ODFN�DQG�:KLWH�DGXOWV�RQ�WKH�
H[SHULHQFH�RI�DWWHQGLQJ�GHVHJUHJDWLQJ� VFKRROV�DQG�LWV�HIIHFWV�RQ�WKHP�DV�DGXOWV�FRQILUP�WKH�ODVW�
WZR� OLVWHG�EHQHILWV�RI� LQWHJUDWLRQ, VHH�686$1�($721��7+(�27+(5� %26721� 6725<� �������DQG�
$0<�678$57�:(//6��%27+�6,'(6�12:���������
����See, e.g.��6ZHDWW�Y��3DLQWHU� ����8�6����������±�����������FRQFOXGLQJ�WKDW�VHJUHJDWHG�SXEOLF�
ODZ�VFKRROV�FRXOG�QRW�VDWLVI\�HTXDO�SURWHFWLRQ�EHFDXVH�VHSDUDWH�FRXOG�QRW�EH�HTXDO���%URZQ�Y��%G��
RI�(GXF�������8�6������������������H[WHQGLQJ�Sweatt’s�FRQFOXVLRQ�WR�.±���VFKRROV���
����See�/LHEPDQ��Perpetual Evolution��supra�QRWH�����DW�����±����
����See�-DPHV�6��/LHEPDQ�	�&KDUOHV�6DEHO��A Public Laboratory Dewey Barely Imagined: The 
Emerging Model of School Governance and Legal Reform�����1�<�8��5(9��/��	�62&��&+$1*(�
��������±�����������FRPSDULQJ�SURFHVV�RI� VFKRRO�GHVHJUHJDWLRQ� LQ� WKH� UXUDO�6RXWK�ZLWK� WKH�
SURFHVV�UHTXLUHG�HOVHZKHUH�LQ�WKH�QDWLRQ���
����See supra�QRWHV����±����DQG�DFFRPSDQ\LQJ�WH[W��
����6DQ�$QWRQLR�,QGHS��6FK��'LVW��Y��5RGULJXH]������8�6�������±�����������H[SUHVVLQJ�FRQFHUQ�WKDW�
LQWHUYHQWLRQ�E\�LQH[SHUW�MXGJHV�ZLOO� IUXVWUDWH�QHHGHG�SROLF\�H[SHULPHQWDWLRQ�� �
����See�/LHEPDQ�	�6DEHO� supra�QRWH������DW����±�����DWWULEXWLQJ�QDWLRQ¶V�UHWUHDW�IURP�Brown�LQ�
SDUW�WR�LQDELOLW\�RI�EXUHDXFUDWLF�MXGLFLDO�UHPHGLHV�WR�SURYLGH�WKH�OHJLWLPDF\��SROLF\�H[SHUWLVH��DQG�
IOH[LELOLW\� QHHGHG� WR� DGGUHVV�ORFDO� YDULDWLRQV� LQ� UDFLDO� VHJUHJDWLRQ� DQG� LWV� FDXVHV���/LHEPDQ��
Perpetual Evolution� supra�QRWH�����DW�����±����GLVFXVVLQJ�IDLOLQJV�RI�ROG�VW\OH²DQG�FDOOLQJ�IRU�
QHZ��PRUH�IOH[LEOH��FRQWH[W�VHQVLWLYH�IRUPV�RI²SXEOLF�ODZ�OLWLJDWLRQ������
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GLVSDULW\�UHGXFWLRQ�DFURVV�D�P\ULDG�RI�ORFDO�FRQWH[WV��SURPSWLQJ�VHYHUH�
EDFNODVK�DJDLQVW�FRXUW�RUGHUHG�UHPHGLHV������

,Q�RQH�LPSRUWDQW�UHVSHFW��KRZHYHU��GHVHJUHJDWLRQ�RUGHUV�DQWLFLSDWHG�
WKH� ORFDOL]HG� H[SHULPHQWDWLRQ� WKLV� $UWLFOH� SURSRVHV�� � $� VXEVHW� RI�
PHWURSROLWDQ�ZLGH�GHVHJUHJDWLRQ�RUGHUV�³UHGLVWULEXWH>G@�FKLOGUHQ�DPRQJ�
VFKRROV�DQG�UHGHILQHG�GLVWULFWV�QRW�DV�>D�MXGLFLDOO\�PDQGDWHG@�HQG�LQ�LWVHOI�
EXW�LQVWHDG�WR�UHQHZ�WKH�SURFHVVHV�WKURXJK�ZKLFK�ORFDO��FRXQW\��DQG�VWDWH�
RIILFLDOV�DQG�HGXFDWRUV�LQWHUDFWHG�WR�DGPLQLVWHU�DQG�GHVLJQ�VFKRROV��������́ �����
7KHVH� RUGHUV²LQ� SODFHV� OLNH� &KDUORWWH�0HFNOHQEXUJ� &RXQW\�� 1RUWK�
&DUROLQD�� /RXLVYLOOH�-HIIHUVRQ� &RXQW\�� .HQWXFN\�� 1DVKYLOOH�'DYLGVRQ�
&RXQW\�� 7HQQHVVHH�� 7DPSD�6W��3HWHUVEXUJ� �3LQHOODV� DQG� +LOOVERURXJK�
&RXQWLHV��LQ� )ORULGD��DQG�:LOPLQJWRQ�1HZ�&DVWOH�&RXQW\��'HODZDUH²�
³HQHUJL]H>G@�VXUSULVLQJ�DQG�HIIHFWLYH´�LQWHUUDFLDO�³FRDOLWLRQV�RI�DFWRUV��ERWK�
LQVLGH�DQG�RXWVLGH�WKH�VFKRROV�́ �ZKLFK�³LQ�WXUQ��UHYLWDOL]HG�HQWLUH�UHJLRQDO�
HGXFDWLRQDO�V\VWHPV�DQG�HYHQ�WKH�FLWLHV�WKH\�VWUDGGOHG� �́�����5HFRQILJXULQJ�
VHJUHJDWHG�PHWURSROLWDQ�VFKRRO�GLVWULFWV�LQWR�QHZ�VHWV�RI�UDFLDOO\�PL[HG�
GLVWULFWV�SURPSWHG�WKH� UHRUJDQL]HG�XQLWV�³XQGHU�WKH� JXLGDQFH�RI�QHZO\�
LQWHUORFNHG�ORFDO��UHJLRQDO��DQG�VWDWH�RIILFLDOV�DQG�D�YDULHW\�RI�DFWRUV�IURP�
WKH�SULYDWH�VHFWRU´�WR� H[SHULPHQW��� 5HFRQVWLWXWHG�GLVWULFWV�H[SORUHG�QHZ�
ZD\V� ³WR� UHRUJDQL]H�WKH� JRYHUQDQFH�� DGPLQLVWUDWLYH��DQG� SHGDJRJLFDO�
VWUXFWXUHV�RI� WKH� QHZO\� UHFRQILJXUHG�VFKRROV�DQG� GLVWULFWV´� LQWR� PRUH�
UDFLDOO\� LQWHJUDWHG� SROLWLHV�� UDWKHU� WKDQ� VLPSO\� VKRHKRUQLQJ� LQWHJUDWHG�
FODVVURRPV�LQWR�RWKHUZLVH�IXQGDPHQWDOO\�VHJUHJDWHG�VFKRRO�V\VWHPV�DQG�
FRPPXQLWLHV������7KH�UHVXOW�ZDV�ZKDW�3ROLWLFDO�6FLHQWLVW�-HQQLIHU�+RFKVFKLOG�
FDOOV� DQ� ³HGXFDWLRQDO� UHQDLVVDQFH� �́ FKDUDFWHUL]HG� E\� D� UHYLYHG�
DGPLQLVWUDWLYH� EXUHDXFUDF\�� IXQGLQJ� LQFUHDVHV�� DQG� ³RUJDQL]DWLRQDO��
FXUULFXODU��DQG�SHGDJRJLFDO�LPSURYHPHQWV�IRU�DOO�VWXGHQWV�́ �����

,Q� SDUW�EHFDXVH�PDQ\�RI�WKH�EHVW�GHVHJUHJDWLRQ�SODQV�DLPHG�WR�
EHQHILW�DOO� VWXGHQWV�DQG� WKH� QDWLRQ�DV� D� ZKROH²diluting� LWV� IRFXV�RQ�
HQKDQFHG� HGXFDWLRQDO�RXWFRPHV�IRU� %ODFN� FKLOGUHQ²LQIOXHQWLDO� %ODFN�
FULWLFV� DGYRFDWHG�HQGLQJ�FRXUW�RUGHUHG�LQWHJUDWLRQ�LQ� IDYRU�RI�FUHDWLQJ�

�
����See�/LHEPDQ��Perpetual Evolution��supra�QRWH�����DW�����±���	�Q�����FLWLQJ�VRXUFHV���
����/LHEPDQ�	�6DEHO��supra�QRWH������DW������see�+DZOH\�	�6P\OLH� supra�QRWH������DW�����������
+RFKVFKLOG��supra�QRWH������DW���±������±����/LHEPDQ��Desegregating Politics��supra�QRWH������
DW������	�Q���������	�Q������FLWLQJ�VRXUFHV���-())5(<�$��5$))(/��7+(�32/,7,&6� 2)�6&+22/�
'(6(*5(*$7,21��7+(�0(75232/,7$1� 5(0('<�,1�'(/$:$5(����±�����������68%&200��21�
&,9��	�&2167�� 576�� 2)�7+(�+286(�&200�� 21�7+(�-8',&,$5<����7+�&21*���5(3��21�6&+22/�
'(6(*5(*$7,21�����&RPP��3ULQW��������:DUG�6LQFODLU��Desegregation’s Quiet Success��:$6+��
3267�� -XQH�����������DW�$O��
����/LHEPDQ�	�6DEHO��supra�QRWH������DW�����Q�����
����Id.�
����+RFKVFKLOG��supra QRWH������DW���±���	�QQ����±�����
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³PRGHO�EODFN�VFKRROV�´����� 7KLV�YLHZ�FXOPLQDWHG�LQ�D� ODZVXLW�E\�%ODFN�
SDUHQWV�LQ�/RXLVYLOOH�-HIIHUVRQ�&RXQW\��.HQWXFN\�GHPDQGLQJ�DQ�HQG�WR�WKDW�
PHWURSROLWDQ�GLVWULFW¶V�YROXQWDU\�UDFH�EDVHG�VFKRRO�HQUROOPHQW�SROLF\�DIWHU�
D� FRXUW� GHFODUHG�WKH� GLVWULFW� IUHH� RI� WKH� YHVWLJHV� RI� OHJDOO\� PDQGDWHG�
VHJUHJDWLRQ������7KH�6XSUHPH�&RXUW�GHFLVLRQ�WKH�ODZVXLW�WULJJHUHG²WKH�ILQDO�
QDLO� LQ� GHVHJUHJDWLRQ¶V�FRIILQ²EDUV�VFKRRO�GLVWULFWV�QRW� XQGHU�RUGHU�WR�
UHPHG\�SDVW�GLVFULPLQDWLRQ�IURP�EDVLQJ�VFKRRO�DVVLJQPHQWV�RQ�UDFH�DV�D�
ZD\�WR�PD[LPL]H�LQWHJUDWLRQ������

7ZR�HVSHFLDOO\�SRZHUIXO�H[SRQHQWV�RI�WKLV�YLHZ�ZHUH�-XGJH�5REHUW�
&DUWHU�DQG�3URIHVVRU�'HUULFN�%HOO��ERWK�IRUPHU�FRXQVHO�IRU�%ODFN�IDPLOLHV�
LQ�Brown�DQG�IROORZLQJ�FDVHV���,Q�-XGJH�&DUWHU¶V�IRUPXODWLRQ��³>Z@KLOH�ZH�
IDVKLRQHG�Brown� RQ� WKH� WKHRU\� WKDW� HTXDO� HGXFDWLRQ� DQG� LQWHJUDWHG�
HGXFDWLRQ�ZHUH�RQH�DQG�WKH�VDPH��WKH�JRDO�ZDV�QRW�LQWHJUDWLRQ�EXW�HTXDO�
HGXFDWLRQDO�RSSRUWXQLW\������ ��,I�WKDW�FDQ�EH�DFKLHYHG�ZLWKRXW�LQWHJUDWLRQ��
Brown� KDV� EHHQ�VDWLVILHG�´���� � *RLQJ� IXUWKHU��%HOO� DUJXHG� WKDW� ZKLWH�

�
����'HUULFN�$��%HOO�� %URZQ and the Interest-Convergence Dilemma��in�6+$'(6�2)�BROWN�� 1(:�
3(563(&7,9(6� 21�6&+22/�'(6(*5(*$7,21�������±�����'HUULFN�%HOO� HG���7FKUV��&ROO��3UHVV�
������ >KHUHLQDIWHU� 6+$'(6@� �GHVFULELQJ�KRZ� WKH� &RXUW� KDV� LQFUHDVLQJO\� HUHFWHG� EDUULHUV� WR�
DFKLHYLQJ�LQWHJUDWLRQ�E\�IRFXVLQJ�RQ�UHFRQFLOLDWLRQ�DQG�ORFDO�FRQWURO���'HUULFN�$��%HOO��A Model 
Alternative Desegregation Plan � in 6+$'(6 2)� BROWN�� 1(:� 3(563(&7,9(6� 21� 6&+22/�
'(6(*5(*$7,21���������±����'HUULFN�%HOO�HG���7FKUV��&ROO��3UHVV��������see 5REHUW�&DUWHU��A
Reassessment of %URZQ� Y�� %RDUG�� in� 6+$'(6� 2)� BROWN�� 1(:� 3(563(&7,9(6� 21� 6&+22/�
'(6(*5(*$7,21�������±����'HUULFN�%HOO�HG���7FKUV��&ROO��3UHVV��������VXSSRUWLQJ�DOWHUQDWLYHV�WR�
LQWHJUDWLRQ� WKDW�FRXOG�EHWWHU�DFKLHYH�SRVLWLYH�HGXFDWLRQDO�RXWFRPHV�LQ�WKH�VKRUW�UXQ���5RQDOG�5��
(GPRQGV , Effective Education for Minority Pupils: %URZQ Confounded or Confirmed ��in 6+$'(6�
2)�BROWN��1(:�3(563(&7,9(6� 21�6&+22/�'(6(*5(*$7,21�����������'HUULFN�%HOO�HG���7FKUV��
&ROO�� 3UHVV��������&KDUOHV�/DZUHQFH��One More River to Cross�� in�6+$'(6�2)�BROWN�� 1(:�
3(563(&7,9(6� 21�6&+22/�'(6(*5(*$7,21���������'HUULFN�%HOO�HG���7FKUV��&ROO��3UHVV��������
2UWL]��7KH�Myth of Intent in Equal Protection �����67$1��/��5(9���������������������GHVFULELQJ�
KRZ�JDLQV�LQ�LQWHJUDWLRQ�FRXOG�HDVLO\�EH�ORVW�RQFH�WKH�&RXUW�GHFODUHV�D�GLVWULFW�³XQLWDU\´���see also�
0DU\�'XG]LDN��Desegregation as a Cold War ImperativH�����67$1��/��5(9��������±��������±���
��������DWWULEXWLQJ�FRXUW�RUGHUHG�GHVHJUHJDWLRQ�WR�GHVLUH�WR�LPSURYH�8�6��VWDQGLQJ�LQ�WKH�ZRUOG���
$ODQ�'DYLG�)UHHPDQ��Legitimizing Racial Discrimination Through Antidiscrimination Law: A 
Critical Review of Supreme Court Doctrine�����0,11��/��5(9���������������������GHVFULELQJ�KRZ�
WKH�&RXUW¶V�HTXDO�SURWHFWLRQ�GRFWULQH�KDV�OHJLWLPL]HG� UDFLDO� GLVFULPLQDWLRQ�E\�IRFXVLQJ�RQO\�RQ�
IRUPDO�� SURFHGXUDO� ULJKWV²WKXV� DGRSWLQJ� D� SHUSHWUDWRU�SHUVSHFWLYH²UDWKHU� WKDQ� UHFRJQL]LQJ�
DIILUPDWLYH� FODLPV� WR� UHVRXUFHV�RU� LQWHJUDWHG� FODVVURRPV���'DQLHO� -�� 0RQWL�� %URZQ¶V Velvet 
Cushion: Metropolitan Desegregation and the Politics of Illusion �� ��0(752�� ('8&��������±���
��������
����See generally 6$5$+�*$5/$1'��',9,'('�:(�)$,/��7+(�6725<�2)�$1�$)5,&$1�$0(5,&$1�
&20081,7<� 7+$7� (1'('�7+(� (5$� 2)� 6&+22/� '(6(*5(*$7,21� ������� �GHVFULELQJ�%ODFN�
/RXLVYLOOH�IDPLOLHV¶�RSSRVLWLRQ�WR�YROXQWDU\�LQWHJUDWLRQ�EHFDXVH�LW�GLG�QRW�DVVXUH�HTXDO�RXWFRPHV�
RU�FRQWURO�RYHU�WKHLU�FKLOGUHQ¶V�HGXFDWLRQ����
����See 3DUHQWV�,QYROYHG�LQ�&PW\��6FK��9��6HDWWOH�6FK��'LVW��1R���������8�6����������±����������
�RYHUWXUQLQJ�YROXQWDU\� LQWHJUDWLRQ� SODQV� LQ� 6HDWWOH� DQG� /RXLVYLOOH� WKDW� RFFDVLRQDOO\�DVVLJQHG�
FKLOGUHQ�WR�VFKRROV�EDVHG�RQ�WKHLU�UDFH�WR�DFKLHYH�UDFLDO�LQWHJUDWLRQ����
����&DUWHU��supra�QRWH������DW�����
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GRPLQDWHG�FRXUWV�KDG�LQWHQWLRQDOO\�HOLGHG�Brown’s�SURPLVH�RI�LPSURYHG�
HGXFDWLRQDO�RSSRUWXQLW\�IRU�%ODFN�FKLOGUHQ�LQWR�D�UHTXLUHPHQW�RI�UDFLDOO\�
LQWHJUDWHG�VFKRROV�EHFDXVH�WKH� ODWWHU�PRUH�IXOO\�FRQYHUJHG�ZLWK� :KLWH�
LQWHUHVWV����� � %HOO� FULWLFL]HG�RUGHUV�³EDODQFLQJ�WKH� VWXGHQW�DQG� WHDFKHU�
SRSXODWLRQV�E\�UDFH�LQ�HDFK�VFKRRO��HOLPLQDWLQJ�RQH�UDFH�VFKRROV��UHGUDZLQJ�
VFKRRO�DWWHQGDQFH�OLQHV��DQG�WUDQVSRUWLQJ�VWXGHQWV�WR�DFKLHYH�UDFLDO�EDODQFH �́
IRU� KDYLQJ� RQO\� ³GHEDWDEOH �́ HGXFDWLRQDO� EHQHILWV� DQG� IRU� QRW�
³JXDUDQWHH>LQJ@�EODFN�FKLOGUHQ�EHWWHU�VFKRROLQJ�WKDQ�WKH\�UHFHLYHG�LQ�WKH�
SUH�Brown�HUD´�RU�SURWHFWLQJ�WKHP�IURP�³GLVFULPLQDWRU\�SROLFLHV������ ��WKH�
ORVV�RI�EODFN�IDFXOW\�DQG�DGPLQLVWUDWRUV��VXVSHQVLRQV�DQG�H[SXOVLRQV�DW�
PXFK� KLJKHU� UDWHV� WKDQ� ZKLWH� VWXGHQWV�� DQG� YDU\LQJ� IRUPV� RI� UDFLDO�
KDUDVVPHQW�´����� %HOO� EHOLHYHG�WKDW� JHQHURXVO\�IXQGLQJ�PRGHO�DOO�%ODFN�
VFKRROV�ZRXOG�PRUH�HIIHFWLYHO\�HOLPLQDWH�WKRVH�GLVSDULWLHV�WKDQ�IXQQHOLQJ�
UHVRXUFHV�LQWR�VFKRROV�VHUYLQJ�:KLWH�VWXGHQWV�DV�ZHOO������

:LWK�WKH�H[FHSWLRQ�RI�FKDUWHU�DQG�VLPLODUO\�HPSRZHUHG�VFKRROV�LQ�
FLWLHV�WKDW�LQFOXGHG�WKHP�LQ�WKHLU�HDUO\�����V�SRUWIROLRV�RI�QHZ�HGXFDWLRQDO�
PRGHOV�����WKHUH�LV�QR�V\VWHPDWLF�HYLGHQFH�WKDW�SUHGRPLQDQWO\�%ODFN�DQG�
/DWLQR� VFKRROV� KDYH� GLPLQLVKHG� UDFLDO� GLVSDULWLHV� RU� LPSURYHG�%ODFN�
HGXFDWLRQDO�DQG�OLIH�RXWFRPHV�DW�DQ\WKLQJ�OLNH�WKH�UDWHV�DW�ZKLFK�����±�����
UDFLDO�LQWHJUDWLRQ�GLG���,QVWHDG��WKHUH�LV�WUDJLFDOO\�XQLIRUP�HYLGHQFH�WKDW�WKH�
ODUJH�DQG�JURZLQJ�VHW�RI�DOO�PLQRULW\�SXEOLF�VFKRROV�WKDW�WKH�GHPLVH�RI�ERWK�
ILIWHHQ�\HDU�H[SHULPHQWV�OHIW�LQ�WKHLU�ZDNH�DUH�GLVDVWURXV�GUDJV�RQ�WKH�OLIH�
FKDQFHV�RI�%ODFN�DQG�/DWLQR�\RXWK������

7KH�FRQQHFWLRQ�EHWZHHQ�WKH�WZR�UHIRUPV�KDV�QRW�JRQH�XQQRWLFHG��
EXW�LURQLFDOO\�LW�KDV�EHHQ�GUDZQ�E\�RSSRQHQWV�RI�ERWK�ZKR�FULWLFL]H�ERWK�IRU�
IRUVDNLQJ� %ODFN� FRPPXQLWLHV� LQ� VHUYLFH� RI� PRUH� EURDG�JDXJHG�
LPSURYHPHQWV���$W�WKH�WDLO�HQG�RI�WKH�VHFRQG�UHIRUP�SHULRG��IRU�H[DPSOH��

�
����'HUULFN�$��%HOO��-U., %URZQ�Y��%RDUG�RI�(GXFDWLRQ  and the Interest-Convergence Dilemma�����
+$59��/��5(9����������±�����������IRRWQRWHV�RPLWWHG���
����Id.�DW������
����See id.��%HOO��A Model Alternative Desegregation Plan ��supra QRWH������DW���������±����&200��
21�32/¶<�)25�5$&,$/�-867��(7�$/���9,6,216�2)�$�%(77(5�:$<��$�%/$&.�$335$,6$/�2)�38%/,&�
6&+22/,1* ����-RLQW�&WU��IRU�3RO��6WXG���������&RQJ��RI�5DFLDO�(TXDO���A Proposal for Community 
School Districts�� in�7+(�*5($7�6&+22/�%86� &217529(56<���������±����1LFRODXV�0LOOV�HG���
�������7+20$6� 62:(//��%/$&.� ('8&$7,21��0<7+6� $1'�75$*(',(6����±������������ See 
generally�:�(�%��'X%RLV��Does the Negro Need Separate Schools, ���-��1(*52�('8&���������������
����See�Vupra QRWH����±����DQG�DFFRPSDQ\LQJ�WH[W��
����See�DXWKRULW\�FLWHG supra�QRWHV������������$V�WKH�H[DPSOH�RI�FKDUWHU�VFKRROV�DVVRFLDWHG�ZLWK�
WKH�HDUO\�����V�UHIRUPV�LOOXVWUDWHV��see�supra�QRWHV�����������VWXGHQWV�DW�SUHGRPLQDQWO\�%ODFN�
VFKRROV�FDQ�OHDUQ�DQG�WKULYH��DQG�WKH�GHHS�VHDWHG�DQG�LQYLVLEOH�UDFLVP�RXU�SURSRVDO�DLPV�WR�VXUIDFH�
DQG�H[SHO�ODUJHO\�H[SODLQV�ZK\�WKH\�GR�QRW�GR�VR�PRUH�RIWHQ���7KH�TXHVWLRQ�UDLVHG�KHUH��KRZHYHU��
LV�KRZ�PRVW�HIIHFWLYHO\� WR�HUDGLFDWH� UDFLVP�DQG� LWV�GLVSDUDWH�HIIHFWV�DQG²WR�GDWH²WKH� VLQJOH�
SXUSRVH�UHPHG\�RI�%ODFN�VFKRROV�FUHDWHG�IRU�WKHLU�RZQ�VDNH��ZKLFK��DV�WKXV�GHVFULEHG��H[FOXGH�
PRVW�VXFFHVVIXO�FKDUWHU�VFKRROV��KDYH�QRW�JHQHUDOO\�GRQH�VR��
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-RXUQDOLVW�6DUDK�*DUODQG��DXWKRU� RI�D�V\PSDWKHWLF�DFFRXQW�RI�WKH�%ODFN�
/RXLVYLOOH�SDUHQWV�ZKRVH�ODZVXLW�EURXJKW�GHVHJUHJDWLRQ�GRZQ��VDLG�VKH�

ZDV� VWUXFN�� DV� >VKH@� OLVWHQHG� WR� >/RXLVYLOOH� SDUHQWV¶@�
FULWLFLVPV�RI�EXVLQJ��DW�KRZ�VLPLODU�WKHLU�FRPSODLQWV�ZHUH�
WR�WKH�IUXVWUDWLRQV�ZLWK�WKH�FXUUHQW�VHW�RI�HGXFDWLRQ�UHIRUPV��
WKH� FKDUWHU� VFKRROV� DQG� DFFRXQWDELOLW\� V\VWHPV� WKDW�
UHSODFHG�GHVHJUHJDWLRQ���$V�WKH�HUD�RI�GHVHJUHJDWLRQ�HQGHG��
EODFN� FRPPXQLWLHV�DFURVV� WKH� QDWLRQ�ZHUH� RQFH� DJDLQ�
IDFLQJ�XQLODWHUDO�VFKRRO�FORVLQJV�DQG�PDVV�ILULQJV�RI�EODFN�
WHDFKHUV�� � 0DQ\� IHOW� GLVHQIUDQFKLVHG�� DQG� ZRQGHUHG�
ZKHWKHU�UHIRUPHUV�FDUHG�DERXW�WKHLU�RZQ�YLVLRQ�IRU�WKHLU�
FKLOGUHQ¶V�HGXFDWLRQ������
:H��WRR��KDYH�FULWLFL]HG�WKH�FDYDOLHU�ZD\V�LQ�ZKLFK�DGYRFDWHV�DQG�

FRXUWV�LQ� WKH� HDUOLHU�SHULRG�DQG� UHIRUP�WHFKQRFUDWV�LQ�WKH� ODWHU� SHULRG�
FRQGXFWHG� WKHLU� H[SHULPHQWDWLRQ²typified� E\� WKH� GLVPLVVDO� RI� %ODFN�
WHDFKHUV�LQ�WKH�HDUOLHU�FDVH��DQG�WKH�FORVXUH�RI�YDOXHG�QHLJKERUKRRG�VFKRROV�
E\�ODWHU�UHIRUPHUV������3DUWLFLSDWRU\�YRLGV�LQ�WKH�H[SHULPHQWDO�SURFHVVHV�DW�
ZRUN�YLRODWHG�IXQGDPHQWDO�GHPRFUDWLF�QRUPV�DQG�VDSSHG�WKH�SRZHU�RI�WKH�
H[SHULPHQWV�IRU�ODFN�RI�JXLGDQFH�IURP�WKH�%ODFN�DQG�%URZQ�FRPPXQLWLHV�
WKDW�NQRZ�EHVW�ZKDW�WKHLU�FKLOGUHQ�QHHG�DQG�KRZ�WKHVH�V\VWHPV�FXUUHQWO\�
IDOO�VKRUW�������

%XW�LW� LV�D�WUDJLF�LURQ\�WKDW�ERWK�UHIRUPV�ZHUH�VKXW�GRZQ�MXVW�DV�
SUDFWLWLRQHUV�KDG�EHJXQ�WR�ILOO�WKH�UHIRUPV¶�GHPRFUDWLF�JDSV�����GHYHORSLQJ�
ZKDW�E\�QRZ�LV�D�UREXVW�ERG\�RI�NQRZOHGJH�DERXW�ZK\�EURDG�SDUWLFLSDWLRQ�
DQG�%ODFN�OHDGHUVKLS�PDWWHU�DQG�KRZ�WR�DFKLHYH�WKHP������0RVW�LPSRUWDQWO\��
WKLV�FUXFLDO�DQG�FRUUHFWDEOH�ZHDNQHVV�LV�QRW�D�IXQFWLRQ�RI�IDLOLQJ�WR�IRFXV�RQ�

�
����6DUDK�*DUODQG��Why Some Black Families Led the Charge Against School Desegregation��
:$6+�� 3267�� )HE�� �� ������ KWWSV���ZZZ�ZDVKLQJWRQSRVW�FRP�QHZV�DQVZHU�
VKHHW�ZS������������ZK\�VRPH�EODFN�IDPLOLHV�OHG�WKH�FKDUJH�DJDLQVW�VFKRRO�GHVHJUHJDWLRQ�
>KWWSV���SHUPD�FF��1%���<��@��� 'LDQH�5DYLWFK� LV� DQRWKHU� VFKRRO�GHVHJUHJDWLRQ�DQG�SRUWIROLR�
UHIRUP�VNHSWLF��See, e.g.��'LDQH�5DYLWFK��Desegregation: Varieties of Meaning��in�6+$'(6��supra 
QRWH������DW�������±����'LDQH�5DYLWFK��Jan Resseger: The Tragedy of “Portfolio Districts´�� ',$1(�
5$9,7&+¶6� %/2*��1RY�������������KWWSV���GLDQHUDYLWFK�QHW������������MDQ�UHVVHJHU�WKH�WUDJHG\�
RI�SRUWIROLR�GLVWULFWV�>KWWSV���SHUPD�FF�9��9�<�8&@��
����See�.OHLQ��supra QRWH������DW����±�����GHVFULELQJ�GHEDWHV�ZLWK�WKH�VHQLRU�DXWKRU�RI�WKLV�$UWLFOH�
RYHU�ZKHWKHU�DQG�KRZ�WR�HQJDJH� FRPPXQLWLHV�LQ�GHVLJQLQJ�DQG�LPSOHPHQWLQJ� VFKRRO�UHIRUPV���
/LHEPDQ��&UXLNVKDQN�	�0D��supra QRWH������DW����±����FULWLFL]LQJ�1HZ�<RUN�&LW\�UHIRUPV�IRU�
OHDYLQJ� FRPPXQLWLHV� RI� FRORU� DQG� WHDFKHUV� RXW� RI� WKH� H[SHULPHQWDWLRQ� SURFHVV���/LHEPDQ��
Perpetual Evolution��supra�QRWH�����DW�����±����FULWLFL]LQJ�EXUHDXFUDWLF�SXEOLF�ODZ�HGXFDWLRQ�
UHIRUP�OLWLJDWLRQ�RI�WKH�����V�WR�����V���
����See :(//6�(7� $/���supra QRWH������DW���±����/LHEPDQ��&UXLNVKDQN�	�0D� supra�QRWH������
DW����±����
����See /LHEPDQ��&UXLNVKDQN�	�0D� supra�QRWH������DW����±����:(//6�(7�$/���supra QRWH������
DW���±����
����See�/LHEPDQ��&UXLNVKDQN�	�0D� supra�QRWH������DW����±����
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GLVSDULWLHV�DORQH�LQ� IDYRU�RI�V\VWHPLF�H[SHULPHQWDWLRQ²D�VWUDWHJ\�WKDW��
DJDLQVW�DOO�RGGV��KDV�PRGHUDWHG�GLVSDULWLHV�PRUH�WKDQ�DQ\�RWKHUV���2Q�WKH�
FRQWUDU\��GLVSDULWLHV�KDYH�JLYHQ�ZD\�PRVW�VXEVWDQWLDOO\�ZKHQ�FRXUW�RUGHUV�
SODFH�:KLWH�DQG�%ODFN�IDPLOLHV�LQ�³HWKLFDO�VLWXDWLRQV� �́WKURXJK�ZKLFK�WKH�
FRLQFLGHQW� ZHOOEHLQJ� RI� WKHLU� FKLOGUHQ� KDV� PRWLYDWHG� FROODERUDWLYH�
H[SHULPHQWDWLRQ�WR�LPSURYH�WKH�OHDUQLQJ�DQG�OLIH�FKDQFHV�RI�ERWK�JURXSV�RI�
FKLOGUHQ������

�
�

,9��2%-(&7,216�

�
7KLV� 6HFWLRQ� EULHIO\�UHVSRQGV�WR� DQWLFLSDWHG�REMHFWLRQV�WR� RXU�

SURSRVDO�� VWDUWLQJ� ZLWK� WKH� PRVW� REYLRXV�� WKH� SURSRVDO� LV� OHJDOO\�
XQSUHFHGHQWHG�DQG�QRW�VRPHWKLQJ�WKH�FXUUHQW�6XSUHPH�&RXUW�LV�OLNHO\�WR�
VXEVWLWXWH� IRU� LWV� ORQJVWDQGLQJ� SULRULWL]DWLRQ�RI� UDFLDO� PRWLYDWLRQ�RYHU�
GLVSDULW\�LQ�HTXDO�SURWHFWLRQ�DQDO\VLV������2XU�LPPHGLDWH�DXGLHQFH��KRZHYHU��
LV� QRW�WKH� 6XSUHPH�&RXUW�EXW� WKH�EXUJHRQLQJ�VHW� RI�SXEOLF�DQG�SULYDWH�
RUJDQL]DWLRQV�QDWLRQZLGH�H[SUHVVLQJ�UHDGLQHVV�WR�DGGUHVV�UDPSDQW��ORQJ�
LJQRUHG�UDFLDO�GLVSDULWLHV�LQ�WKHLU�RSHUDWLRQV������,Q�GLIIHUHQW�ZD\V��WKH\�WRR�
DUH�REOLJHG�E\�WKH�)RXUWHHQWK�$PHQGPHQW�WR�SXUVXH�HTXDO�SURWHFWLRQ��WR�
DFNQRZOHGJH�WKH�XQILQLVKHG�UDFLDO�VWUXJJOH�DQLPDWLQJ�WKH�$PHQGPHQW��DQG�
WR�UHFRJQL]H�WKH�SURYHQ�SRZHU�RI�HYROYLQJ�VRFLDO�SUDFWLFHV�DQG�QRUPV�WR�
FRPSHO� WKH� 6XSUHPH�&RXUW� WR� DEDQGRQ� RWKHU� WUDJLFDOO\� PLVEHJRWWHQ�
LQWHUSUHWDWLRQV�RI�WKH�$PHQGPHQW������

�
��� See�/LHEPDQ��Desegregating Politics��supra��QRWH������DW�����±����
����See generally :DVKLQJWRQ�Y��'DYLV������8�6��������������UXOLQJ�WKDW�SURRI�RI�GLVFULPLQDWRU\�
SXUSRVH²QRW�GLVSDUDWH�LPSDFW²LV�UHTXLUHG�WR�HVWDEOLVK�DQ�HTXDO�SURWHFWLRQ�YLRODWLRQ����
255 See, e.g.��&DLWOLQ�'LFNHUVRQ���Minnesotans Wary of Privilege Fight Habit of Calling the Police��
1�<��7,0(6��-XQH�����������DW�$���'DYLG�)RONHQIOLN��Debate Over Racial Justice Coverage Roils 
‘N.Y. Times’� ‘Philadelphia Inquirer’�� 135� �-XQH� ��� �������
KWWSV���ZZZ�QSU�RUJ����������������������GHEDWH�RYHU�UDFLDO�MXVWLFH�FRYHUDJH�URLOV�Q�\�WLPHV�
SKLODGHOSKLD�LQTXLUHU�>KWWSV���SHUPD�FF�*;�+�:.�.@��$P\� +DUPRQ�HW� DO���An Awakening in 
America Is Prying at Racism’s Grip, 1�<��7,0(6��-XQH�����������DW�$���7LIIDQ\�+VX��Advertisers 
Grapple With Race and Economic Uncertainty�� 1�<�� 7,0(6�� -XQH� ���� ������DW� %��� 0LWFK�
/DQGULHX��The Price We Have Paid for Not Confronting Racism�� 1�<�� 7,0(6�� -XQH� ���������
KWWSV���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�JHRUJH�IOR\G�SURWHVW�UDFLVP�KWPO�
>KWWSV���SHUPD�FF�/:�6�6/(8@��'HQQLV� 2YHUE\H��No Classes, No Meetings, No Reports: To 
Battle Racism, Scientists Halt Science for a Day��1�<��7,0(6��-XQH�����������DW�$����.DUHQ�:HLVH,
Race Issues Grow Louder At Amazon ��1�<��7,0(6��-XQH�����������DW�%���
����See, e.g.��.RUHPDWVX�Y��8QLWHG�6WDWHV������8�6��������������overruled by�7UXPS�Y��+DZDLL��
����6��&W���������������������3OHVV\�Y��)HUJXVRQ������8�6��������������overruled by�%URZQ�Y��
%G��RI�(GXF�������8�6����������±�����������7KH�6ODXJKWHU�+RXVH�&DVHV�����8�6������:DOO������
�
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7KDW� VDLG�� RXU� H[DPSOHV�DERYH�LOOXVWUDWH� WKH� SURSRVDO¶V� PDQ\�
statutory�SUHFHGHQWV�IRU�UHTXLULQJ�RU� LQFHQWLYL]LQJ�H[SHULPHQWDWLRQ�ZLWK�
GLVSDULW\�RU�RWKHU�NLQGV�RI�KDUP�UHGXFWLRQ���7KRVH�SUHFHGHQWV�GHPRQVWUDWH�
RXU�SURSRVDO¶V�FRQVLVWHQF\�ZLWK�&RQJUHVV¶V�H[HUFLVH�RI�its�UHVSRQVLELOLW\�WR�
DSSO\�WKH�)RXUWHHQWK�$PHQGPHQW����DQG�RXU�SURSRVDO¶V�ZRUNDELOLW\�DV�D�
IRUP�RI�MXGLFLDOO\�DQG�DGPLQLVWUDWLYHO\�HQIRUFHG�OHJDO�FRPSXOVLRQ�WR�UHGXFH�
GLVSDULWLHV���$PRQJ�RWKHUV�����WKHVH�SUHFHGHQWV�LQFOXGH�WKH�-XYHQLOH�-XVWLFH�
DQG� 'HOLQTXHQF\� 3UHYHQWLRQ�$FW����� 3ULVRQ� 5DSH� (OLPLQDWLRQ�$FW� RI�
���������$PHULFDQ�5HFRYHU\�DQG�5HLQYHVWPHQW�$FW�RI����������$PHULFDQV�
ZLWK�'LVDELOLWLHV�$FW�RI����������,QGLYLGXDOV�ZLWK�'LVDELOLWLHV�(GXFDWLRQ�$FW�
�,'($������1R�&KLOG�/HIW�%HKLQG�$FW����DQG�VXSHUVHGLQJ�(YHU\�6WXGHQW�
6XFFHHGV�$FW����� 7LWOH� 9,,� RI� WKH� &LYLO� 5LJKWV� $FW� RI� ���������$JH�

�
��������criticized by�$NKLO�5��$PDU��Foreword: The Document and the Doctrine�� ����+$59��/��
5(9����������Q�������������³9LUWXDOO\�QR�VHULRXV�PRGHUQ�VFKRODU±OHIW��ULJKW��DQG�FHQWHU±WKLQNV�
WKDW�>Slaughter�House Cases@�LV�D�SODXVLEOH�UHDGLQJ�RI�WKH�>)RXUWHHQWK@�$PHQGPHQW�´����
����8�6��&RQVW���DPHQG��;,9�������
���� See� &KDUOHV� )�� 6DEHO� 	� :LOOLDP� +�� 6LPRQ�� Minimalism and Experimentalism in the 
Administrative State������*(2��/�-���������Q������������FLWLQJ�VWDWXWHV���
�������8�6�&���������D����������FXUUHQW�YHUVLRQ�DW����8�6�&����������D����GLVFXVVHG�supra�QRWHV�
��±����DQG�DFFRPSDQ\LQJ�WH[W���
����Id.����������D�±�H���see�&KDUOHV�)��6DEHO�	�:LOOLDP�+��6LPRQ��Democratic Experimentalism��
in�6($5&+,1*�)25�&217(0325$5<� /(*$/�7+28*+7���������±����-XVWLQ�'HVDXWHOV�6WHLQ�	�
&KULVWRSKHU�7RPOLQV�HGV����������GLVFXVVLQJ�3ULVRQ�5DSH�(OLPLQDWLRQ�$FW�RI������� supra�QRWH����
DQG�DFFRPSDQ\LQJ�WH[W��
����3XE��/��1R����������������J�������6WDW�������������������FRGLILHG�DV�DPHQGHG�LQ�VFDWWHUHG�
WLWOHV�RI�WKH�8�6�&����GLVFXVVHG�LQ�VRXUFHV�FLWHG�supra�QRWH������
����3XE��/��1R�����������������E�����$�������6WDW�������������������FRGLILHG�DV�DPHQGHG�DW����
8�6�&�� �� ������E�����$����6DEHO� 	� 6LPRQ�� Democratic Experimentalism�� supra QRWH� ����
�GLVFXVVLQJ� WKH� $PHULFDQV� ZLWK� 'LVDELOLWLHV� $FW� RI� ������� see supra� QRWHV� ��±��� DQG�
DFFRPSDQ\LQJ�WH[W��H[HPSOLI\LQJ�WKH�$FW¶V�H[SHULPHQWDOLVW�DSSOLFDWLRQ���
�������8�6�&�� ���������������see (QGUHZ�)��Y��'RXJODV�&QW\��6FK��'LVW��� ����6��&W�����������
��������LQWHUSUHWLQJ�id.���/LHEPDQ��Perpetual Evolution��supra� QRWH�����DW�����±����GLVFXVVLQJ�
���8�6�&���������DQG�Endrew���
���� See, e.g.�� /LHEPDQ� 	� 6DEHO� supra� QRWH� �����DW� ���±���	� Q����� �GLVFXVVLQJ�HIIHFWLYH�
H[SHULPHQWDWLRQ�LQ�WKH�VKDGRZ�RI�1&/%�E\�.HQWXFN\��1RUWK�&DUROLQD��DQG�7H[DV���
����See, e.g.��Redesigning High Schools to Support Their Communities in the 21st Century��&5266�
67$7(� +,*+� 6&+�� 5('(6,*1� &2//$%25$7,9(�� KWWSV���ZZZ�KVUHGHVLJQ�RUJ�
>KWWSV���SHUPD�FF�0�60�$$-7@� �GHVFULELQJ� MRLQW� VWHSV�E\� ,OOLQRLV��/RXLVLDQD��0DVVDFKXVHWWV��
0LVVLVVLSSL��1HZ�0H[LFR��1HZ� <RUN��2KLR��DQG� -RKQV�+RSNLQV�8QLYHUVLW\�³WR�XVH�7KH�(YHU\�
6WXGHQW�6XFFHHGV�$FW� �(66$�� WR�HQDEOH�VWUXJJOLQJ� KLJK� VFKRROV�LQ�KLJK�QHHGV�FRPPXQLWLHV�WR�
UHLQYHQW�WKHPVHOYHV´���
�������8�6�&�� ������H���D�����������See -DPHV�6��/LHEPDQ�	�0LFKDHO�0ELNLZD��Every Dollar 
Counts: In Defense of the Obama Department of Education’s “Supplement Not Suppla nt” 
Proposal�� ����&2/80�� /�� 5(9�� )2580� �������� KWWSV���FROXPELDODZUHYLHZ�RUJ�FRQWHQW�HYHU\�
GROODU�FRXQWV�LQ�GHIHQVH�RI�WKH�REDPD�GHSDUWPHQW�RI�HGXFDWLRQV�VXSSOHPHQW�QRW�VXSSODQW�
SURSRVDO�>KWWSV���SHUPD�FF�/.:��;&�9@��GLVFXVVLQJ�H[SHULPHQWDOLVW�QDWXUH�RI�7LWOH�9,,���supra�
�



����@� MINE THE GAP� ���

'LVFULPLQDWLRQ�LQ�(PSOR\PHQW�$FW�RI����������DQG�)DLU�+RXVLQJ�$FW�RI�
���������

,Q� IDFW�� WKH� 6XSUHPH�&RXUW� LWVHOI� DGRSWHG� DQ� H[SHULPHQWDOLVW�
LQWHUSUHWDWLRQ�RI�WKH� (TXDO�3URWHFWLRQ�&ODXVH�LQ� Fisher v University of 
Texas������7KHUH��WKH�&RXUW�XSKHOG�WKH�8QLYHUVLW\�RI�7H[DV¶V��³87¶V´��UDFH�
FRQVFLRXV�FROOHJH�DGPLVVLRQV�SROLF\�SUHFLVHO\�EHFDXVH�87�KDG�HQJDJHG�LQ�
UHVSRQVLEOH� SROLF\� H[SHULPHQWDWLRQ� WR� VKRZ� ERWK� WKDW� WKH� IRUPV� RI�
HGXFDWLRQDO�GLYHUVLW\�LW�ZDV�SXUVXLQJ�ZHUH�RI�FRPSHOOLQJ�LPSRUWDQFH��DQG�
WKDW�LWV�UDFH�FRQVFLRXV�VWHSV�ZHUH�DV�OLPLWHG�DV�WKH\�FRXOG�EH�DQG�VWLOO�VHUYH�
WKDW�JRDO�����$QDORJRXV�WR�RXU�SURSRVDO��WKH�&RXUW¶V�UXOLQJ�PDGH�FOHDU�WKDW��
DV�ORQJ�DV�87�FRQWLQXHG�WR�WDNH�FRQVWLWXWLRQDOO\�TXHVWLRQDEOH�DFWLRQ²LQ�
WKDW� FDVH�� IDFWRULQJ�UDFH� LQWR� DGPLVVLRQV²LW�KDG� D� GXW\� WR� FRQWLQXH�
H[SHULPHQWLQJ�ZLWK�ZD\V�WR�LQFUHDVH�WKH�EHQHILWV�DQG�OLPLW�WKH�FRQVWLWXWLRQDO�
ULVNV�LQFXUUHG������$V�ZH�KDYH�VXPPDUL]HG�HOVHZKHUH��-XVWLFH�.HQQHG\¶V�
PDMRULW\�RSLQLRQ�³SURYLGHV�D�FDVH�VWXG\ �́RI�SXEOLF�DFWRUV¶�FRQVWLWXWLRQDOO\�
VXIILFLHQW�H[SHULPHQWDWLRQ�ZLWK�ZD\V�WR�PLQLPL]H�FRQVWLWXWLRQDO�ULVNV�DQG�
RI� KRZ� D� FRQVWLWXWLRQDO� FRXUW� FDQ� UHYLHZ� VXFK� DFWLRQ� WR� DVVXUH� WKDW�
H[SHULPHQWDWLRQ�ZDV�UHVSRQVLEOH�����

�
QRWHV� ��±���DQG� DFFRPSDQ\LQJ� WH[W� �SURYLGLQJ� DQ� H[DPSOH� RI� 7LWOH� 9,,¶V� H[SHULPHQWDOLVW�
DSSOLFDWLRQ���
����$JH�'LVFULPLQDWLRQ�LQ�(PSOR\PHQW�$FW� ����D������8�6�&��������D����������see 6PLWK�Y��&LW\�
RI�-DFNVRQ������8�6�������������������SOXUDOLW\�RSLQLRQ���LQWHUSUHWLQJ�id.���6PLWK������8�6��DW����±
����6FDOLD�� -��� FRQFXUULQJ�LQ�SDUW� DQG�FRQFXUULQJ�LQ�WKH� MXGJPHQW���/LHEPDQ�	�0ELNLZD�� supra�
QRWH������GLVFXVVLQJ�$JH�'LVFULPLQDWLRQ�LQ�(PSOR\PHQW�$FW���
����&LYLO�5LJKWV�$FW�7LWOH�9,,,�������D������8�6�&���������D���7H[��'HS¶W�RI�+RXV��	�&PW\��$II��
Y��,QFOXVLYH�&PW\��3URMHFW��,QF�������6��&W������������±�����������LQWHUSUHWLQJ�id.���see�/LHEPDQ�
	�0ELNLZD��supra�QRWH������DQDO\]LQJ�7LWOH�9,,,����
����See, e.g.� )LVKHU�Y��8QLY��RI�7H[�������6��&W������������±�����������
����Id��DW�����������±����
����Id��DW�������

7KURXJK�UHJXODU�HYDOXDWLRQ�RI�GDWD�DQG�FRQVLGHUDWLRQ�RI�VWXGHQW�H[SHULHQFH��
WKH�8QLYHUVLW\�PXVW�WDLORU�LWV�DSSURDFK�LQ�OLJKW�RI�FKDQJLQJ�FLUFXPVWDQFHV��
HQVXULQJ� WKDW� UDFH� SOD\V� QR� JUHDWHU� UROH� WKDQ� LV� QHFHVVDU\� WR� PHHW� LWV�
FRPSHOOLQJ�LQWHUHVW��� ������7KH�W\SH�RI�GDWD�FROOHFWHG��DQG�PDQQHU�LQ�ZKLFK�LW�
LV� FRQVLGHUHG��ZLOO�KDYH�D� VLJQLILFDQW�EHDULQJ� RQ�KRZ�WKH�8QLYHUV LW\�PXVW�
VKDSH�LWV�DGPLVVLRQV�SROLF\�WR�VDWLVI\�VWULFW�VFUXWLQ\�LQ�\HDUV�WR�FRPH��

���� /LHEPDQ�� Perpetual Evolution�� supra� QRWH� ���� DW� ����� �TXRWLQJ� id.� DW� ������ ����±����
�IRRWQRWHV�RPLWWHG���

$V� VXPPDUL]HG�E\� WKH� &RXUW�� 87¶V� SURFHVV�SURYLGHV� D� FDVH� VWXG\� LQ�
HYROXWLRQDU\�OHDUQLQJ���87�EHJDQ�E\�WHVWLQJ� UDFH�QHXWUDO�DGPLVVLRQV���������
2QO\� DIWHU� ³>Q@RQH� RI� WKHVH� HIIRUWV� VXFFHHGHG´� DQG� ³D� UHDVRQDEOH�
GHWHUPLQDWLRQ�ZDV�PDGH�WKDW� WKH�8QLYHUVLW\�KDG�QRW�\HW�DWWDLQHG� LWV�JRDOV´�
GLG�87�HPEDUN�RQ�D�³VLJQLILFDQW�HYROXWLRQ´�RI�D� UDFH�FRQVFLRXV�SROLF\���7R�
OHDUQ�LWHUDWLYHO\�ZKDW�ZDV�SRVVLEOH��87�H[SHULPHQWHG�ZLWK�GLIIHUHQW�W\SHV�RI�

�
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7KDW�VDLG��HYHQ�DSDUW�IURP�Fisher’s�����LQVWDELOLW\�RQ�D�FKDQJLQJ�
&RXUW��LW�E\�QR�PHDQV�FRPSHOV�WKH�FKDQJHV�LQ�HTXDO�SURWHFWLRQ�MXULVSUXGHQFH�
ZH�DGYRFDWH���,WV�IRFXV�RQ�VXEMHFWLYH�UDFLDO�PRWLYDWLRQ��VLGH�OLQLQJ�RI�UDFLDO�
GLVSDULWLHV��DQG�WUHDWPHQW�RI�DIILUPDWLYH�DFWLRQ�DV�WKH�FRQVWLWXWLRQDO�ULVN�WKDW�
Fisher� FDOOV� IRU� H[SHULPHQWDWLRQ� WR� PLWLJDWH� DOO� reinforce GRFWULQDO�
GLVSRVLWLRQV�RXU�SURSRVDO�TXHVWLRQV���,QGHHG��DIILUPLQJ�SULRU�FDVHODZ��Fisher�
H[SUHVVO\�UHMHFWV� UDFLDO�GLVSDULW\�UHGXFWLRQ�DV� D� YDOLG� UHDVRQ�IRU� UDFH�
FRQVFLRXV�FROOHJH�DGPLVVLRQV������ 6WLOO��JLYHQ�Fisher’s�PDQLIHVW�effect�RI�
IDFLOLWDWLQJ� GLVSDULW\� UHGXFWLRQ� LQ� FROOHJH�JRLQJ� LQ� 7H[DV����� DQG� LWV�
LQVWDQWLDWLRQ�RI�OHJDOO\�PDQGDWHG�DQG�UHYLHZDEOH�H[SHULPHQWDWLRQ�DV�D�ZD\�
WR�DOOD\�IRUELGGHQ�GLVFULPLQDWLRQ��Fisher�FRXOG�yet�KHOS�PRWLYDWH�WKH�&RXUW�
WR�FDWFK�XS�ZLWK�UHDOLWLHV�RQ�WKH�JURXQG�GHPDQGLQJ�VWHSV�WR�UHGXFH�UDFLDO�
GLVSDULW\��

$W� WKH� UHDG\²RQFH�WKH�&RXUW� LV²DUH�D� YDULHW\�RI� HVWDEOLVKHG�
FRQVWLWXWLRQDO�GRFWULQHV�ZLWK�DIILQLWLHV�WR�RXU�SURSRVDO���7KHVH�LQFOXGH��

x 7KH�&RXUW¶V� DFFHSWDQFH�RI� ³REMHFWLYH�HYLGHQFH �́RI�
UDFLDO� PRWLYDWLRQ�� LQFOXGLQJ� RIILFLDOV¶� UHIXVDO� WR�
FRQVLGHU� OHVV� UDFLDOO\� GLVSDUDWH� DOWHUQDWLYHV� RU� WR�
LPSOHPHQW�WKHP�RQFH�WKH\�SURYH�WKHPVHOYHV������

x %XUGHQ�VKLIWLQJ�GHYLFHV�UHTXLULQJ�GHIHQGDQWV�FKDUJHG�
ZLWK�GLVFULPLQDWLRQ�WR�UHYHDO�ZKDW�WKH\�NQRZ�DERXW�
UDFLDO�GLVSDULWLHV�WKH\�JHQHUDWHG�DW�SODFHV�DQG�WLPHV�QRW�
WRR� GLVWDQW� IURP�WKRVH�SODLQWLIIV�KDYH�VKRZQ�WR� EH�
GLVFULPLQDWRU\������

x 0LGGOH�OHYHO� HTXDO�SURWHFWLRQ� VFUXWLQ\� LPSRVLQJ�
PRGHVW�GXWLHV� RI� LQTXLU\�LQ� WKH� IDFH�RI� VXVSLFLRXV�

�
GLYHUVLW\�WKH�XQLYHUVLW\�PLJKW�WU\�WR�DFKLHYH�DQG�GLIIHUHQW�VWHSV�IRU�DFKLHYLQJ�
WKHP��XVLQJ�³WKH�H[SHULHQFH�WKH�VFKRRO�KDV�DFFXPXODWHG�DQG�WKH�GDWD�LW�KDV�
JDWKHUHG� VLQFH� WKH� DGRSWLRQ� RI� LWV� DGPLVVLRQV�SODQ´� WR� PDNH� ³SHULRGLF�
UHDVVHVVPHQW>V@�RI� WKH� FRQVWLWXWLRQDOLW\�� DQG� HIILFDF\�� RI� LWV� DGPLVVLRQV�
SURJUDP´�DQG�SURYLGH�D�³UHDVRQHG��SULQFLSOHG�H[SODQDWLRQ´�RI�DFWLRQV�LW�WRRN�
DW�HDFK�VWHS��

����)LVKHU, ����6��&W��DW�����±����FLWLQJ�SULRU�FDVHV���
����See )LVKHU, ����6��&W�� DW�����±����$OLWR��-���GLVVHQWLQJ���DUJXLQJ� WKDW�GLVSDULW\�UHGXFWLRQ��QRW�
GLYHUVLW\��PRWLYDWHG�87¶V�SODQ�DQG�WKH�PDMRULW\�RSLQLRQ����
����See supra�QRWHV���±����
����,Q�VFKRRO�GHVHJUHJDWLRQ�FDVHV��SURRI�RI�DQ�LQWHQW�WR�VHJUHJDWH�FKLOGUHQ�E\�UDFH�DW�D�SDUWLFXODU�
VFKRRO�RU�SRLQW�LQ� WLPH�JHQHUDWHV�D�SUHVXPSWLRQ�WKDW�UDFLDO� VHJUHJDWLRQ�DULVLQJ�HOVHZKHUH�RU�DW�
DQRWKHU�WLPH� LQ� WKH� VDPH�GLVWULFW� LV�DOVR� UDFLDOO\�PRWLYDWHG�DEVHQW�SURRI�WR�WKH�FRQWUDU\�E\�WKH�
GHIHQGDQW���See, e.g.��'D\WRQ�%G��RI�(GXF��Y��%ULQNPDQ������8�6����������±�����������.H\HV�Y��
6FKRRO�'LVW��1R���������8�6����������±�����������6ZDQQ�Y��&KDUORWWH�0HFNOHQEXUJ�%G��RI�(GXF���
����8�6����������������
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PLVWUHDWPHQW�RI�GLVIDYRUHG�PLQRULWLHV������
x ³5HFNOHVV�LQGLIIHUHQFH´�DQG�³PHVVDJH�FRQYH\DQFH �́

VWDQGDUGV� FDOOLQJ� LQWR� TXHVWLRQ� RIILFLDOV¶� RQJRLQJ�
WROHUDQFH�RI�FRQVWLWXWLRQDOO\�VXVSLFLRXV�KDUPV������

x 3HQDOW\�GHIDXOW�UXOHV�LQFHQWLYL]LQJ�RIILFLDOV�WR�VHDUFK�
IRU�EHWWHU�ZD\V� WR� UHGXFH�FRQVWLWXWLRQDO�KDUPV� WKDQ�
WKRVH�WKH�&RXUW�LWVHOI�KDV�LGHQWLILHG�����DQG��

x 1XPHURXV� ORZHU�FRXUW� LQVWLWXWLRQDO�UHIRUP� GHFUHHV��
VRPH� DIILUPHG� E\� WKH� 6XSUHPH� &RXUW�� DGRSWLQJ�
H[SHULPHQWDOLVW�UHPHGLHV�IRU�HTXDO�SURWHFWLRQ�DQG�RWKHU�
FRQVWLWXWLRQDO�YLRODWLRQV�E\� SROLFH��SULVRQV��PHQWDO�
KHDOWK�IDFLOLWLHV��DQG�FKLOG�ZHOIDUH�DJHQFLHV�������

$�VHFRQG�REMHFWLRQ�DULVHV�IURP�D�EUHZLQJ�GHEDWH�RYHU�7LWOH�9,,�RI�
WKH������&LYLO�5LJKWV�$FW��RQH�RI�RXU�SURSRVDO¶V�VWDWXWRU\�DQDORJLHV������
&RQVLGHU�WKUHH�FUXGH�YLVLRQV�RI�KRZ�7LWOH�9,,¶V�GLVSDUDWH�LPSDFW�SURYLVLRQV�
RSHUDWH���$�QHXWUDO�OD\SHUVRQ�PLJKW�DUJXH�WKDW�7LWOH�9,,�EDUV�HPSOR\HUV�IURP�
XVLQJ� SUDFWLFHV�WR� KLUH�� SURPRWH��RU� ILUH� SHRSOH�WKDW� JHQHUDWH�UDFLDOO\�
GLVSDUDWH� RXWFRPHV� XQOHVV� WKH\� KDG� D� JRRG� EXVLQHVV� UHDVRQ� IRU� WKH�
SUDFWLFH����� � $� OHIW�OHDQLQJ� VNHSWLF�PLJKW� VD\� 7LWOH� 9,,� YDOLGDWHV�DQ\�
GLVSDULW\�FUHDWLQJ�HPSOR\PHQW�SUDFWLFH�IRU�ZKLFK�VRPHRQH�FDQ�GUHDP�XS�D�
QRQ�UDFLDO�H[SODQDWLRQ�DIWHU�WKH�IDFW�WKDW�LV�QRW�IDFLDOO\�IDOVH�RU�LUUDWLRQDO��

�
����E.g���3O\OHU�Y��'RH������8�6�������������������/LHEPDQ��Perpetual Evolution� supra�QRWH�����
DW�����±����GLVFXVVLQJ�Plyler���
����See�/LHEPDQ��Perpetual Evolution��supra QRWH�����DW������	�Q������FLWLQJ�6XSUHPH�&RXUW�
FDVHV���
��� See�0LFKDHO�&��'RUI�	�&KDUOHV�)��6DEHO��A Constitution of Democratic Experimentalism�����
&2/80�� /�� 5(9����������±�����������GLVFXVVLQJ�MXGLFLDOO\�FUHDWHG�SHQDOW\�GHIDXOW� UXOHV� WKDW�
RIILFLDOV�FDQ�DYRLG�E\�H[SHULPHQWLQJ�ZLWK�EHWWHU�URXWHV�WR�WKH�VDPH�REMHFWLYH���:LOOLDP�-��6WXQW]��
The Political Constitution of Criminal Justice�� ����+$59��/��5(9�������������������DGYRFDWLQJ�
SHQDOW\�GHIDXOW�UXOHV�WR�³HQFRXUDJH�OHJLVODWLYH�SURWHFWLRQ�RI�FRQVWLWXWLRQDO�LQWHUHVWV´���
����See /LHEPDQ��Perpetual Evolution��Vupra QRWH�����DW�����±���	�QQ����±����FLWLQJ�FDVHV�DQG�
VXSSRUWLQJ�DQDO\VHV���
����See�.HQQHWK�/��0DUFXV��The War between Disparate Impact and Equal ProtectioQ������±���
&$72�683��&7�� 5(9��������±������±����DUJXLQJ�WKDW�7LWOH�9,,¶V�GLVSDUDWH�LPSDFW�UXOHV�DQG�RWKHU�
IDFLDOO\�QHXWUDO�EXW�SRWHQWLDOO\�UDFLDOO\�UHGLVWULEXWLYH�DFWLRQV�VXFK�DV�7H[DV¶�³WHQ�SHUFHQW�SODQ´�IRU�
DGPLWWLQJ�VWXGHQWV�WR�SXEOLF�FROOHJHV�LQ�RUGHU��E\�LQGLUHFWLRQ��WR�LQFUHDVH�PLQRULW\�HQUROOPHQW�DUH�
XQFRQVWLWXWLRQDO���0DUN�7XVKQHW��How the Supreme Court’s Ruling on Ricci v. DeStefano Hints at 
Trouble Ahead��',66(17�� -XO\�����������KWWSV���ZZZ�GLVVHQWPDJD]LQH�RUJ�RQOLQHBDUWLFOHV�KRZ�
WKH�VXSUHPH�FRXUWV�UXOLQJ�RQ�ULFFL�Y�GHVWHIDQR�KLQWV�DW�WURXEOH�DKHDG� >KWWSV���SHUPD�FF�%)�'�
(..+@� �QRWLQJ�SRWHQWLDO�³FRQVWLWXWLRQDO�SUREOHP´�ZLWK�7LWOH�9,,� LGHQWLILHG�E\�OHJDO� DFDGHPLFV�
DQG�FRQVHUYDWLYH�SXEOLFLVWV����
����See generally, e.g.��%$5%$5$� 7��/,1'(0$11�(7�$/���(03/2<0(17� ',6&5,0,1$7,21�/$:�
��WK�HG���������SURYLGLQJ�EODFN�OHWWHU�GHILQLWLRQ�RI�7LWOH�9,,¶V�GLVSDUDWH�LPSDFW�VWDQGDUG����
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UHQGHULQJ�WKH�ODZ�D�QXOOLW\������5LJKW�OHDQLQJ�VNHSWLFV�PLJKW�GHVFULEH�LW�DV�
WKH� IHGHUDO�JRYHUQPHQW�³PDQGDWLQJ´�HPSOR\HUV�WR� GR� ZKDW� WKH� (TXDO�
3URWHFWLRQ�&ODXVH�IRUELGV�WKH�JRYHUQPHQW�WR�GR�GLUHFWO\²³GLVFULPLQDWH�RQ�
WKH�EDVLV�RI�UDFH´�E\�IRUFLQJ�HPSOR\HUV�WR�JLYH�SHRSOH�MREV�EHFDXVH�RI�WKHLU�
UDFH�QRW�WKHLU�TXDOLILFDWLRQV���

7KH�TXRWDWLRQV�LQ�WKH�ODVW�PHQWLRQHG�YLHZ�DUH�IURP�-XVWLFH�6FDOLD¶V�
FRQFXUUHQFH�LQ�Ricci v. DeStefano��ZKLFK�LQ�KLV�YLHZ�SURSKHVLHG�³WKH�HYLO�
GD\�RQ�ZKLFK�WKH�&RXUW�ZLOO�KDYH�WR�FRQIURQW�WKH�TXHVWLRQ´�ZKHWKHU�7LWOH�
9,,¶V�GLVSDUDWH�LPSDFW�SURYLVLRQV�DUH�FRQVLVWHQW�ZLWK�HTXDO�SURWHFWLRQ������
-XVWLFH�6FDOLD�ZDV�FOHDUO\�DWWUDFWHG�WR�WKH�WKLUG�YLHZ�RI�7LWOH�9,,��GHVFULELQJ�
LW�DV�³D�UDFLDO�WKXPE�RQ�WKH�VFDOHV��RIWHQ�UHTXLULQJ�HPSOR\HUV�WR�HYDOXDWH�WKH�
UDFLDO�RXWFRPHV�RI�WKHLU�SROLFLHV��DQG�WR�PDNH�GHFLVLRQV�EDVHG�RQ��EHFDXVH�
RI��WKRVH�UDFLDO�RXWFRPHV�´����� -XVWLFH�6FDOLD�DFNQRZOHGJHG��KRZHYHU��D�
IRXUWK��OHVV�FUXGH�LQWHUSUHWDWLRQ�RI�WKH�VWDWXWH��³DV�VLPSO\�DQ�HYLGHQWLDU\�WRRO�
XVHG�WR�LGHQWLI\�JHQXLQH��LQWHQWLRQDO�GLVFULPLQDWLRQ²WR�µVPRNH�RXW�¶�DV�LW�
ZHUH��GLVSDUDWH�WUHDWPHQW´²ZKLFK��KH�VDLG��FRXOG�³GHIHQG�WKH�ODZ �́DJDLQVW�
FRQVWLWXWLRQDO�DWWDFN�LI�LW�DFWXDOO\�ZRUNHG�WKDW�ZD\��ZKLFK�KH�GRXEWHG�������

%\� ³UHTXLULQJ´�RIILFLDOV� LQ� HYHU\� FDVH� WR� ³HYDOXDWH�WKH� UDFLDO�
RXWFRPHV�RI�WKHLU�SROLFLHV� �́RXU�SURSRVDO�PLJKW�VHHP�WR�VWHS�GLUHFWO\�LQWR�
WKH�FRQVWLWXWLRQDO�WUDS�6FDOLD�KDV�VHW���2XU�SURSRVDO��KRZHYHU��HVFDSHV�WKH�
WUDS¶V�VHFRQG�SURQJ��� 5DWKHU�WKDQ�UHTXLULQJ�RIILFLDOV�³WR�PDNH�GHFLVLRQV�
EDVHG�RQ��EHFDXVH�RI������ ��UDFLDO�RXWFRPHV� �́RXU�DSSURDFK�XVHV�PDQGDWHG�
HYDOXDWLRQ�RI�GLVSDULWLHV�DQG�H[SHULPHQWV�WR�³VPRNH�RXW´�DQG�avoid�WKH�
VWHUHRW\SHV�DQG�FRQVFLRXV�RU�XQFRQVFLRXV�ELDVHV�WKDW�RWKHUZLVH�ZRXOG�lead�
WR�GHFLVLRQV�³EDVHG�RQ��EHFDXVH�RI� �́IDOVH�EHOLHIV�DERXW�UDFH���$V�EHWZHHQ�
GHFLVLRQV�DERXW�ZKLFK�FKURQLF�UDFLDO�GLVSDULWLHV�FUHDWH�UHDO�GRXEW�DV�WR�WKHLU�
UDFLDO�PRWLYDWLRQ��DQG�GHFLVLRQV�XVLQJ�LQTXLU\�DQG�OHDUQLQJ�WR�replace�GRXEW�
DQG�reveal�UDFH�QHXWUDO²RIWHQ�JHQHUDOO\�EHQHILFLDO²SUDFWLFHV��WKHUH�LV�QR�
UHDVRQ�ZK\� WKH� (TXDO�3URWHFWLRQ�&ODXVH�VKRXOG�RSW� IRU�LJQRUDQFH�DQG�
FRQVWLWXWLRQDO�GRXEW��

$�WKLUG�REMHFWLRQ�LV�D�SUDJPDWLF�YHUVLRQ�RI�WKH�VHFRQG���7KH�SURSRVDO�
LV�LPSUDFWLFDO��JLYHQ�WKH�KLJK�FRVW�RI�GLVSDULW\�UHGXFLQJ�H[SHULPHQWDWLRQ��
OHJDO�H[SRVXUH�ZKHQ�H[SHULPHQWV�IDLO�RU�DUH�IRXQG�WR�EH�LQVXIILFLHQW��DQG�

�
����See, e.g.��/LQGD�/\H��Title VII’s Tangled Tale: The Erosion and Confusion of Disparate Impact 
and the Business Necessity Defense,� ���%(5.(/(<�-�� (03/��	� /$%��/�����������������������
�DUJXLQJ� WKDW� WKH�³EXVLQHVV�QHFHVVLW\´�UXOH�LV�WRR�ZHDN�DQG�XQGHUPLQHV�WKH�JRDO�RI�SURKLELWLQJ�
GLVFULPLQDWRU\�SUDFWLFHV���5\QNLHZLF]�� supra� QRWH� ���� 0LFKDHO� 6HOPL�� Why Are Employment 
Discrimination Cases So Hard to Win �� ���/$��/��5(9����������±�����������QRWLQJ�WHQGHQF\�RI�
FRXUWV�WR�DFFHSW�HYHQ�GXELRXV�QRQ�UDFLDO�H[SODQDWLRQV�IRU�UDFLDOO\�VXVSLFLRXV�RXWFRPHV���
����5LFFL�Y��'H6WHIDQR� ����8�6�������������������6FDOLD��-���FRQFXUULQJ���
����Id.�
����Id.�DW������TXRWLQJ�3ULPXV��Vupra�QRWH����DW����±����������
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VWHSV�WR�DYRLG�WKRVH�LOOV�E\�EHVWRZLQJ�EHQHILWV�RQ�XQGHVHUYLQJ�SHRSOH�VR�
GLVSDULWLHV�GLVDSSHDU���2I�FRXUVH��LI�UDFLDO�JDSV�GR�FORVH��DQG�LI�WKH�DJHQF\�
DQG�LWV�RWKHU�VWDNHKROGHUV�DUH�QRW�KDUPHG�RU�DUH�EHQHILWHG��QHW�FRVW�LV�QRW�D�
SUREOHP���1RU�ZRXOG�FRPSHOOLQJ�RIILFLDOV�WR�WDNH�known�VWHSV�WR�GLPLQLVK�
GLVSDULWLHV�DW�QR�FRVW�WR�WKH�SXEOLF�LQWHUHVW�IDOO�DIRXO�RI�WUDGLWLRQDO�HTXDO�
SURWHFWLRQ�DQDO\VLV��EHFDXVH�GRLQJ�VR�³VPRNHV�RXW´�IDOVH�DVVXPSWLRQV�RU�
ELDVHV�WKDW�GURYH�SUHH[LVWLQJ�GLVSDULWLHV���$GGLWLRQDOO\��JLYHQ�WKH�EUHDGWK�RI�
H[LVWLQJ�JDSV��WDNLQJ�WUXO\�GDPDJLQJ�VWHSV�WR�FORVH�WKHP�FRPSOHWHO\��ZLWK�
QR�UHDO�KRSH�RI�LPSURYLQJ�WKH�SXEOLF�JRRG²DW�WKH�H[SHQVH�RI�FRQVWLWXHQWV�
SUHYLRXVO\�EHQHILWHG�E\�GLVSDULWLHV²ZLOO�QRW�OLNHO\�EH�D�SULFH�WKDW�RIILFLDOV�
DUH�ZLOOLQJ�RU�DEOH�WR�SD\�LQ�UHVSRQVH�WR�WKH�LQFHQWLYHV�RXU�SURSRVDO�ZRXOG�
FUHDWH���

�7KH�UHDO�TXHVWLRQ��WKHQ��LV�ZKHWKHU�WKH�HTXLW\�DQG�ZHOIDUH�EHQHILWV�
WR�%ODFN�$PHULFDQV�RI�HIIRUWV�WR�³VPRNH�RXW´�DQ\�ELDVHV�XQGHUO\LQJ�WKH�
ODWHVW� LWHUDWLRQ� RI� FKURQLF� GLVSDULWLHV�� SOXV� WKH� SXEOLF� EHQHILWV� WKDW�
FRQVFLHQWLRXV�H[SHULPHQWDWLRQ�W\SLFDOO\�VHHNV�DQG�RIWHQ�GLVFRYHUV��SOXV�
JUHDWHU�FHUWDLQW\�DV�WR�ZKHWKHU�UDFLDO�ELDV�LV�DW�SOD\��RXWZHLJK�WKH�FRVW�RI�
H[SHULPHQWV�WKDW�GR�QRW�GLPLQLVK�UDFLDO�GLVSDULWLHV�RU�LPSURYH�WKH�SXEOLF�
JRRG���*LYHQ�RXU�OLPLWDWLRQ�RQ�WKH�REOLJDWLRQ�WR�H[SHULPHQW�ZLWK�VWHSV�WKDW�
GR�QRW�XQGXO\�EXUGHQ�WKH�SXEOLF�fisc��DQG�JLYHQ�RXU�SUHIHUHQFH�IRU�GRLQJ�
something�WR�WU\�WR�GLPLQLVK�RU�EHWWHU�XQGHUVWDQG�VXVSLFLRXV�GLVSDULWLHV�RYHU�
OHJDO�UXOHV�WKDW�MXVWLI\�GRLQJ nothing DV�VXFK�GLVSDULWLHV�PRXQW��ZH�DVVHVV�
WKH�EDODQFH�DV�IDYRULQJ�EHQHILWV�RYHU�FRVWV���*LYHQ�RXU�KRSH�WR�FKDQJH�DFWLRQ�
RQ�WKH�JURXQG�EHIRUH�FKDQJLQJ�WKH�6XSUHPH�&RXUW¶V�PLQG��ZH�KDYH�QR�GRXEW�
WKDW� RXU� SURSRVDO�LV� D� ZRUWK\�H[SHULPHQW�LQ� LWV� RZQ� ULJKW�� ZKLFK�ZH�
FRPPHQG����WR�DFWRUV�LQWHUHVWHG�LQ�PLQLPL]LQJ�UDFLDO�GLVSDULWLHV���2YHU�WLPH��
ZH�H[SHFW�RXU�SURSRVDO�ZLOO�JHQHUDWH�PRUH�H[DPSOHV�RI�HTXLW\�DQG�ZHOIDUH�
EHQHILWV�H[FHHGLQJ�KDUPV�WKDW�GLVSHO�SUDFWLFDO�ZRUULHV���

6WLOO��RQH�PLJKW�ZRUU\�DERXW�WKH�GLIILFXOW\�RI�GHWHUPLQLQJ�ZKHWKHU�
H[SHULPHQWDWLRQ�WKDW�IDLOV�IRU�QRZ�WR� FORVH�JDSV�HQWLUHO\²DV�RIWHQ�ZLOO�
RFFXU²ZDV�VXIILFLHQWO\�FRQVFLHQWLRXV�WR�SDVV�PXVWHU���(YHQ�LI�LW�LV�VHQVLEOH�
IRU�ODUJH�IHGHUDO�GHSDUWPHQWV�ZLWK�SHUIRUPDQFH�PDQDJHPHQW�H[SHUWLVH�LQ�
VHWWLQJ�DQG�PHDVXULQJ�WKH�HIIHFWLYHQHVV�RI�VWUDWHJLHV��HIIHFWLYH�GLVSDULW\�
UHGXFWLRQ�H[SHULPHQWDWLRQ�PD\�QRW�VHHP�UHDOLVWLF�IRU�PDQ\�PRGHVW�ORFDO�
DJHQFLHV²IRU�H[DPSOH��WKH�QDWLRQ¶V�WKRXVDQGV�RI�VFKRRO�GLVWULFWV�ZLWK�RQO\�
D� IHZ�DGPLQLVWUDWRUV��� &RQVLGHU��WKRXJK��WKH�FODVVLF�MXVWLILFDWLRQ�IRU�VR�
WKRURXJKO\�GHFHQWUDOL]LQJ�8�6�� SXEOLF�HGXFDWLRQ��MXYHQLOH�DQG�FULPLQDO�

�
����See�.LPEHUO\�$XVWLQ�HW� DO���The Ruling that Got Race All Wrong: Time to Undo :DVKLQJWRQ�
YV��'DYLV��1�<��'$,/<�1(:V��-XQH�����������KWWSV���ZZZ�Q\GDLO\QHZV�FRP�RSLQLRQ�Q\�RSHG�WKH�
UXOLQJ�WKDW�JRW�UDFH�WHUULEO\�ZURQJ����������[P[PNMYHW]K�YP�Y[LGP��RETT�VWRU\�KWPO�
>KWWSV���ZHE�DUFKLYH�RUJ�ZHE����������������KWWSV���ZZZ�Q\GDLO\QHZV�FRP�RSLQLRQ�Q\�RSHG�
WKH�UXOLQJ�WKDW�JRW�UDFH�WHUULEO\�ZURQJ����������[P[PNMYHW]K�YP�Y[LGP��RETT�VWRU\�KWPO@��
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MXVWLFH��DQG�PDQ\�RWKHU�SXEOLF�DFWLYLWLHV��WKH�DELOLW\�LW�JLYHV�ORFDOLWLHV�WR�
DGGUHVV� SUREOHPV� LQ� ORFDO� FRQWH[W����� � 5DWKHU� WKDQ� LPSRVLQJ� QRYHO�
UHTXLUHPHQWV��WKHUHIRUH��RXU�SURSRVDO�FDOOV�RQ�ORFDO�SXEOLF�DFWRUV�WR�DSSO\�
WKHLU� LQJHQXLW\� WR� FORVLQJ� WKH� PDQ\� ORFDO� RSSRUWXQLWLHV� IRU� UDFLDO�
GLVFULPLQDWLRQ�� � $V� RXU� H[DPSOHV� UHYHDO��PRUHRYHU�� ORFDO� HGXFDWLRQ��
MXYHQLOH�MXVWLFH��DQG�RWKHU�DJHQFLHV�KDYH�ZLOOLQJO\�DFFHSWHG�VLPLODU�VWDWXWRU\�
REOLJDWLRQV�LQ� RUGHU� WR� TXDOLI\�IRU� FRYHWHG�IHGHUDO�IXQGLQJ�� � $QG� E\�
FRPSDULQJ�H[SHULPHQWDWLRQ�VWHSV�DQG�VXFFHVV�OHYHOV�RI�FRPSDUDEO\�VLWXDWHG�
ORFDO� DFWRUV��IHGHUDO�DQG�VWDWH� IXQGV�GLVSHUVLQJ�DQG�RYHUVLJKW�DJHQFLHV��
VXSSRUW� RUJDQL]DWLRQV�� DQG� SUDFWLWLRQHUV¶� QHWZRUNV� KDYH� OHDUQHG� WR�
UHFRJQL]H�PRUH�DQG�OHVV�FRQVFLHQWLRXV�H[SHULPHQWDWLRQ�LQ�ZLGHO\�YDU\LQJ�
FRQWH[WV������&RXUWV�FDQ�GR�WKH�VDPH²DV�VRPH�DOUHDG\�GR�LQ�HQIRUFLQJ�EDQV�
RQ�ZRUNSODFH�VH[XDO�KDUDVVPHQW��GLVDELOLW\�GLVFULPLQDWLRQ��DQG�UDFLDO�DQG�
JHQGHU�EDVHG�ELDV����� � +HUH��DJDLQ�� FRQVWLWXWLRQDO�FRXUWV� WUDLOLQJ� EHKLQG�
ORQJVWDQGLQJ�SUDFWLFH�LQ�DQDORJRXV�FRQWH[WV�KDYH�SOHQW\�RI�H[SHULHQFH�RQ�
ZKLFK�WR�GUDZ�LQ�GHYHORSLQJ�GLVSDULW\�UHGXFWLRQ�VWDQGDUGV�DQG�UHYLHZLQJ�
H[SHULPHQWV�E\�D�PXOWLSOLFLW\�RI�SXEOLF�DFWRUV��

7KHVH�UHVSRQVHV�WR�REMHFWLRQV�IURP�WKH�ULJKW�VLGH�RI�WKH�SROLWLFDO�
VSHFWUXP�LQYLWH�PRUH�WURXEOLQJ�RQHV�IURP�WKH�OHIW���%UDLGLQJ�WKHP�LQWR�RQH��
WKH�REMHFWLRQ�LV�WKDW��³ZH�KDYH�WULHG�DOO� WKLV�EHIRUH� DW�D�YDULHW\�RI�VXE�
FRQVWLWXWLRQDO� OHYHOV�� DQG� ZH� DUH� VWLOO� DZDVK� LQ� UDFLDO� GLVSDULW\�́ ��
([SHULPHQWDWLRQ�RU�QRW��FKURQLFDOO\�XQGHUVHUYHG�SRSXODWLRQV�DUH�OLNHO\�WR�
UHPDLQ�LQ�WKDW� SRVLWLRQ�EHFDXVH�RI�D�SRLVRQRXV�PL[�RI�����PDOHYROHQWO\�

�
����See, e.g.��5RGULJXH]�Y��6DQ�$QWRQLR�,QGHS��6FK��'LVW��Y��5RGULJXH] ,�����8�6�������±����������
�GHFOLQLQJ� WR� LQWHUSUHW� WKH�(TXDO�3URWHFWLRQ�&ODXVH� WR� UHJXODWH� WKH� IDLUQHVV�RI�GLIIHUHQWLDO�VWDWH�
IXQGLQJ�RI� VFKRRO�GLVWULFWV� IRU�IHDU� RI� LQWHUIHULQJ�ZLWK� VWDWH� OHJLVODWXUHV¶� DQG� VFKRRO�GLVWULFWV¶�
FDSDFLW\� WR� ³WDLORU´� SROLF\� H[SHULPHQWDWLRQ�DQG� DFWLRQV� ³WR� ORFDO� QHHGV´��� -HQQLIHU� 'H%RHU,
Centralization and Decentralization in American Education Polic\�����3($%2'<�-��('8&������
��������*RRGZLQ�/LX��%URZQ , %ROOLQJHU, and Beyond,����+2:��/�-�������������������GRFXPHQWLQJ�
6XSUHPH�&RXUW¶V�UHOLDQFH�RQ�WKH�LPSRUWDQFH�RI�ORFDO�FRQWURO�RI�VFKRROLQJ�LQ�UHVLVWLQJ�FRQVWLWXWLRQDO�
³FODLPV�RI�HTXDO�HGXFDWLRQDO�RSSRUWXQLW\´�����
����'LVFXVVLQJ�JRYHUQPHQW�DQG�SULYDWH�VHFWRU�SUDFWLFHV�LQ�YDULRXV�FRQWH[WV�WKDW�JUDGXDOO\�LPSURYH�
SXEOLF�VDIHW\�DQG�VHUYLFH�GHOLYHU\�E\�FRPSDULQJ�DQG�EHQFKPDUNLQJ�WKH�TXDOLW\�DQG�HIIHFWLYHQHVV�
RI�SODQV�RU�RWKHU�VWHSV�ORFDO�HQWLWLHV�WDNH�XQGHU�VLPLODU�FLUFXPVWDQFHV�WR�UHGXFH�KDUPV�RU�DFKLHYH�
SXEOLF� REMHFWLYHV� DUH� H�J�� &DU\�&RJOLDQHVH�	� 'DYLG�/D]HU��Management-Based Regulation: 
Prescribing Private Management to Achieve Public Goals�� ���/��	� 62&�� 5(9����������±����
��������IRRG�DQG�ZRUNSODFH�VDIHW\��SROOXWLRQ�SUHYHQWLRQ���%UDGOH\�.DUNNDLQHQ��After Backyard 
Environmentalism�� ��� $0�� %(+$9�� 6&,�� ����� ���±���� ������� �WR[LF� FKHPLFDOV� UHGXFWLRQ��
&KHVDSHDNH� %D\� SROOXWLRQ� FRQWURO�� SURWHFWLRQ� RI� HQGDQJHUHG� VSHFLHV¶� KDELWDWV��� +HOHQ� )��
/DGG��Education Inspectorate System in the Netherlands and New Zealand: A Policy Note ����('��
),1�� 	�32/¶<���������±�����������SXEOLF�VFKRRO�LPSURYHPHQW���-RVHSK�9��5HHV��+RVWDJHV�RI�
(DFK� 2WKHU� ��±���� ������� �UHJXODWLRQ� RI� QXFOHDU� SRZHU� JHQHUDWLRQ��� 6DEHO� 	� 6LPRQ��
Contextualizing Regimes,�supra� QRWH�����DW�����������±����DYRLGLQJ�OHDI\�JUHHQ�FRQWDPLQDWLRQ��
UDFLDO�GLVFULPLQDWLRQ�LQ�MXYHQLOH�MXVWLFH�DGPLQLVWUDWLRQ��GROSKLQV�NLOOV�LQ�FRPPHUFLDO�WXQD�ILVKLQJ���
����See, e.g.��%UDQGRQ�/��*DUUHWW�	�-DPHV�6��/LHEPDQ��Experimentalist Equal Protection�����<$/(�
/��	�32/¶<�5(9����������±�����������6WXUP��Second Generation��supra�QRWH�����DW����±�����
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FKRVHQ�� DVVLGXRXVO\� FRQFHDOHG�� GLVFULPLQDWLRQ�� ����XQFRQVFLRXV� ELDV�
SHUSHWUDWRUV� DUH� XQOLNHO\� WR� VXUUHQGHU� HYHQ� ZKHQ� SXEOLFO\� H[SRVHG��
����VSUDZOLQJ�ZHDOWK� HIIHFWV�RI����� \HDUV�RI� VODYHU\��VHJUHJDWLRQ��DQG�
HFRQRPLF�VXEMXJDWLRQ�WKDW�H[SRQHQWLDOO\�PXOWLSO\�GLVSDULWLHV�LQ�D�FDSLWDOLVW�
HQYLURQPHQW� LQ� ZKLFK� ZHDOWK�GHWHUPLQHG� FKRLFHV� DUH� WKH� SULQFLSDO�
GLVWULEXWLRQDO�PHFKDQLVP�����DQG�����WKH�³SRVLWLRQDO´�IDFW�DV�WR�VRPH�:KLWH�
SULYLOHJHV� DQG�ZLGHVSUHDG�EHOLHIV�DV� WR� RWKHU�VXFK� SULYLOHJHV� WKDW� WKH�
SHUTXLVLWHV�RI�KDSSLQHVV�DUH�ILQLWH��VR�\RXU�JDLQ�LV�P\�ORVV������8QGHU�WKHVH�
FLUFXPVWDQFHV��WKH� REMHFWLRQ� JRHV�� LW� LV� ERWK� PRUDOO\� LPSHUDWLYH�DQG�
SUDFWLFDOO\�QHFHVVDU\�WR�ULVN�ORVW�JHQHUDOL]HG�EHQHILWV��VRFLDO�FRQIOLFW��DQG�D�
SUREDELOLW\� RI� FDWDFO\VPLF�IDLOXUH� E\� LQVLVWLQJ� RQ� UHSDUDWLYH�� UDFLDOO\ �
UHGLVWULEXWLYH�JDS�FORVXUH�now��� %ODFN�FRPPXQLWLHV�KDYH�QR�WLPH�OHIW�WR�
ZDVWH��

$OO�RI�XV�PXVW�PDNH�RXU�RZQ�GHFLVLRQV�DERXW�KRZ�PXFK�ULVN�ZH��
RXU�IDPLOLHV��DQG�FRPPXQLWLHV�FDQ�UHDVRQDEO\�EH�DVNHG�WR�WDNH²DQG�KRZ�
PXFK�RXU�XQLTXHO\��IUDJLOHO\�GLYHUVH�SROLW\�FDQ�VWDQG���%XW�HYHQ�XQGHU�WKH�
PRVW�IDYRUDEOH�VFHQDULR��UDFLDOO\�UHSDUDWLYH�MXVWLFH�ZLOO�JHW�XV�RQO\�VR�IDU���
7KH� FKDQFHV�RI� IXOO�ILQDQFLDO�UDFLDO� UHSDLU�DUH� XQFHUWDLQ�DW� EHVW�� JLYHQ�
UHDVRQDEOH�HVWLPDWHV�WKDW�ZH�ZRXOG�KDYH�WR�PXOWLSO\�%ODFN�$PHULFDQV¶�
H[LVWLQJ�ZHDOWK�E\�D�IDFWRU�RI�IURP�WHQ�WR�RQH�KXQGUHG�WR�SXOO�WKHP�HYHQ�
ZLWK�:KLWH�$PHULFDQV¶���²QRW�WR�PHQWLRQ�WKH�ODUJH�DGGLWLRQDO�DPRXQWV�
QHHGHG�WR� DFFRXQW�IRU�DGPLQLVWUDWLYH�LPSHUIHFWLRQ� LQ�GLVWULEXWLQJ�ODUJH�
DPRXQWV�RI�PRQH\�WR�PLOOLRQV�RI�LQGLYLGXDOV�LQ�ZD\V�WKDW�EHQHILW�WKHP�RYHU�
WKH�ORQJ�KDXO���$QG�HYHQ�LI�DOO�SUHH[LVWLQJ�PDWHULDO�JDSV�FRXOG�EH�EDFN�ILOOHG��
GLVFULPLQDWRU\�PXVFOH�PHPRU\�DJJUDYDWHG�E\�DQLPRVLWLHV�SURYRNHG�E\�D�
ELWWHU�UHSDUDWLRQV�ILJKW�ZLOO�OLNHO\�FDXVH�QHZ�GLVSDULWLHV�WR�DULVH���%HFDXVH�
GLVSDULWLHV�ZLOO�FRQWLQXH�WR�DULVH��DQ\�VHQVLEOH�UHSDUDWLYH�UHJLPH�ZLOO�KDYH�
WR�EH�EDFNVWRSSHG�E\�D�GXW\�RQ�RIILFLDOV¶�SDUW�QRW�WR�WDNH�EDFN�ZLWK�WKH�ULJKW�
KDQG�ZKDW�WKH�OHIW�KDQG�KDV�JLYHQ���(LWKHU�ZD\��WKHUHIRUH²SUH���SRVW���RU�LQ�
OLHX�RI��UHSDUDWLRQV²ZH�ZLOO�QHHG�WR�NHHS�GRLQJ�ZKDW�ZH�FDQ�WR�LGHQWLI\�
DQG�DOWHU�WKH�UDFLVW�KDELWV��LQVWLWXWLRQDO�PXVFOH�PHPRU\��HPEHGGHG�ZHDOWK�
LQHTXLWLHV��DQG�VKRUWVLJKWHGQHVV�WKDW�DUH�WKH�OHJDF\�RI�FHQWXULHV�RI�UDFLDO�
VXEMXJDWLRQ��� 3HUKDSV�WKH�EHVW� VROXWLRQ�LV� D� EOHQG�RI�WKH� WZR��RIIHULQJ�

�
����See supra�QRWHV��±�����������������FLWLQJ�VRXUFHV���
����See supra�QRWH�����GLVFXVVLQJ�]HUR�VXP�SRVLWLRQDO�LQHTXLW\����
����See +DQQDK�-RQHV��supra QRWH����³7KH�DYHUDJH�EODFN�IDPLO\�ZLWK�FKLOGUHQ�KROGV�MXVW�RQH�FHQW�
>ZRUWK@�RI�ZHDOWK�IRU�HYHU\�GROODU�WKDW�WKH�DYHUDJH�ZKLWH�IDPLO\�ZLWK�FKLOGUHQ�KROGV�´���0LFKDHO�
:��.UDXV�HW�DO���The Misperception of Racial Economic Inequality, ���� -��3(563(&7,9(6�36<&+��
6&,���6HSW��������DW�����±���ILQGLQJ�WKDW�%ODFN�KRXVHKROGV�KROG�����LQ�ZHDOWK�IRU�HYHU\������KHOG�
E\� :KLWH� KRXVHKROGV�DQG� WKDW� GLVSDULW\� LQFUHDVHV�DV� %ODFN� LQFRPH� �DV�RSSRVHG� WR� ZHDOWK��
LQFUHDVHV���
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UHSDUDWLRQV�LQ�WKH�IRUP�RI�SUHIHUHQFHV�IRU�SDUWLFLSDWLRQ�LQ�RU�VXEVLGLHV�WR�
H[SDQG�RIILFLDO�GLVSDULW\�UHGXFWLRQ�H[SHULPHQWV������

$V� IRU�SDVW� H[SHULPHQWDWLRQ�IDLOLQJ�WR� HQG�GLVSDULWLHV��WKH� NH\�
TXHVWLRQV�DUH�KRZ�IXOO\��TXLFNO\��DQG�LQVWHDG�RI��RU�DORQJVLGH��ZKDW�RWKHU�
VWHSV�ZH�VKRXOG�H[SHFW�H[SHULPHQWDWLRQ�WR�ZRUN"��$V�LQFRPSOHWH�DV�WKH�
UHVXOWV� RI� GLVSDULW\�UHGXFWLRQ� H[SHULPHQWDWLRQ� KDYH� EHHQ� HYHQ� LQ� WKH�
IDYRUDEOH�H[DPSOHV�ZH�IHDWXUH��VXFK�VWHSV�KDYH�RXWSHUIRUPHG�PRUH�GLUHFW�
HIIRUWV�WR�WKH�VXEVWDQWLDO�EHQHILW�RI�%ODFN�DQG�RWKHU�FKURQLFDOO\�XQGHUVHUYHG�
SRSXODWLRQV�DQG�WKH�SXEOLF�DW�ODUJH������5HVXOWV�ZRXOG�KDYH�EHHQ�HYHQ�EHWWHU��
EXW�IRU�WKH�SUHPDWXUH�WUXQFDWLRQ�RI�VRPH�RI�WKH� HIIRUWV�LQ�WKH�ZDNH�RI�
LQLWLDOO\�UDJJHG�LPSOHPHQWDWLRQ��WKH�GRZQIDOO�RI�ERWK�VFKRRO�LPSURYHPHQW�
VWUDWHJLHV�ZH�KLJKOLJKW������ZHDN�HQIRUFHPHQW�PHFKDQLVPV��D�SUREOHP�LQ�
WKH�MXYHQLOH�MXVWLFH�FRQWH[W�WKDW�D�UHFHQW�VWDWXWRU\�UHYLVLRQ�DLPV�WR�FXUH������
DQG�D�WHQGHQF\�WR�IRUVDNH�RQJRLQJ�H[SHULPHQWDWLRQ�LQ�IDYRU�RI�PDQGDWHV�WR�
VSUHDG�LQLWLDOO\�HIIHFWLYH�VWUDWHJLHV�LQ�FRQWH[W�LQVHQVLWLYH�ZD\V���

,OOXVWUDWLQJ� WKH� ODVW�PHQWLRQHG� VWXPEOLQJ� EORFN� WR� HIIHFWLYH�
H[SHULPHQWDWLRQ�DQG�DQ�LPSRUWDQW�ZD\�DURXQG�LW�LV�1HZ�<RUN�&LW\¶V�����V�
H[SHULPHQWDOLVW� SROLFLQJ� UHIRUPV��ZKLFK� JDYH�ZD\� LQ� WKH� ����V�WR� D�
GLVDVWURXV�� GLVSDULW\�LJQRULQJ� REVHVVLRQ� ZLWK� RQH� VWUDWHJ\²VWRS� DQG�
IULVN²XQWLO�DQ�H[SHULPHQWDOLVW�MXGJH�RUGHUHG�SROLFH�WR�LQFOXGH�GLVSDULW\�
UHGXFWLRQ�DV�D�JRDO�RI�IXWXUH�FULPH�UHGXFWLRQ�H[SHULPHQWDWLRQ������)ROORZLQJ�
WKH� OHDG� RI� WKDW� MXGJH¶V� GHFLVLRQ� DQG� UHFRJQL]LQJ� D� JHQHUDOL]HG�
FRQVWLWXWLRQDO�GXW\�RI�GLVSDULW\�UHGXFWLRQ�H[SHULPHQWDWLRQ�WKDW�LV�SULYDWHO\�
HQIRUFHDEOH�FRXOG�EROVWHU�HQIRUFHPHQW�ULJRU��DV�ORQJ�DV�LW�UHWDLQHG�FRQWH[W�
VHQVLWLYH�IOH[LELOLW\���$�EHVW�FDVH�VFHQDULR��WKHQ��PLJKW�EH�GLVSDULW\�UHGXFLQJ�
H[SHULPHQWDWLRQ� DV� D� EDFNVWRS� RU� LPSOHPHQWDWLRQ� PHFKDQLVP� IRU�
UHSDUDWLRQV��UREXVW� SXEOLF� SDUWLFLSDWLRQ�LQ� H[SHULPHQWDWLRQ� WR�LQFUHDVH�
SXEOLF� SDWLHQFH� DQG� DFFHSWDQFH� DV� H[SHULPHQWDWLRQ� LPSURYHV����� DQG�
LPSURYHG�HQIRUFHDELOLW\�WKURXJK�WKH�SURSRVDO¶V�DGRSWLRQ�DV�DQ�DSSURSULDWH�
LQWHUSUHWDWLRQ�RI�WKH�(TXDO�3URWHFWLRQ�&ODXVH�ZLWK�D�6HFWLRQ������SULYDWH�
ULJKW�RI�DFWLRQ������
�
�

�
����Cf.�'DYLG�%URRNV��The Case for Reparations��1�<��7,0(6��0DU�����������DW�$����
����See Vupra�QRWHV���±����DQG�DFFRPSDQ\LQJ�WH[W��
����See supra�QRWHV����±��������±��������±����DQG�DFFRPSDQ\LQJ�WH[W��
����See supra�QRWH�����DQG�DFFRPSDQ\LQJ�WH[W��
����See�)OR\G�Y��&LW\�RI�1HZ�<RUN������)��6XSS���G���������±����6�'�1�<���������6DEHO�	�6LPRQ,
Duty of Responsible Administration ��supra QRWH�����DW����±�����
����See /LHEPDQ��&UXLNVKDQN�	�0D� supra� QRWH������DW� ���±�������±����GLVFXVVLQJ�ZD\V�WR�
HQJDJH� WKH�SXEOLF�DQG�EXLOG�FRQILGHQFH�LQ�VWUXFWXUHG�SROLF\�H[SHULPHQWDWLRQ�� �
�������8�6�&�����������������
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9��&21&/86,21�$1'�32676&5,37�
�
�

:H� EHJDQ� GUDIWLQJ� WKLV� $UWLFOH� LQ� ODWH� ������$W� WKH� WLPH�� ZH�
LPDJLQHG�$UPDJHGGRQ�FRPLQJ�IURP�D�:KLWH�UHYDQFKLVW�ULJKW� LQIODPHG�
E\�FDOOV�IRU�UDFLDO�UHGLVWULEXWLRQ��DQG�ZH�HPEDUNHG�RQ�D�ODVW�GLWFK�VHDUFK�
IRU�D�UHIRUPLVW�PLGGOH�JURXQG���
������������:H�ILQLVKHG�GUDIWLQJ�WKH�$UWLFOH�LQ�HDUO\�VXPPHU�������VRRQ�DIWHU�
0LQQHDSROLV� SROLFH� RIILFHUV²HQDFWLQJ� DQRWKHU� RI� FRXQWOHVV� DFWV� RI�
UDFLDOO\�GLVSDUDWH�RIILFLDO�YLROHQFH�DJDLQVW�WKH�QDWLRQ¶V�%ODFN�SHRSOH²
NLOOHG�*HRUJH�)OR\G�����%\� WKHQ��ZH�FRXOG�DV�HDVLO\�VHH�WKH�UHFNRQLQJ�
FRPLQJ�IURP�D�%ODFN�PRELOL]HG�OHIW��RXW�RI�LPSDWLHQFH�ZLWK�D�����\HDU�
ZDLW�IRU�MXVWLFH��DQG�ZH�EHJDQ�ORRNLQJ�WR�DQG�EH\RQG�UDFLDO�UHSDUDWLRQV���
$V�SX]]OHG�UHDGHUV�PD\�KDYH�GLVFHUQHG��RXU�SHUVSHFWLYHV�FKDQJHG�DORQJ�
ZLWK�WHFWRQLF�VKLIWV�WKDW�)OR\G¶V�GHDWK�SURYRNHG�LQ�WKH�QDWLRQ¶V�VWUXJJOH�
WR�XQGHUVWDQG�UDFLDO��LQ�MXVWLFH����

$V� WKH� $UWLFOH�ZDV� EHLQJ� HGLWHG�� D� UDFLVW� DQG� UHYDQFKLVW�PRE�
DVVDXOWHG�WKH�QDWLRQ¶V�&DSLWRO��HOHYDWLQJ�VWLOO�PRUH�RXU�IHDUV�IRU�D�QDWLRQ�
LQ�QHHG�RI�GHHS�DQG�LQHYLWDEO\�GLVRULHQWLQJ�FKDQJH�DQG�IRU�WKH�VDIHW\�RI�
WKH� LQWHQGHG�EHQHILFLDULHV�RI� VXFK�FKDQJH����� 3UHVLGHQW� %LGHQ¶V�HIIRUW�

�
���� ,Q�WKH�FDVH�RI�SROLFH�YLROHQFH��GLVSDULWLHV�DUH�FRXQWHG�LQ�%ODFN� OLYHV�ORVW���$V�VKRFNLQJ�DV�LW�
�ILQDOO\��ZDV�WR�WKH�QDWLRQDO� FRQVFLHQFH��*HRUJH�)OR\G¶V�GHDWK�LV�RQO\�RQH�RI�PDQ\���,Q�QDPLQJ�
KLP��ZH� UHPHPEHU�DQG�KRQRU�RWKHUV��NQRZQ�DQG�XQNQRZQ���See, e.g.��0LNH�%DNHU�HW�DO���Three 
Words. 70 Cases. The Tragic History of ‘I Can’t Breathe’�� 1�<�� 7,0(6�� -XQH� ���� ������
KWWSV���ZZZ�Q\WLPHV�FRP�LQWHUDFWLYH������������XV�L�FDQW�EUHDWKH�SROLFH�DUUHVW�KWPO�
>KWWSV���SHUPD�FF�)/3��<)5*@��5LFKDUG�$��2SSHO�-U��	�/D]DUR�*DPLR��Minneapolis Police Use 
Force Against Black People at 7 Times the Rate of Whites�� 1�<�� 7,0(6�� -XQH� ��� ������
KWWSV���ZZZ�Q\WLPHV�FRP�LQWHUDFWLYH������������XV�PLQQHDSROLV �SROLFH�XVH�RI�IRUFH�KWPO�
>KWWSV���SHUPD�FF�/�:$��+)�@��5LFKDUG�$��2SSHO�-U��	�'HUULFN�%U\VRQ�7D\ORU��Here’s What You 
Need to Know About Breonna Taylor’s Death�� 1�<�� 7,0(6�� -XO\� ���� ������
KWWSV���ZZZ�Q\WLPHV�FRP�DUWLFOH�EUHRQQD�WD\ORU�SROLFH�KWPO�>KWWSV���SHUPD�FF�;&�=��59�@��
����&RQQHFWLQJ�WKH�-DQXDU\���������DVVDXOW�RQ�WKH�&DSLWRO�E\�VXSSRUWHUV�RI�3UHVLGHQW�7UXPS�ER WK�
WR�WKH�QDWLRQ¶V�KLVWRU\�RI�YLROHQWO\�HQIRUFHG�UDFLVW�KLHUDUFK\�DQG�WR�FXUUHQW�GHV LUHV�WR�SUHVHUYH�LW�
DUH��H�J���(OL]DEHWK�'LDV��Extremism from Whites Has Strong Roots in U.S.��1�<��7,0(6��)HE�����
������DW�$����(PPDQXHO�)HOWRQ��Black Police Officers Describe the Racist Attacks they Faced 
as they Protected the Capitol,�%8==)(('1(:6� �-DQ����������������30���
KWWSV���ZZZ�EX]]IHHGQHZV�FRP�DUWLFOH�HPPDQXHOIHOWRQ�EODFN�FDSLWRO�SROLFH�UDFLVP�PRE�
>KWWSV���SHUPD�FF�;(�4�+8<4@��$YHUL�+DUSHU��&DSLWRO�$WWDFN�&RQMXUHV�$PHULFDQ�/HJDF\�RI�
5DFLDO�9LROHQFH��$%&� 1HZV��-DQ������������$DURQ�0RUULVRQ��Analysis: A Race War Evident 
Long Before the Capitol Siege��$3�1(:6��)HE������������KWWSV���DSQHZV�FRP�DUWLFOH�GRQDOG�
WUXPS�XV�QHZV�UDFH�DQG�HWKQLFLW\�FRQVSLUDF\�WKHRULHV�SKLODQWKURS\�
I�I���E��E�GG�H�HF�����GFEHE��G��>KWWSV���SHUPD�FF���6/�3(</@��%UHQW�6WDSOHV , The Myth 
of American Innocence: The Capitol Attack Shows the Danger of Forgetting America’s History ��
1�<��7,0(6��-DQ������������DW�65���%UDQGRQ�7HQVHO\��The US Capitol Attack Fits into the History of 
White Backlash, &1132/,7,&6��-DQ�������������KWWSV���ZZZ�FQQ�FRP������������SROLWLFV�FDSLWRO�
PRE�ZKLWH�EDFNODVK�KLVWRU\�LQGH[�KWPO�>KWWSV���SHUPD�FF�-1&���./�@���
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VRRQ�DIWHU� WR� UHVWRUH� D� VHPEODQFH�RI�UDFLDO� HTXDQLPLW\�SURYLGHV�RQO\�
PRGHVW�VRODFH�����

8QFHUWDLQ� RI� WKH� QDWLRQ¶V� HYROYLQJ�� RU� GLVVROYLQJ�� FHQWHU� RI�
JUDYLW\�RQ�UDFH��ZH�KDYH�OHIW�LQ�SODFH�RXU�IOXFWXDWLQJ�JXHVVHV�DERXW�WKH�
VRFLDO� UHDOLWLHV� WKDW� ZLOO� GHWHUPLQH� ZKHWKHU� RXU� SURSRVDO� IRU� D�
FRQVWLWXWLRQDO�UHJLPH�RI�GHWHUPLQHG��SXEOLF�UHJDUGLQJ�OHDUQLQJ�IURP�WKH�
FKURQLF�UDFLDO�GLVSDULWLHV�WR�ZKLFK�*HRUJH�)OR\G¶V�GHDWK�WHVWLILHV�JRHV�WRR�
IDU�RU�QRW�QHDUO\�IDU�HQRXJK�� �

�
����$GYDQFLQJ�5DFLDO�(TXLW\�DQG�6XSSRUW�IRU�8QGHUVHUYHG�&RPPXQLWLHV�7KURXJK�WKH�)HGHUDO�
*RYHUQPHQW��([HF��2UGHU�1R�������������)HG��5HJ��������-DQ�������������
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9,��$33(1',;�
�
�

7DEOH����-XYHQLOH� 'HWHQWLRQ�5DWHV�DQG�1XPEHUV�����±�����
�

�
�� ��� ��� ��� ��������
GHWHQWLRQ�

UDWH�
GHWDLQHG�

����
GHWDLQHG�
����

7RWDO� ���� �������� ����

:KLWH� ���� ������� ���

%ODFN� ���� ������� ���

+LVSDQLF� ���� ������� ���
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�
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�
�

7DEOH����$YHUDJH�1$(3�6FDOH�6FRUHV�±�)RXUWK�*UDGH�0DWK�±�1�<�&���
DQG�1DWLRQDO�3XEOLF�6WXGHQWV �

�
$OO� :KLWH� %ODFN� +LVSDQLF� )53/� 6:'� (//� 1DW¶O�

3XEOLF�
����� ���� ���� ���� ���� ���� ���� ���� ����
����� ���� ���� ���� ���� ���� ���� ���� ����

����� ���� ���� ���� ���� ���� ���� ���� ����

����� ���� ���� ���� ���� ���� ���� ���� ����

�
�
� �
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7DEOH����3HUFHQW�&KDQJH� LQ�1�<�&��$FKLHYHPHQW�6FRUH�*DSV�RQ�1$(3�)RXUWK �
�*UDGH�0DWK��5HIRUP�3KDVHV�����±���	�����±���YV��3RVW�5HIRUP�3HULRG�����±���

�
$OO�
6WXGHQWV�

%ODFN�
6WXGHQWV�

+LVSDQLF�
6WXGHQWV�

(FRQRPLFDOO\�
'LVDGYDQWDJHG�
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'LVDELOLWLHV�

(QJOLVK�
/HDUQHUV�

*DS�ZLWK�1�<�&��:KLWH�6WXGHQWV�
����±
��� ����� ����� ����� ����� ����� �����

����±
��� ����� ���� ���� ��� ����� ���

����±
��� ����� ����� ����� ����� ����� �����

*DS�ZLWK�$OO�8�6��3XEOLF�6FKRRO�6WXGHQWV�
����±
��� ����� ����� ����� ����� ����� �����

����±
��� ����� ���� ���� ��� ����� ���

����±
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Figure 9��1$(3�6FRUHV����������

        

225

220

215 

210 

205 

200

2003                    2005                   2007                    2009                   2011                    2013                    2015                    2017                   2019           



����@� MINE THE GAP� ���

Figure 10��1$(3�6FRUHV���������� �
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Figure 11��1$(3�6FRUHV�����������
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