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ZH�ZLOO�IRFXV�RQ�D�VHULHV�RI�FRUH�LVVXHV²LQFOXGLQJ�WKH�ODFN�RI�DWWRUQH\V�DQG�
DGYRFDWHV�ZKR� UHSUHVHQW� WKLV�SRSXODWLRQ�� WKH� ODFN�RI� VFKRODUO\� LQWHUHVW� LQ�
WKLV�PDWWHU�� DQG� WKH� FRQGLWLRQV� FRPPRQ� WR� PDQ\� IRUHQVLF� IDFLOLWLHV²DOO�
WKURXJK� WKH� SULVP� RI� WKHUDSHXWLF� MXULVSUXGHQFH� �³7-´��� �$GGLWLRQDOO\��ZH�
ZLOO�H[SORUH�WKH�UHDVRQV�ZK\�WKLV�SRSXODWLRQ�LV�RIWHQ�OHIW�EHKLQG�DQG�ZK\�LW�
LV�HVVHQWLDO�WKDW�FULPLQRORJLVWV�EHJLQ�WR�WDNH�WKLV�LVVXH�VHULRXVO\��
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3HUVRQV� LQVWLWXWLRQDOL]HG� LQ� IRUHQVLF� SV\FKLDWULF� IDFLOLWLHV� KDYH� EHHQ�
KLGGHQ�IURP�WKH�SXEOLF�YLHZ�IRU�GHFDGHV²SK\VLFDOO\��VRFLDOO\��DQG�OHJDOO\����
7KH�IRUHQVLF�SRSXODWLRQ��DOVR�IDFHV�PXOWLSOH�IRUPV�RI�GLVFULPLQDWLRQ��ERWK�

�
��See generally�0D\D�6DEDWHOOR��Where Have the Rights of Forensic Patients Gone?������$0��
62&¶<�,17¶/�/��352&�����������������QRWLQJ�WKDW�IRUHQVLF�SDWLHQWV�KDYH�ODUJHO\�UHPDLQHG�LQYLVLEOH�
WKURXJKRXW�WKH�GUDIWLQJ�SURFHVV�DQG�DIWHUPDWK�RI�WKH�&53'���
��See�0LFKDHO�/��3HUOLQ�	�0HUHGLWK�5��6FKULYHU��“You That Hide Behind Walls”: The Relationship 
Between the Convention on the Rights of Persons with Disabilities and the Convention Against 
Torture and the Treatment of Institutionalized Forensic Patients��in�725785(�,1�+($/7+�&$5(�
6(77,1*6��5()/(&7,216�21�7+(�63(&,$/�5$33257(85�21�725785(¶6������7+(0$7,&�5(3257�
���� �$P��8QLY�� &WU�� +XP�� 5WV�� 	�+XPDQLWDULDQ� /�� ������ >KHUHLQDIWHU�You That Hide Behind 
Walls@��GLVFXVVLQJ�WKDW�IRUHQVLF�SRSXODWLRQV�HQFRPSDVV�³PRVWO\�WKRVH�DZDLWLQJ�LQFRPSHWHQF\�WR�
VWDQG�WULDO�GHWHUPLQDWLRQV��WKRVH�IRXQG�SHUPDQHQWO\�LQFRPSHWHQW�WR�VWDQG�WULDO��WKRVH�ZKR�KDG�EHHQ�
DFTXLWWHG� E\� UHDVRQ� RI� LQVDQLW\�� DQG�� LQ� VRPH� MXULVGLFWLRQV�� LQGLYLGXDOV� WUDQVIHUUHG� IURP�
FRUUHFWLRQDO�IDFLOLWLHV´���
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DV�D�UHVXOW�RI�WKHLU�FULPLQDO�KLVWRULHV��DQG�WKHLU�PHQWDO�LOOQHVVHV����0RUHRYHU��
WKH� FRQGLWLRQV� LQ� VXFK� IDFLOLWLHV� DUH� ³HYHQ� PRUH� DE\VPDO� WKDQ� LQ� FLYLO�
IDFLOLWLHV�´�� � 7KLV� UHDOLW\� PXVW� EH� UDGLFDOO\� UHFRQVLGHUHG� LQ� OLJKW� RI� WKH�
UDWLILFDWLRQ�RI�WKH�8QLWHG�1DWLRQV¶�&RQYHQWLRQ�RQ�WKH�5LJKWV�RI�3HUVRQV�ZLWK�
'LVDELOLWLHV��³&53'´����WKH�ILUVW�OHJDOO\�ELQGLQJ�LQVWUXPHQW�GHYRWHG�WR�WKH�
FRPSUHKHQVLYH�SURWHFWLRQ�RI�WKH�ULJKWV�RI�SHUVRQV�ZLWK�GLVDELOLWLHV����

�
�� See generally�0LFKDHO� /�� 3HUOLQ��“God Said to Abraham/Kill Me a Son”: Why the Insanity 
Defense and the Incompetency Status Are Compatible with and Required by the Convention on 
the Rights of Persons with Disabilities and Basic Principles of Therapeutic Jurisprudence�����$0��
&5,0��/��5(9����������±�����������>KHUHLQDIWHU�Insanity Defense and the Incompetency Status@�
�GLVFXVVLQJ� KRZ� D� GHWHUPLQDWLRQ� RU� HYDOXDWLRQ� RI� LQFRPSHWHQF\� WR� VWDQG� WULDO� LQ� QR�ZD\� LV� DQ�
DGPLVVLRQ�RU�LQGLFLD�RI�JXLOW��EXW�UDWKHU��D�ILQGLQJ�WKDW�WKH�SHUVRQ�LQ�TXHVWLRQ�FDQQRW�FRQVXOW�ZLWK�
FRXQVHO�RU�XQGHUVWDQG�WKH�SURFHHGLQJV�DJDLQVW�KLP����1RQHWKHOHVV��PRVW�DVVXPH�WKH�UDLVLQJ�RI�WKLV�
VWDWXV��QRW�D�GHIHQVH��LV�DQ�DGPLVVLRQ�RI�JXLOW�WR�WKH�XQGHUO\LQJ�FKDUJH���Id.�DW��������See generally�
$0(5,&$1� %$5� $662&,$7,21�� 67$1'$5'6� )25� &5,0,1$/� -867,&(�� &5,0,1$/� -867,&(�
0(17$/�+($/7+�67$1'$5'6�FK�����SW��,9��$0��%$5�$66¶1��������QRWLQJ�WKDW�WKH�GRFWULQH�RI�
LQFRPSHWHQFH�WR�VWDQG�WULDO�³KDV�QR�EHDULQJ�RQ�JXLOW�RU�LQQRFHQFH´�����
��,W�LV�LPSRUWDQW�WR�QRWH�WKDW�D�VLJQLILFDQW�QXPEHU�RI�SHUVRQV�LQ�IRUHQVLF�IDFLOLWLHV�DUH�QRW�PHQWDOO\�
LOO� EXW� DUH� LQWHOOHFWXDOO\� GLVDEOHG�� � See -LOO� 'LDQH� 6WLQVRQ� 	� 6KDURQ� %UDGIRUG� 5REELQV��
Characteristics of People with Intellectual Disabilities in a Secure U.S. Forensic Hospital� ��-��
0(17$/ +($/7+�56&+��,17(//��',6$%,/,7,(6���������� �������� � 6XFK� SDWLHQWV�ZHUH� IRXQG� WR�
FRPSULVH�������RI�DOO�SDWLHQWV�ZLWK�IRUHQVLF�LQYROYHPHQW��EXW�WKHUH�KDV�VWLOO�EHHQ�PLQLPDO�IRFXV�
RQ�WKH�KLJK�UDWHV�RI�DEXVH�DQG�QHJOHFW�H[SHULHQFHG�E\�WKLV�SRSXODWLRQ���<��/XQVN\��&��*UDFH\��&��
.RHJO��(��%UDGOH\��-��'XUELQ�	�3��5DLQD��The Clinical Profile and Service Needs of Psychiatric 
Inpatients with Intellectual Disabilities and Forensic Involvement�����36<&+��&5,0(�	�/�������±
�����������see also�:��*ODVHU�	�'��)ORULR��Beyond Specialist Programmes: A Study of the Needs 
of Offenders with Intellectual Disability Requiring Psychiatric Attention����-��,17(//��',6$%,/,7<�
56&+��������������������
��See, e.g.��0LFKDHO�/��3HUOLQ��“A Change Is Gonna Come”: The Implications of the United Nations 
Convention on the Rights of Persons with Disabilities for the Domestic Practice of Constitutional 
Mental Disability Law�����1��,//��81,9��/��5(9������������������>KHUHLQDIWHU�A Change Is Gonna 
Come@��
��&RQYHQWLRQ�RQ�WKH�5LJKWV�RI�3HUVRQV�ZLWK�'LVDELOLWLHV��opened for signature�'HF�����������������
8�1�7�6����>KHUHLQDIWHU�&53'@��VLJQHG�E\�3UHVLGHQW�%DUDFN�2EDPD�LQ�-XO\�������EXW�QRW�UDWLILHG�
E\�&RQJUHVV����
��See generally�0LFKDHO�/��3HUOLQ�	�eYD�6]HOL��Mental Health Law and Human Rights: Evolution 
and Contemporary Challenges��in�0(17$/�+($/7+�$1'�+80$1�5,*+76��9,6,21��35$;,6��$1'�
&285$*(� ��� �0LFKDHO� 'XGOH\� HW� DO�� HGV��� ������ >KHUHLQDIWHU� Contemporary Challenges@�
�GLVFXVVLQJ� WKH�&53'�DQG� WKH�H[SDQVLRQ�RI� KXPDQ�ULJKWV� LQ�GLVDELOLW\� ODZ� LQ� WKH� LQWHUQDWLRQDO�
FRQWH[W���0,&+$(/�/��3(5/,1��,17(51$7,21$/�+80$1�5,*+76�$1'�0(17$/�',6$%,/,7<�/$:��
:+(1� 7+(� 6,/(1&('� $5(� +($5'� ������� >KHUHLQDIWHU� :+(1� 7+(� 6,/(1&('� $5(� +($5'@�
�H[DPLQLQJ�WKH�PLVWUHDWPHQW�RI�SHRSOH�ZLWK�PHQWDO�GLVDELOLWLHV�JOREDOO\�DQG�LGHQWLI\LQJ�XQLYHUVDO�
IDFWRUV�WKDW�FRQWDPLQDWH�PHQWDO�GLVDELOLW\�ODZ���0LFKDHO�/��3HUOLQ�	�eYD�6]HOL��Article 14: Liberty 
and Security of the Person�� in� 7+(� 81� &219(17,21� 21� 7+(� 5,*+76� 2)� 3(56216� :,7+�
',6$%,/,7,(6��$�&200(17$5<������,OLDV�%DQWHNDV�HW�DO��HGV����������GLVFXVVLQJ�$UWLFOH����RI�WKH�
&53'��ZKLFK�DGGUHVVHV�WKH�IXQGDPHQWDO�ULJKW�RI�OLEHUW\�DQG�VHFXULW\�.  See�Insanity Defense and 
the Incompetency Status��supra�QRWH��� DW����±�����IRU�D�GLVFXVVLRQ�RQ�WKH�SRWHQWLDO�LPSDFW�RI�WKH�
*HQHUDO�&RPPHQW� RQ� WKH�&53'��ZKLFK� UHTXLUHV� WKH� DEROLWLRQ� RI� WKH� LQVDQLW\� GHIHQVH� DQG� WKH�
LQFRPSHWHQF\�VWDWXV�RQ�WKLV�SRSXODWLRQ.�
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,Q�RWKHU�VFKRODUO\�ZRUNV��WZR�RI�WKH�FR�DXWKRUV²VHSDUDWHO\��WRJHWKHU��
DQG�ZLWK�RWKHUV��ERWK�ODZ\HUV�DQG�IRUHQVLF�SV\FKRORJLVWV�²KDYH�EHJXQ�WR�
FRQVLGHU�WKH�LPSDFW�RI�WKLV�&RQYHQWLRQ�RQ�WKLV�SRSXODWLRQ�DQG�WKH�FKDQJHV�
WKDW�PXVW�EH�PDGH�LQ�IRUHQVLF�IDFLOLWLHV�VR�DV�WR�FRPSRUW�ZLWK�WKHVH�UHFHQW�
GHYHORSPHQWV�LQ�LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ����7KHUH�KDV�EHHQ��KRZHYHU��
YLUWXDOO\�QR�DWWHQWLRQ�SDLG�E\�FULPLQRORJLVWV²RU�E\�VFKRODUO\�FULPLQRORJ\�
MRXUQDOV²WR� WKH� SRWHQWLDO� LPSDFW� RI� WKLV� &RQYHQWLRQ� RQ� IRUHQVLF�
SRSXODWLRQV����,Q�WKLV�SDSHU��ZH�ZLOO�KLJKOLJKW�VRPH�RI�WKH�NH\�LVVXHV� WKDW�
PXVW� EH� H[DPLQHG LQ� WKLV� FRQWH[W�� H[DPLQH� WKHP� WKURXJK� WKH� OHQV� RI�
WKHUDSHXWLF� MXULVSUXGHQFH� �³7-´��� DQG� RIIHU� VRPH� VXJJHVWLRQV� IRU� IXWXUH�
H[SORUDWLRQV�LQ�WKLV�DUHD��

$V�ZH�ZLOO�QRWH��WKHUH�LV�D�VLJQLILFDQW�ODFN�RI�DWWRUQH\V�DQG�DGYRFDWHV�
DYDLODEOH�WR�UHSUHVHQW�WKLV�SRSXODWLRQ���:KDW�LV�HVSHFLDOO\�GLVWUHVVLQJ�LV�WKH�

�
��See, e.g.��You That Hide Behind Walls��supra�QRWH���� Insanity Defense and the Incompetency 
Status��supra QRWH����Contemporary Challenges� supra�QRWH����:+(1�7+(�6,/(1&('�$5(�+($5'��
supra� QRWH� ���0LFKDHO�/�� 3HUOLQ�	�$OLVRQ� -��/\QFK��“All His Sexless Patients”: Persons with 
Mental Disabilities and the Competence to Have Sex�� ���:$6+��/��5(9�� ����� ���±��� �������
>KHUHLQDIWHU�Sexless Patients@��0LFKDHO�/��3HUOLQ�	�$OLVRQ�-��/\QFK��“Love Is Just a Four-Letter 
Word”: Sexuality, International Human Rights, and Therapeutic Jurisprudence����&$1$',$1�-��
&203$5��	�&217(03��/�������±����������>KHUHLQDIWHU�Love Is Just a Four-Letter Word@��0LFKDHO�
/�� 3HUOLQ�	�$OLVRQ� -XOLD�/\QFK��“Toiling in the Danger and in the Morals of Despair”: Risk, 
Security, Danger, the Constitution, and the Clinician’s Dilemma����,1'��-�/��	�62&��(48$/�������
���±����������>KHUHLQDIWHU�Toiling in the Danger@��$VWULG�%LUJGHQ�	�0LFKDHO�/��3HUOLQ��“Where 
the Home in the Valley Meets the Damp Dirty Prison”: A Human Rights Perspective on 
Therapeutic Jurisprudence and the Role of Forensic Psychologists in Correctional Settings� ��
$**5(66,21� 	� 9,2/(17� %(+$9�� ����� ���� ������� >KHUHLQDIWHU� Home in the Valley@�� $VWULG�
%LUJGHQ� 	� 0LFKDHO� /�� 3HUOLQ�� “Tolling for the Luckless, the Abandoned and Forsaked”: 
Community Safety, Therapeutic Jurisprudence and International Human Rights Law as Applied 
to Prisoners and Detainees�� ��� /(*$/� 	� &5,0,12/2*,&$/� 36<&+�� ���� ������� >KHUHLQDIWHU�
Tolling for the Luckless@��
�� 7KHUH� LV� YLUWXDOO\� QR� VFKRODUO\� DWWHQWLRQ� SDLG� LQ� WKH� OHJDO� OLWHUDWXUH� WR� WKLV� SRSXODWLRQ� DW� DOO���
:HVWODZ�VHDUFKHV��XVLQJ�WKH�-RXUQDO�DQG�/DZ�5HYLHZV�GDWDEDVH��ZKLFK�LQFOXGHV�KXQGUHGV�RI�ODZ�
UHYLHZV�� EDU� MRXUQDOV�� DQG� FRQWLQXLQJ� OHJDO� HGXFDWLRQ� PDWHULDOV�� IRU� �³IRUHQVLF� KRVSLWDO´� �V�
FRQGLWLRQ!�� DQG� IRU� �IRUHQVLF� ��� KRVSLWDO� IDFLOLW\� LQVWLWXWLRQ� �V� KLGGHQ!� UHYHDOHG� QRW� D� VLQJOH�
UHOHYDQW�DUWLFOH���7KH�DXWKRUV�FRPSOHWHG�WKLV�VHDUFK�RQ�$SULO�����������2Q�WKH�SRWHQWLDO�LPSDFW�RI�
WKH�&53'�RQ�FRUUHFWLRQDO�LQPDWHV��see 0LFKDHO�/��3HUOLQ�	�+HQU\�$��'OXJDF]��It’s Doom Alone 
that Counts: Can International Human Rights Law Be an Effective Source of Rights in 
Correctional Conditions Litigation?�����%(+$9��6&,��	�/����������±������������2Q�WKH�LPSDFW�RI�
LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ�LQ�JHQHUDO�RQ�WKLV�SRSXODWLRQ��see�5LFN�/LQHV��The Right to Health 
of Prisoners in International Human Rights Law�� �� ,17¶/� -��35,621(5�+($/7+� ��� ���� ��±���
���������2Q�WKH�SRWHQWLDO�LPSDFW�RI�WKH�&53'�RQ�WKH�SUDFWLFH�RI�IRUHQVLF�SV\FKRORJ\��see�0LFKDHO�
/��3HUOLQ��‘With Faces Hidden While the Walls Were Tightening’: Applying International Human 
Rights Standards to Forensic Psychology����8�6��&+,1$�/��5(9����������������0LFKDHO�/��3HUOLQ��
‘‘Your Old Road Is/Rapidly Agin’”: International Human Rights Standards and Their Impact on 
Forensic Psychologists, the Practice of Forensic Psychology, and the Conditions of 
Institutionalization of Persons with Mental Disabilities�����:$6+��81,9��*/2%$/�678'��/��5(9��
���������������
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ODFN�RI�DWWHQWLRQ�SDLG�E\�WKH�³SV\FKLDWULF�VXUYLYRU´�PRYHPHQW���WR�WKLV�LVVXH�
DQG�WR�WKH�VSHFLDO�SUREOHPV�IDFHG�E\�IRUHQVLF�SDWLHQWV�ZKR�DUH�LQWHOOHFWXDOO\�
GLVDEOHG���:H�ZLOO�EULHIO\�H[SORUH�WKH�UHDVRQV�ZK\�WKLV�SRSXODWLRQ�LV�RIWHQ�
OHIW�EHKLQG�DV�QHZ�SDUDGLJPV�LQ�PHQWDO�KHDOWK�DQG�KXPDQ�ULJKWV�FRQWLQXH�WR�
HPHUJH���%XW�DJDLQ��WKLV�GRHV�QRW�DSSHDU�WR�EH�D�WRSLF�RI�VLJQLILFDQW�LQWHUHVW�
WR�FULPLQRORJLVWV�DQG�FULPLQDO�MXVWLFH�VFKRODUV��

:H�DSSURDFK�WKH�LVVXHV�LQ�WKLV�PDQQHU�� �)LUVW�� LQ�3DUW�,,��ZH�GLVFXVV�
IRUHQVLF�IDFLOLWLHV�DQG�KRZ�IRUHQVLF�SDWLHQWV�DUH�RIWHQ�LJQRUHG�LQ�PXFK�RI�
WKH�VLJQLILFDQW�OLWLJDWLRQ���7KHQ��LQ�3DUW�,,,��ZH�H[DPLQH�WKH�&53'�DQG�RWKHU�
UHOHYDQW�LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ�LQ�WKH�FRQWH[W�RI�WKH�IRFXV�RI�WKLV�
SDSHU�� � ,Q� 3DUW� ,9��ZH� TXHVWLRQ�ZK\� RUJDQL]HG�FULPLQRORJ\� KDV� EHHQ� VR�
VLOHQW�DERXW�WKH�XQGHUO\LQJ�SUREOHPV���)ROORZLQJ�WKDW��LQ�3DUW�9��ZH�H[SODLQ�
WKH�VLJQLILFDQFH�RI�7-�WR�WKH�LVVXHV�XQGHU�GLVFXVVLRQ���)LQDOO\��LQ�3DUW�9,��ZH�
FRQFOXGH�ZLWK�VRPH�VXJJHVWLRQV�DV�WR�KRZ�WKH�LVVXHV�DQG�SUREOHPV�ZH�UDLVH�
FDQ�EH�UHPHGLDWHG��

2XU� WLWOH� FRPHV� IURP� WKLV� FRXSOHW� LQ� D� UHODWLYHO\� XQNQRZQ� �EXW�
QRQHWKHOHVV�SRZHUIXO��VRQJ�RI�%RE�'\ODQ¶V��Caribbean Wind��

$QG� WKHP�GLVWDQW� VKLSV�RI� OLEHUW\�RQ� WKHP� LURQ�ZDYHV� VR�
EROG�DQG�IUHH��
%ULQJLQJ�HYHU\WKLQJ�WKDW¶V�QHDU�WR�PH�QHDUHU�WR�WKH�ILUH���

&ULWLFV�KDYH�FKDUDFWHUL]HG�WKH�LPDJH�RI�³VKLSV´�LQ�'\ODQ¶V�ZULWLQJV�DV�
³>R@QH�RI�'\ODQ¶V�SURSKHVLHV��RSWLPLVWLF�DQG�YHQJHIXO�LQ�KHUDOGLQJ�WKH�GD\�
ZKHQ�HYLO�ZLOO�EH�SXUJHG�´����7KH�XVH�RI�WKH�ZRUG�³ZLQG´�LQ�WKH�WLWOH�LV�
VHHQ�DV�³WKH�PHWDSKRU�IRU�FKDQJH�´����:H�EHOLHYH�WKDW�WKH�FRQGLWLRQV�LQ�
PDQ\��SHUKDSV�PRVW��IRUHQVLF�IDFLOLWLHV�DURXQG�WKH�ZRUOG�DUH�³HYLO�´�DQG�
ZH�EHOLHYH�WKDW�FKDQJH�LV�QHHGHG���:H�WKXV�LQFRUSRUDWH�WKLV�OLQH�LQWR�RXU�
WLWOH�LQ�WKH�KRSHV�WKDW�QHZ�SROLFLHV²TXRWLQJ�WKH�O\ULF��³EROG�DQG�IUHH´²
ZLOO�VRRQ�FRPH�LQWR�SODFH��

�
�
�
�

�
���See infra QRWH����DQG�DFFRPSDQ\LQJ�WH[W��
��� '\ODQ� KDV� VXQJ� LW� LQ� FRQFHUW� RQO\� RQFH�� VRPH� IRUW\� \HDUV� DJR�� � See� Carribean Wind��
%2%'</$1�&20�� KWWSV���ZZZ�EREG\ODQ�FRP�VRQJV�FDULEEHDQ�ZLQG�� >KWWSV���SHUPD�FF�'$�8�
/1(6@��
��� 3DXO� 5REHUW� 7KRPDV�� Bob Dylan’s ‘Caribbean Wind’�� 3$8//<5,&6�&20� ��������
KWWS���ZZZ�SDXOO\ULFV�FRP�ERE�G\ODQV�FDULEEHDQ�ZLQG��>SHUPD�FF����)���)%@��
���7RQ\�$WWZRRG��Caribbean Wind: Dylan’s Ever Changing Song That Never Made the Never 
Ending Tour�� 8172/'� '</$1� �$XJ�� ��� ������� KWWS���ERE�G\ODQ�RUJ�XN�DUFKLYHV�����
>KWWSV���SHUPD�FF�7<�/�;*'.@���
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�
,,��)25(16,&�)$&,/,7,(6�

�
3HUVRQV� LQVWLWXWLRQDOL]HG� LQ� SV\FKLDWULF� LQVWLWXWLRQV� DQG� IDFLOLWLHV� IRU�

SHUVRQV�ZLWK�LQWHOOHFWXDO�GLVDELOLWLHV�KDYH�DOZD\V�EHHQ�KLGGHQ�IURP�YLHZ�����
7KHVH� IDFLOLWLHV� ZHUH� RIWHQ� FRQVWUXFWHG� IDU� IURP� PDMRU� XUEDQ� FHQWHUV��
PDNLQJ�WKH�DYDLODELOLW\�RI�WUDQVSRUWDWLRQ�WR�VXFK�LQVWLWXWLRQV�OLPLWHG���7KRVH�
ZKR�ZHUH�ORFNHG�XS�ZHUH��WR�WKH�SXEOLF��IDFHOHVV�DQG�RIWHQ�VHHQ�DV�OHVV�WKDQ�
KXPDQ�����$OWKRXJK�WKHUH�ZHUH�VSRUDGLF�H[SRVpV�LQ�WKH�QLQHWHHQWK�FHQWXU\��
DQG�WKHQ�ODWHU�LQ�WKH�PLG�WZHQWLHWK�FHQWXU\����LW�ZDV�QRW�XQWLO�WKH�HDUO\�����V�
�ZKHQ�WKH�FLYLO�ULJKWV�UHYROXWLRQ�UHDFKHG�SV\FKLDWULF�KRVSLWDOV�DQG�IDFLOLWLHV�
IRU� SHUVRQV� ZLWK� LQWHOOHFWXDO� GLVDELOLWLHV�� WKDW� WKHUH� ZDV� DQ\� WUXH� SXEOLF�
DZDUHQHVV�RI�WKH�FRQGLWLRQV�LQ�VXFK�IDFLOLWLHV����

$�VHULHV�RI�FRXUW� FDVHV�EURXJKW�E\�\RXQJ�SXEOLF� LQWHUHVW� ODZ\HUV� LQ�
ERWK�WKH�8QLWHG�6WDWHV�DQG�:HVWHUQ�(XURSH�VKRQH�D�KDUVK�OLJKW�RQ�WKH�EUXWDO�
DQG�LQKXPDQ�FRQGLWLRQV�LQ�VXFK�IDFLOLWLHV�LQ�WKH�HDUO\�DQG�PLG�����V�����2QH�
H[SHUW�UHIHUUHG�WR�WKH�3HQQKXUVW�6WDWH�6FKRRO��LQ�VXEXUEDQ�3KLODGHOSKLD��DV�
³D� 'DFKDX�� ZLWKRXW� RYHQV�´��� � 7KHVH� FDVHV� OHG� WR� WKH� SUHGLFWDEOH�
HPSRZHUPHQW�RI�EOXH�ULEERQ�FRPPLVVLRQV��WKH�LVVXDQFH�RI�OHQJWK\�UHSRUWV�
H[FRULDWLQJ� VWDWHV� IRU� WKH� VKDPHIXO� FRQGLWLRQV� LQ�ZKLFK� LQGLYLGXDOV�ZHUH�
WUHDWHG�� DQG�HYHQWXDOO\�� DOEHLW� WDUGLO\�� WKH� OHJLVODWLYH�SDVVDJH�RI� VR�FDOOHG�
³3DWLHQWV¶� %LOOV� RI� 5LJKWV�´��� � 7KH� 3DWLHQWV¶� %LOOV� RI� 5LJKWV� FUHDWHG�

�
��� See� /$85,(� $+(51� 	� (5,&� 526(17+$/�� 0(17$/� ',6$%,/,7<� 576�� ,17¶/�� +,''(1�
68))(5,1*�� 520$1,$¶6� 6(*5(*$7,21� $1'� $%86(� 2)� ,1)$176� $1'� &+,/'5(1� :,7+�
',6$%,/,7,(6� ������� �UHSRUWLQJ� RQ� KXPDQ� ULJKWV� DEXVHV� DJDLQVW� FKLOGUHQ� ZLWK� GLVDELOLWLHV� LQ�
LQVWLWXWLRQV�LQ�5RPDQLD����See generally :+(1�7+(�6,/(1&('�$5(�+($5'��supra�QRWH����
���See, e.g.��0,&+$(/�/��3(5/,1��7+(�+,''(1�35(-8',&(��0(17$/�',6$%,/,7<�21�75,$/����
��������GLVFXVVLQJ�VDQLVW�P\WKV�GHSLFWLQJ�SHUVRQV�ZLWK�LQWHOOHFWXDO�GLVDELOLWLHV�DV�³GLIIHUHQW´�DQG�
³OHVV�WKDQ�KXPDQ´���(YHO\Q�:��/XVWKDXV��Involuntary Euthanasia and Current Attempts to Define 
Persons with Mental Retardation as Less Than Human� ���0(17$/�5(7$5'$7,21�������������
���See�0,&+$(/�/��3(5/,1�	�+($7+(5�(//,6�&8&2/2����0(17$/�',6$%,/,7<�/$:��&,9,/�$1'�
&5,0,1$/�����������������GLVFXVVLQJ�UHIRUP�ZRUN�RI�'RURWKHD�'L[��(�3�:��3DFNDUG��DQG�$OEHUW�
'HXWVFK���
��� See, e.g.��0LFKDHO� /�� 3HUOLQ�� State Constitutions and Statutes as Sources of Rights for the 
Mentally Disabled: The Last Frontier?� ���/2<��/�$��/��5(9������������±�����������
���See� 3(5/,1�	�&8&2/2��supra QRWH���������������� see also�0,&+$(/�/��3(5/,1��$5/(1(�6��
.$17(5�� 0$5<� 3$7� 75(8+$57�� (9$� 6=(/,� 	� .5,6� */(1'+,//�� ,17(51$7,21$/� +80$1�
5,*+76�	�&203$5$7,9(�0(17$/�',6$%,/,7<�/$:����±������������
��� /(232/'� /,330$1� 	� ,�� ,*1$1&<� *2/'%(5*�� 5,*+7� 72� ('8&$7,21�� $1$720<� 2)� 7+(�
3(116</9$1,$� &$6(� $1'� ,76� ,03/,&$7,21� )25� (;&(37,21$/� &+,/'5(1� ��� �)UDQFHV� 3��
&RQQRU� HG��� ������� reprinted in� 0LFKDHO� /�� 3HUOLQ�� Competency, Deinstitutionalization, and 
Homelessness: A Story of Marginalization�����+286��/��5(9����������Q�������������
���See�3(5/,1�	�&8&2/2��supra�QRWH������������
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VXEVWDQWLYH�DQG�SURFHGXUDO�SURWHFWLRQ�IRU�WKRVH�LQ�GDQJHU�RI�EHLQJ�GHSULYHG�
RI�WKHLU�OLEHUW\�DQG�IRU�WKRVH�ZKR�KDG�EHHQ�VR�GHSULYHG�����

$�VLPLODU�SURJUHVVLRQ�ZDV�RFFXUULQJ�LQ�:HVWHUQ�(XURSH�DW� WKLV�WLPH�
DQG� FRPPXQLW\�EDVHG� WUHDWPHQW� ZDV� VFUXWLQL]HG� DQG� GLVFXVVHG� LQ�
JRYHUQPHQW�SROLFLHV�NQRZQ�DV�³%HWWHU�6HUYLFHV�IRU� WKH�0HQWDOO\� ,OO´�DQG�
³&RPPXQLW\� &DUH� ZLWK� 6SHFLDO� 5HIHUHQFH� WR�0HQWDOO\� ,OO� DQG�0HQWDOO\�
+DQGLFDSSHG� >3@HRSOH�´��� � 3HUKDSV� DV� D� E\�SURGXFW� RI� DOO� RI� WKLV�� WKRVH�
LQGLYLGXDOV�ZKR�KDG�EHHQ�KLGGHQ�DQG�ZKRVH�YRLFHV�KDG�EHHQ�VLOHQFHG�EHJDQ�
WR�UDLVH�WKHLU�YRLFHV�WR�SURWHVW�WKH�GHKXPDQL]DWLRQ�RI�WKH�FRQGLWLRQV�LQ�ZKLFK�
WKH\�KDG�EHHQ�FRQILQHG����

0XFK�RI�WKH�FDVH�ODZ�LJQRUHV�IRUHQVLF�SDWLHQWV�HQWLUHO\�����%\�DQG�ODUJH�
�DOWKRXJK�QRW�H[FOXVLYHO\�����WKH�IDFLOLWLHV�VXEMHFW�WR�WKLV�OLWLJDWLRQ�DQG�WKH�
FRQFRPLWDQW�SUHVV� VFUXWLQ\���PRVWO\�KRXVHG�SDWLHQWV�ZKR�KDG�QHYHU�EHHQ�
FKDUJHG�ZLWK�RU�WULHG�RQ�FULPLQDO�FKDUJHV���,QWHUHVWLQJO\�DQG�LURQLFDOO\��WKLV�

�
���See, e.g.��0LFKDHO�/��3HUOLQ��“Everybody Is Making Love/Or Else Expecting Rain”: Considering 
the Sexual Autonomy Rights of Persons Institutionalized Because of Mental Disability in Forensic 
Hospitals and in Asia�����:$6+��/��5(9������������������>KHUHLQDIWHU�Sexual Autonomy Rights of 
Persons Institutionalized@��
���+HOHQ�.LOODVS\��From the Asylum to Community Care: Learning from Experience�����%5,7,6+�
0('��%8//�������������������
��� 7KH� LQYROYHPHQW� RI� VXFK� JURXSV� LQ� WHVW� FDVH� OLWLJDWLRQ²H[HUFLVLQJ� WKH� ULJKW� RI� VHOI�
GHWHUPLQDWLRQ�LQ�DQ�HIIRUW�WR�FRQWURO�WKHLU�RZQ�GHVWLQLHV�WR�WKH�JUHDWHVW�H[WHQW�SRVVLEOH²LV�D�PDMRU�
GHYHORSPHQW� WKDW� FDQQRW� EH� RYHUORRNHG� E\� DQ\� SDUWLFLSDQW� LQ� VXEVHTXHQW� PHQWDO� GLVDELOLW\�
OLWLJDWLRQ�  See, e.g.� -8',�&+$0%(5/,1��21�285�2:1��3$7,(17�&21752//('�$/7(51$7,9(6�
72�7+(�0(17$/�+($/7+�6<67(0� ������� �GLVFXVVLQJ� KRZ� DGYRFDWHV� FDQ� FUHDWH�PRUH� SDWLHQW�
FRQWUROOHG�PHQWDO�KHDOWK� IDFLOLWLHV�DV�DQ�DOWHUQDWLYH�WR� WUDGLWLRQDO�PHQWDO�KHDOWK�KRVSLWDOV��ZKHUH�
SDWLHQWV� DUH� RIWHQ� DOLHQDWHG�� LJQRUHG�� RU� RYHUPHGLFDWHG��� 1HDO� 0LOQHU�� The Right to Refuse 
Treatment: Four Case Studies of Legal Mobilization�����/��	�62&¶<�5(9��������������GLVFXVVLQJ�
LPSDFW�RI�H[�SDWLHQW�JURXSV�RQ�FRXUVH�RI�ULJKW�WR�UHIXVH�WUHDWPHQW�OLWLJDWLRQ���-XGL�&KDPEHUOLQ�	�
-RVHSK�$��5RJHUV��Planning a Community-Based Mental Health System: Perspective of Service 
Recipients�����$0��36<&+���������������������6\PSRVLXP��Challenging the Therapeutic State: 
Critical Perspectives of Psychiatry and the Mental Health System�� ��� -��0,1'�	�%(+$9�� ����
�������� 3HWHU�0DUJXOLHV��The Cognitive Politics of Professional Conflict: Law Reform, Mental 
Health Treatment Technology, and Citizen Self-Governance�� ��+$59��-�/��	�7(&+������ ��±���
Q����� �������� � See 6\PSRVLXP�� Challenging the Therapeutic State, Part Two: Further 
Disquisitions on the Mental Health System,����-��0,1'�	�%(+$9���� ������� �VXUYH\LQJ�RQ� WKH�
YDULRXV�NLQGV�RI�KLVWRULFDO�FKDOOHQJHV�IDFHG�E\�SHRSOH�ZLWK�LQWHOOHFWXDO�GLVDELOLWLHV�DQG�WKHLU�LPSDFW�
RQ� VXFK� SRSXODWLRQ��� -HQQLIHU� +RQLJ�	� 6XVDQ� )HQGHOO��Meeting the Needs of Female Trauma 
Survivors: The Effectiveness of the Massachusetts Mental Health Managed Care System� ���
%(5.(/(<�:20(1¶6�/�-����������±�������������
�� See Sexual Autonomy Rights of Persons Institutionalized��supra QRWH�����DW������
���See, e.g.��'DYLV�Y��:DWNLQV������)��6XSS������������±����1�'��2KLR��������see also�Sexual 
Autonomy Rights of Persons Institutionalized�� supra� QRWH� ���� DW� ���� �³2I� WKH� LPSRUWDQW� >ILUVW�
JHQHUDWLRQ� ULJKW�WR�WUHDWPHQW� LQVWLWXWLRQDO� FRQGLWLRQV� FDVHV@�� IRUHQVLF� SDWLHQWV� ZHUH� SDUW� RI� WKH�
SODLQWLII� FODVV� RQO\� LQ� WKH�2KLR� FDVH� RI�Davis v. Watkins�´��� � )RU� D� IXOO� GLVFXVVLRQ� RI Davis�v. 
Watkins��see 3(5/,1�	�&8&2/2��supra QRWH��������������
���)RU�WKH�UROH�RI�WKH�SUHVV��see�3DXO�'DYLV��:\DWW�Y��6WLFNQH\:�Did We Get It Right This Time?�
���/��	�36<&+��5(9�������������������
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IDFW� LV�GLVFRUGDQW�ZLWK� WKH� IDOVH�³RUGLQDU\�FRPPRQ�VHQVH´��� WKDW� ³>P@RVW�
PHQWDOO\�LOO�LQGLYLGXDOV�DUH�GDQJHURXV�DQG�IULJKWHQLQJ�>DQG@�DUH�LQYDULDEO\�
PRUH�GDQJHURXV�WKDQ�QRQ�PHQWDOO\�LOO�SHUVRQV�´����(YHQ�LQ�WKH�KLGGHQ�ZRUOG�
RI� WKRVH� LQVWLWXWLRQDOL]HG� EHFDXVH� RI� SV\FKLDWULF� GLVDELOLW\� �RU� DOOHJHG�
GLVDELOLW\��� IRUHQVLF� SDWLHQWV²PRVWO\� WKRVH� DZDLWLQJ� LQFRPSHWHQF\�WR�
VWDQG�WULDO�GHWHUPLQDWLRQV�� WKRVH�IRXQG�SHUPDQHQWO\�LQFRPSHWHQW� WR�VWDQG�
WULDO�� WKRVH� ZKR� KDG� EHHQ� DFTXLWWHG� E\� UHDVRQ� RI� LQVDQLW\�� DQG� LQ� VRPH�
MXULVGLFWLRQV�� LQGLYLGXDOV� WUDQVIHUUHG� IURP� FRUUHFWLRQDO� IDFLOLWLHV²UHPDLQ�
WKH�PRVW�KLGGHQ��
�

,,,��7+(�&53'�$1'�,17(51$7,21$/�+80$1�5,*+76�/$:�
�

7KLV�UHDOLW\�PXVW�EH�UDGLFDOO\�UHFRQVLGHUHG�LQ�OLJKW�RI�WKH�UDWLILFDWLRQ�
RI� WKH� 8QLWHG� 1DWLRQV¶� &RQYHQWLRQ� RQ� WKH� 5LJKWV� RI� 3HUVRQV� ZLWK�
'LVDELOLWLHV����³UHJDUGHG�DV�KDYLQJ�ILQDOO\�HPSRZHUHG�WKH�µZRUOG¶V�ODUJHVW�
PLQRULW\¶� WR� FODLP� WKHLU� ULJKWV�� DQG� WR� SDUWLFLSDWH� LQ� LQWHUQDWLRQDO� DQG�
QDWLRQDO�DIIDLUV�RQ�DQ�HTXDO�EDVLV�ZLWK�RWKHUV�ZKR�KDYH�DFKLHYHG�VSHFLILF�
WUHDW\�UHFRJQLWLRQ�DQG�SURWHFWLRQ�´����

�
���See�+HDWKHU�(OOLV�&XFROR�	�0LFKDHO�/��3HUOLQ��Preventing Sex-Offender Recidivism Through 
Therapeutic Jurisprudence Approaches and Specialized Community Integration�����7(03��32/��
	�&,9��576��/��5(9����������������³µ>2@UGLQDU\�FRPPRQ�VHQVH¶���������LV�VHOI�UHIHUHQWLDO�DQG�QRQ�
UHIOHFWLYH��µ,�VHH�LW�WKDW�ZD\��WKHUHIRUH�HYHU\RQH�VHHV�LW�WKDW�ZD\��,�VHH�LW�WKDW�ZD\��WKHUHIRUH�WKDW¶V�
WKH�ZD\�LW�LV¶��´����
���0LFKDHO�/��3HUOLQ� “You Have Discussed Lepers and Crooks”: Sanism in Clinical Teaching� ��
&/,1,&$/�/��5(9�����������Q�������������
���See generally�:+(1�7+(�6,/(1&('�$5(�+($5'��supra�QRWH����
���5RVHPDU\�.D\HVV�	�3KLOOLS�)UHQFK��Out of Darkness into Light? Introducing the Convention
on the Rights of Persons with Disabilities����+80��576��/��5(9���������������see also�3UHVV�5HOHDVH��
+XPDQ�5LJKWV�&RXQFLO��+XPDQ�5LJKWV�&RXQFLO�+ROGV�6SHFLDO�(YHQW�RQ�&RQYHQWLRQ�RQ�5LJKWV�RI�
3HUVRQV� ZLWK� 'LVDELOLWLHV� �0DU�� ���� ������� KWWSV���ZZZ�XQJHQHYD�RUJ�HQ�QHZV�
PHGLD�SUHVV�WD[RQRP\�WHUP�����������KXPDQ�ULJKWV�FRXQFLO�KROGV�VSHFLDO�HYHQW�FRQYHQWLRQ�
ULJKWV�>KWWSV���SHUPD�FF�*(�;��=��@�� 7KH�&53'�ZDV�VLJQHG�E\�IRUPHU�3UHVLGHQW�2EDPD��EXW�LW�
ZDV�QHYHU�UDWLILHG�E\�WKH�6HQDWH� 0LFKDHO�/��3HUOLQ�	�0HUHGLWK�5��6FKULYHU��“You Might Have 
Drugs at Your Command”: Reconsidering the Forced Drugging of Incompetent Pre-trial 
Detainees from the Perspectives of International Human Rights and Income Inequality� ��$/%��
*29¶7��/��5(9������������������>KHUHLQDIWHU�You Might Have Drugs at Your Command@��see also 
$UOHQH� 6�� .DQWHU�� Let’s Try Again: Why the United States Should Ratify the United Nations 
Convention on the Rights of People with Disabilities�����72852�/��5(9�������������������������
8QGHU�WKHVH�FLUFXPVWDQFHV��³D�VWDWH¶V�REOLJDWLRQV�XQGHU�LW�DUH�FRQWUROOHG�E\�WKH�9LHQQD�&RQYHQWLRQ�
RI�WKH�/DZ�RI�7UHDWLHV�������ZKLFK�UHTXLUHV�VLJQDWRULHV�µWR�UHIUDLQ�IURP�DFWV�ZKLFK�ZRXOG�GHIHDW�WKH�
'LVDELOLW\�&RQYHQWLRQ¶V�REMHFW�DQG�SXUSRVH�¶´��Id. �TXRWLQJ�LQ�SDUW�9LHQQD�&RQYHQWLRQ�RQ�WKH�/DZ�
RI�7UHDWLVHV�DUW������0D\����������������8�1�7�6��������see also�+HQU\�'OXJDF]�	�&KULVWRSKHU�
:LPPHU�� The Ethics of Representing Clients with Limited Competency in Guardianship 
Proceedings����67��/28,6�81,9��-��+($/7+�/��	�32/¶<���������±������������,Q�DW�OHDVW�RQH�FDVH��
ZKLOH�QRWLQJ�WKDW�WKH�QRQ�UDWLILHG�&RQYHQWLRQ�ZDV�QRW�ELQGLQJ�RQ�8�6��FRXUWV��WKH�0DVVDFKXVHWWV�
�
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7KH� &53'� LV� WKH� PRVW� UHYROXWLRQDU\� LQWHUQDWLRQDO� KXPDQ� ULJKWV�
GRFXPHQW�HYHU�FUHDWHG�WKDW�DSSOLHV�WR�SHUVRQV�ZLWK�GLVDELOLWLHV�����,W�IXUWKHUV�
WKH�KXPDQ�ULJKWV�DSSURDFK�WR�GLVDELOLW\�DQG�UHFRJQL]HV�WKH�ULJKW�RI�SHRSOH�
ZLWK� GLVDELOLWLHV� WR� HTXDOLW\� LQ� DOPRVW� HYHU\� DVSHFW� RI� OLIH���� � ,W� ILUPO\�
HQGRUVHV�D� VRFLDO�PRGHO� RI� GLVDELOLW\� DQG� UHFRQFHSWXDOL]HV�PHQWDO� KHDOWK�
ULJKWV� DV� GLVDELOLW\� ULJKWV²D� FOHDU� DQG� GLUHFW� UHSXGLDWLRQ� RI� WKH�PHGLFDO�
PRGHO� WKDW� WUDGLWLRQDOO\� ZDV� SDUW�DQG�SDUFHO� RI� PHQWDO� GLVDELOLW\� ODZ�����
³7KH�&RQYHQWLRQ�������VNHWFKHV�WKH�IXOO�UDQJH�RI�KXPDQ�ULJKWV�WKDW�DSSO\�WR�
DOO�KXPDQ�EHLQJV��DOO�ZLWK�D�SDUWLFXODU�DSSOLFDWLRQ�WR�WKH�OLYHV�RI�SHUVRQV�
ZLWK�GLVDELOLWLHV�´����,W�SURYLGHV�D�IUDPHZRUN�IRU�HQVXULQJ�WKDW�PHQWDO�KHDOWK�
ODZV�³IXOO\�UHFRJQLVH�WKH�ULJKWV�RI�WKRVH�ZLWK�PHQWDO�LOOQHVVHV�´���7KHUH�LV�
QR�TXHVWLRQ�WKDW�LW�KDV�³XVKHUHG�LQ�D�QHZ�HUD�RI�GLVDELOLW\�ULJKWV�SROLF\�´���

7KLV�LV�HSLWRPL]HG�WKURXJK�WKH�&RQYHQWLRQ�FDOOLQJ�IRU�WKH�³UHVSHFW�IRU�
>WKH@�LQKHUHQW�GLJQLW\´���RI�SHRSOH�ZLWK�PHQWDO�LOOQHVV�DQG�WR�SUDFWLFH�³QRQ�
GLVFULPLQDWLRQ�´����6XEVHTXHQW�$UWLFOHV�GHFODUH�IUHHGRP�IURP�³DUELWUDU\�RU�
XQODZIXO� LQWHUIHUHQFH´� ZLWK� SULYDF\���� ³>I@UHHGRP� IURP� WRUWXUH� RU� FUXHO��
LQKXPDQ� RU� GHJUDGLQJ� WUHDWPHQW� RU� SXQLVKPHQW�´��� ³>I@UHHGRP� IURP�
H[SORLWDWLRQ�� YLROHQFH� DQG� DEXVH�´��� DQG� D� ULJKW� WR� SURWHFWLRQ� RI� WKH�

�
6XSUHPH� -XGLFLDO� &RXUW� ³UHDG� WKH� HQWLUH� WH[W� RI� WKH� FRQYHQWLRQ��������>DQG� LQ� DQ� DGRSWLRQ� FDVH@�
FRQFOXGH>G@� WKDW�WKH�RXWFRPH�RI� WKH�SURFHHGLQJV�LQ�>WKDW@�FDVH�>ZDV@�FRPSOHWHO\�LQ�DFFRUG�ZLWK�
SULQFLSOHV�H[SUHVVHG�WKHUHLQ�´��See�In re�$GRSWLRQ�RI�3HJJ\������1�(��G���������0DVV���������
�� See Contemporary Challenges� supra QRWH����DW����:+(1�7+(�6,/(1&('�$5(�+($5'��supra�
QRWH����DW��±����You Might Have Drugs at Your Command��supra QRWH�����DW������
�� See�$DURQ�$��'KLU��Human Rights Treaty Drafting Through the Lens of Mental Disability: The 
Proposed International Convention on Protection and Promotion of the Rights and Dignity of 
Persons with Disabilities�����67$1��-��,17¶/�/��������������
��� 3KLO� )HQQHOO�� Human Rights, Bioethics, and Mental Disorder�� ��� 0('�� 	� /�� ��� �������
�FRQFOXGLQJ�WKDW�SHRSOH�ZLWK�PHQWDO�GLVRUGHUV�PD\�EH�DIIRUGHG�GLIIHUHQW�WUHDWPHQW�LQ�UHODWLRQ�WR�
ELRHWKLFV�LQVWUXPHQWV�RQ�WKH�LQWHUQDWLRQDO�SODQH����See generally�0LFKDHO�/��3HUOLQ��³Abandoned 
Love”: The Impact of :\DWW�Y��6WLFNQH\�on the Intersection Between International Human Rights 
and Domestic Mental Disability Law�����/��	�36<&+��5(9�������������������
�� -DQHW�(��/RUG�	�0LFKDHO�$VKOH\�6WHLQ��Social Rights and the Relational Value of the Rights to 
Participate in Sport, Recreation, and Play�� ���%�8�� ,17¶/�/�-�� � ����� ���� ������� see also 5RQ�
0F&DOOXP� The United Nations Convention on the Rights of Persons with Disabilities: Some 
Reflections��6\GQH\�/��6FK��5HVHDUFK�3DSHU�1R����������������
��� %HUQDGHWWH� 0F6KHUU\�� International Trends in Mental Health Laws: Introduction�� �� /��
&217(;7���������������
��� 3DXO�+DUSXU��Time to Be Heard: How Advocates Can Use the Convention on the Rights of 
Persons with Disabilities to Drive Change� ���9$/��81,9��/��5(9���������������������
���&53'��supra�QRWH����DUW���������
���Id.�DUW��������
�� Id.�DUW������
���Id.�DUW������
���Id.�DUW������
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³LQWHJULW\� RI� WKH� SHUVRQ�´��� � 7KH� &53'� LV� XQLTXH� EHFDXVH� LW� LV� WKH� ILUVW�
OHJDOO\�ELQGLQJ�LQVWUXPHQW�GHYRWHG�WR�WKH�FRPSUHKHQVLYH�SURWHFWLRQ�RI�WKH�
ULJKWV�RI�SHUVRQV�ZLWK�GLVDELOLWLHV�����,W�QRW�RQO\�FODULILHV�WKDW�6WDWHV�VKRXOG�
QRW�GLVFULPLQDWH�DJDLQVW�SHUVRQV�ZLWK�GLVDELOLWLHV��EXW�DOVR�H[SOLFLWO\�VHWV�RXW
WKH�PDQ\�VWHSV�WKDW�6WDWHV�PXVW�WDNH�WR�FUHDWH�DQ�HQDEOLQJ�HQYLURQPHQW�VR�
WKDW�SHUVRQV�ZLWK�GLVDELOLWLHV�FDQ�HQMR\�DXWKHQWLF�HTXDOLW\�LQ�VRFLHW\����

$V�QRWHG�DERYH��WKH�&RQYHQWLRQ�ZDV�VLJQHG�E\�3UHVLGHQW�2EDPD�EXW�
QRW�UDWLILHG�E\�WKH�6HQDWH�����1RWZLWKVWDQGLQJ�WKLV��WKH�&RQYHQWLRQ�KDV�EHHQ�
FLWHG�ZLWK�DSSURYDO�E\�PXOWLSOH�8�6��FRXUWV�RQ�WKH�WKHRU\�WKDW�³LQWHUQDWLRQDO�
DGRSWLRQ�RI�WKH�SURWHFWLRQ�RI�WKH�ULJKWV�RI�SHUVRQV�ZLWK�LQWHOOHFWXDO�DQG�RWKHU�
GLVDELOLWLHV��LQFOXGLQJ�WKH�ULJKW�WR�SHULRGLF�UHYLHZ�RI�EXUGHQV�RQ�LQGLYLGXDO�
OLEHUW\��LV�HQWLWOHG�WR�µSHUVXDVLYH�ZHLJKW¶�LQ�LQWHUSUHWLQJ�RXU�RZQ�ODZV�DQG�
FRQVWLWXWLRQDO�SURWHFWLRQV�´����

�
���Id.�DUW�����
���0LFKDHO�/��3HUOLQ��Promoting Social Change in Asia and the Pacific: The Need for a Disability 
Rights Tribunal to Give Life to the UN Convention on the Rights of Persons with Disabilities�����
*(2��:$6+��,17¶/�/��5(9���������������>KHUHLQDIWHU�Promoting Social Change in Asia@��
���)RU�D�GLVFXVVLRQ�RQ�WKH�FKDQJHV�WKDW�UDWLI\LQJ�VWDWHV�QHHG�WR�PDNH�LQ�WKHLU�GRPHVWLF�LQYROXQWDU\�
FLYLO�FRPPLWPHQW�ODZV�WR�FRPSO\�ZLWK�&53'�PDQGDWHV��see�%U\DQ�<��/HH��The U.N. Convention 
on the Rights of Persons with Disabilities and Its Impact upon Involuntary Civil Commitment of 
Individuals with Developmental Disabilities�����&2/80��-�/��	�62&��352%6��������������see also�
,VWYiQ�+RIIPDQ�	�*\|UJ\�.|QF]HL� Legal Regulations Relating to the Passive and Active Legal 
Capacity of Persons with Intellectual and Psychosocial Disabilities in Light of the Convention on 
the Rights of Persons with Disabilities and the Impending Reform of the Hungarian Civil Code��
���/2<��/�$��,17¶/�	�&203$5��/��5(9��������������GLVFXVVLQJ�WKH�DSSOLFDWLRQ�RI�WKH�&53'�WR�
FDSDFLW\�LVVXHV���.DWKU\Q�'��'H0DUFR��1RWH��Disabled by Solitude: The Convention on the Rights 
of Persons with Disabilities and Its Impact on the Use of Supermax Solitary Confinement�� ���
81,9��0,$0,�/��5(9��������������GLVFXVVLQJ�WKH�DSSOLFDWLRQ�RI�WKH�&53'�WR�VROLWDU\�FRQILQHPHQW�
LQ�FRUUHFWLRQDO�LQVWLWXWLRQV���
���You Might Have Drugs at Your Command��supra QRWH�����DW����� see also�.DQWHU��supra QRWH�
����DW������������
��� In re�0DUN�&�+�� ����1�<�6��G� ����� ���� �1�<��6XU��&W�� ������� see also�0LFKDHO�/�� 3HUOLQ��
“Striking for the Guardians and Protectors of the Mind”: The Convention on the Rights of Persons 
with Mental Disabilities and the Future of Guardianship Law������3(11�67��/��5(9������������±
����������>KHUHLQDIWHU�Future of Guardianship Law@��In re�*XDUGLDQ�RI�0LFKHOOH�0���1R��������
�����:/� ��������� DW� 
�� �1�<�� 6XU�� &W�� ������ �³7KLV� >DSSURDFK� DVVXPLQJ� WKDW� WKH� VWDWXV� RI�
LQWHOOHFWXDO�GLVDELOLW\�LV�D�VXIILFLHQW�EDVLV�WR�UHPRYH�DQ�LQGLYLGXDO¶V�OHJDO�ULJKW�WR�PDNH�GHFLVLRQV�
IRU� KLP� RU� KHUVHOI@� LV� FRQWUDU\� WR� HVWDEOLVKHG� FRQYHQWLRQV� RI� LQWHUQDWLRQDO� KXPDQ� ULJKWV�´���
reprinted in�0LFKDHO�/��3HUOLQ�	�1DRPL�0��:HLQVWHLQ��“There’s Voices in the Night Trying to be 
Heard”: The Potential Impact of the Convention on the Rights of Persons with Disabilities on 
Domestic Mental Disability Law�����%522.��/��5(9����������±����������>KHUHLQDIWHU�Voices in 
the Night@��H[SODLQLQJ�WKDW�&53'�SURYLGHG�³SHUVXDVLYH�DXWKRULW\�IRU�WKH�IRXQGDWLRQDO�SUHPLVH�WKDW�
µSHUVRQV�ZLWK�GLVDELOLWLHV�KDYH�D�ULJKW�WR�UHFRJQLWLRQ�HYHU\ZKHUH�DV�SHUVRQV�EHIRUH�WKH�ODZ¶�DQG�
µSHUVRQV�ZLWK�GLVDELOLWLHV�HQMR\�OHJDO�FDSDFLW\�RQ�DQ�HTXDO�EDVLV�ZLWK�RWKHUV�LQ�DOO�DVSHFWV�RI�OLIH¶´�����
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7KH�&RQYHQWLRQ�PXVW�EH�UHDG�KDQG�LQ�JORYH�ZLWK�WKH�8QLWHG�1DWLRQV�
&RQYHQWLRQ�DJDLQVW�7RUWXUH��³&$7´������7RJHWKHU��WKHVH�GRFXPHQWV�PDNH�LW�
PRUH� OLNHO\²RU� should� PDNH� LW� PRUH� OLNHO\²WKDW�� IRU� WKH� ILUVW� WLPH��
DWWHQWLRQ�ZLOO�EH�SDLG�WR�WKH�FRQGLWLRQV�RI�FRQILQHPHQW�RI� WKLV�SRSXODWLRQ�
ZRUOGZLGH�� KRZ� WKRVH� FRQGLWLRQV� UHJXODUO\� YLRODWH� LQWHUQDWLRQDO� KXPDQ�
ULJKWV� ODZ�� DQG� KRZ� WKRVH� ZKR� RYHUVHH� WKHVH� LQVWLWXWLRQV� GR� VR� ZLWK�
LPSXQLW\��

7KH�&$7�GHILQHV�WKH�WHUP�WRUWXUH�WR�PHDQ��
DQ\�DFW�E\�ZKLFK�VHYHUH�SDLQ�RU�VXIIHULQJ��ZKHWKHU�SK\VLFDO�
RU� PHQWDO�� LV� LQWHQWLRQDOO\� LQIOLFWHG� RQ� SHRSOH� IRU� VXFK�
SXUSRVHV� DV� REWDLQLQJ� IURP� WKHP� RU� D� WKLUG� SHUVRQ�
LQIRUPDWLRQ�RU�D�FRQIHVVLRQ��SXQLVKLQJ�WKHP�IRU�DQ�DFW�WKH\�
KDYH� RU� D� WKLUG� SHUVRQ� KDV� FRPPLWWHG� RU� LV� VXVSHFWHG� RI�
KDYLQJ�FRPPLWWHG��RU� LQWLPLGDWLQJ�RU�FRHUFLQJ� WKHP�RU�D�
WKLUG�SHUVRQ��RU�IRU�DQ\�UHDVRQ�EDVHG�RQ�GLVFULPLQDWLRQ�RI�
DQ\�NLQG��ZKHQ�VXFK�SDLQ�RU�VXIIHULQJ�LV�LQIOLFWHG�E\�RU�DW�
WKH�LQVWLJDWLRQ�RI�RU�ZLWK�WKH�FRQVHQW�RU�DFTXLHVFHQFH�RI�D�
SXEOLF�RIILFLDO�RU�RWKHU�SHUVRQ�DFWLQJ�LQ�DQ�RIILFLDO�FDSDFLW\���
,W� GRHV� QRW� LQFOXGH� SDLQ� RU� VXIIHULQJ� DULVLQJ� RQO\� IURP��
LQKHUHQW�LQ�RU�LQFLGHQWDO�WR�ODZIXO�VDQFWLRQV����

7KH�&RQYHQWLRQ�$JDLQVW�7RUWXUH�ZDV�LQWHQGHG�WR�³strengthen�WKH�H[LVWLQJ�
SURKLELWLRQ>V@´�RQ�WRUWXUH�LQ�LQWHUQDWLRQDO�ODZ�����,W�PXVW�EH�QRWHG��KRZHYHU��
WKDW�VXFK�WRUWXUH�PXVW�EH�³VHYHUH´�DQG�³UHTXLUHV�D�VSHFLILF�LQWHQW�WR�FDXVH�
VHYHUH�SDLQ�DQG�VXIIHULQJ�´���

-DQHW�/RUG�KDV�ZULWWHQ�HORTXHQWO\�DERXW�WKH�³DQWL�WRUWXUH´�IUDPHZRUN�
RI�WKH�&53'����FRQFOXGLQJ��

7KH�DGRSWLRQ�RI�WKH�&53'�FOHDUO\�FRQVWLWXWHV�DQ�LPSRUWDQW�
GHYHORSPHQW� LQ� WKH� DQWL�WRUWXUH� IUDPHZRUN� XQGHU�
LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ���,WV�SULQFLSDO�FRQWULEXWLRQ�

�
���&RQYHQWLRQ�$JDLQVW�7RUWXUH�DQG�2WKHU�&UXHO��,QKXPDQ�RU�'HJUDGLQJ�7UHDWPHQW�RU�3XQLVKPHQW��
opened for signature� 'HF�� ���� ������ ����� 8�1�7�6�� ��� �HQWHUHG� LQWR� IRUFH� -XQH� ���� ������
>KHUHLQDIWHU�&$7@���
���Id��DUW�����
��� -�� +(50$1� %85*(56� 	� +$16�'$1(/,86�� 7+(� 81,7('� 1$7,216� &219(17,21� $*$,167�
725785(�� $� +$1'%22.� 21� 7+(� &219(17,21� $*$,167� 725785(� $1'� 27+(5� &58(/��
,1+80$1�25�'(*5$',1*�75($70(17�25�381,6+0(17�����������
��� 0DULR� 6LOYD�� Extraordinary Rendition: A Challenge to Canadian and United States Legal 
Obligations under the Convention Against Torture�����&$/��:��,17¶/�/�-����������±�����������
�� See generally -DQHW�(��/RUG��Shared Understanding or Consensus-Masked Disagreement? The 
Anti-torture Framework in the Convention on the Rights of Persons with Disabilities� ���/2<��
/�$��,17¶/�	�&203$5��/��5(9�������������GLVFXVVLQJ�KRZ�WKH�&53'�FDQ�IRPHQW�WKH�SURJUHVVLYH�
GHYHORSPHQW� RI� WKH� DQWL�WRUWXUH� IUDPHZRUN� DQG� IRVWHU� D� GHHSHU� QRUPDWLYH� FRQVHQVXV� DURXQG�
$UWLFOH���¶V�PHDQLQJ����
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LV� WR� DSSO\� WKH� WRUWXUH� SURKLELWLRQ� ZLWKLQ� D� GLVDELOLW\�
FRQWH[W�� FRQVLVWHQW� ZLWK� FRUH� SULQFLSOHV� RI� WKH� &53'�
LQFOXGLQJ� GLJQLW\�� QRQ�GLVFULPLQDWLRQ�� DXWRQRP\�� DQG�
LQGHSHQGHQFH�� � ,W� DOVR� FRQWULEXWHV� WR� WKH� IUDPHZRUN� E\�
LQWURGXFLQJ�H[SOLFLWO\��IRU�WKH�ILUVW�WLPH�LQ�DQ�LQWHUQDWLRQDO�
KXPDQ� ULJKWV� WUHDW\�� WKH� UHTXLUHPHQW� WKDW� UHDVRQDEOH�
DFFRPPRGDWLRQV�EH�SURYLGHG�DQG�WKDW�WKH�IDLOXUH�WR�GR�VR�
UHVXOWV�LQ�D�ILQGLQJ�RI�GLVFULPLQDWLRQ��������7KHVH�SULQFLSOHV�
DGG� FRQWHQW� WR� WKH� RYHUDOO� DQWL�WRUWXUH� IUDPHZRUN� DQG�
VKRXOG� WKXV� ILQG� UHDG\�DSSOLFDWLRQ�DV�D�JXLGH� WR� UHJLRQDO�
DQG�LQWHUQDWLRQDO�UHJLPHV�DSSO\LQJ�WKH�SURKLELWLRQ�DJDLQVW�
WRUWXUH�DQG�RWKHU�FUXHO��LQKXPDQ��DQG�GHJUDGLQJ�WUHDWPHQW�
RU�SXQLVKPHQW����

+RZHYHU��WKHUH�KDV�EHHQ�OLWWOH�IROORZ�XS�OLWHUDWXUH�RQ�WKLV�FRQQHFWLRQ��
DQG�WKDW�JDS�LV� WUXO\�SUREOHPDWLF� LI�ZH�DUH�HYHU� WR�IXOO\�FRQWH[WXDOL]H�WKH�
WZR� &RQYHQWLRQV� ZLWKLQ� WKH� FRQWH[W� RI� WKH� WUHDWPHQW� RI� SHUVRQV� ZLWK�
GLVDELOLWLHV��HVSHFLDOO\�WKRVH�LQVWLWXWLRQDOL]HG�EHFDXVH�RI�PHQWDO�GLVDELOLWLHV���
:LWK�DQRWKHU�FR�DXWKRU��,�KDYH�SUHYLRXVO\�ZULWWHQ�DERXW�WKLV�LVVXH��IRFXVLQJ�
RQ�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�&53'�DQG�WKH�&$7�LQ�TXHVWLRQV�UHODWHG�WR�
WKH� WUHDWPHQW� RI� LQVWLWXWLRQDOL]HG� IRUHQVLF� SDWLHQWV� �WKRVH� DGPLWWHG� WR�
SV\FKLDWULF� LQVWLWXWLRQV� IROORZLQJ� LQYROYHPHQW� LQ� WKH� FULPLQDO� MXVWLFH�
V\VWHP���KLJKOLJKWLQJ�VRPH�RI�WKH�NH\�LVVXHV�WKDW�PXVW�EH�H[DPLQHG�LQ�WKLV�
FRQWH[W��DQG�H[DPLQLQJ�WKH�LVVXHV�LQ�TXHVWLRQ�WKURXJK�WKH�OHQV�RI�7-�����,W�LV�
LPSRUWDQW� WR� QRWH� WKDW� ODZ� SURIHVVRUV� DQG� SXEOLF� LQWHUHVW� ODZ\HUV��� KDYH�
FRQVLGHUHG�VRPH�RI�WKH�XQGHUO\LQJ�LVVXHV�DV�ZHOO�����%XW�FULPLQRORJLVWV�KDYH�
EHHQ�VWXQQLQJO\�VLOHQW�DERXW�WKHVH�LVVXHV��

�
�
�
�
�
�
�

�
�� Id.�DW���±����
���See�You That Hide Behind Walls� supra�QRWH����DW����±����
���See, e.g.��0HKJDQ�*DOODJKHU�	�0LFKDHO�/��3HUOLQ��“The Pain I Rise Above”: How International 
Human Rights Can Best Realize the Needs of Persons with Trauma-Related Mental Disabilities��
���)/$��-��,17¶/�/��������������
���See, e.g.��6KHLOD�:LOGHPDQ��Protecting Rights and Building Capacities: Challenges to Global 
Mental Health Policy in Light of the Convention on the Rights of Persons with Disabilities� ���
-�/��0('��	�(7+,&6����������������H[DPLQLQJ�³WKH�LQHYLWDEOH�E\SURGXFWV�RI�WKH�&53'¶V�IUDJLOH�
UHFRQFLOLDWLRQ�RI�KLVWRULFDOO\�SRODUL]HG�LGHDV�DQG�LQWHUHVWV´���/RUG��supra�QRWH�����
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,9��:+(5(�,6�&5,0,12/2*<"�
�

,Q�RUGHU� WR�DQVZHU� WKLV�TXHVWLRQ��ZH�SHUIRUPHG�D� VHDUFK�RQ� WKH� WZR�
PRVW�FRPSUHKHQVLYH�GDWDEDVHV�RI�DUWLFOHV�LQ�FULPLQRORJ\��&ULPLQDO�-XVWLFH�
$EVWUDFWV�DQG�(%6&2+RVW��ERWK�RI�ZKLFK�FRQWDLQ�DUWLFOHV�SXEOLVKHG�LQ�WKH�
ODVW� IRUW\� \HDUV�� � :H� VHDUFKHG� WKH� WHUPV� ³GLVDELOLW\� DQG� KXPDQ� ULJKWV�´�
³PHQWDO� GLVDELOLWLHV� DQG� KXPDQ� ULJKWV�´� ³PHQWDO� GLVDELOLW\� DQG� KXPDQ�
ULJKWV�´�DQG�³PHQWDO�LOOQHVV�DQG�KXPDQ�ULJKWV�´��:H�WKHQ�FURVV�UHIHUHQFHG�
RXU� ILQGLQJV� DJDLQVW� WKH� OLVW� RI� FULPLQRORJ\� DQG� FULPLQDO� MXVWLFH� MRXUQDOV�
DYDLODEOH�RQ�WKH�$PHULFDQ�6RFLHW\�RI�&ULPLQRORJ\�ZHEVLWH�����

:H�IRXQG�D�WRWDO�RI�MXVW�six�DUWLFOHV�DV�D�UHVXOW�RI�RXU�VHDUFKHV���7KUHH�
RI� WKHVH�� WKRVH� E\� %URRNEDQNV���� &KDQ���� DQG� :HEHU�� )LVKZLFN�� DQG�
0DUPR���IRFXV�RQ�SHRSOH�ZLWK�PHQWDO�GLVDELOLWLHV�DQG�KXPDQ�ULJKWV�LQ�1HZ�
=HDODQG��$XVWUDOLD��DQG�1RUWK�$PHULFD��7KH�RWKHU� WKUHH��WKRVH�E\�$UULJR�
DQG�%XOORFN����1RODVFR�DQG�9DXJKQ���� DQG�6KDOHY���� IRFXV�RQ� WKH�XVH�RI�
VROLWDU\�FRQILQHPHQW�LQ�LQVWLWXWLRQDO�FRUUHFWLRQV�LQ�WKH�8QLWHG�6WDWHV�����%XW�

�
���See�Criminology/Criminal Justice Related Journals & Newsletters��$0��62&¶<�&5,0,12/2*<��
KWWSV���DVF���FRP�UHVRXUFHV�MRXUQDOV�QHZVOHWWHUV��>KWWSV���SHUPD�FF�)�+4��6�3@��
���See generally :DUUHQ�%URRNEDQNV��Protecting the Interests of Vulnerable Defendants in the 
Criminal Justice System: The New Zealand Experience�����-��&5,0��/�������������GLVFXVVLQJ�WKH�
PDQDJHPHQW� RI� SHRSOH� ZLWK� LQWHOOHFWXDO� GLVDELOLWLHV� DQG� WKH� FRPSXOVRU\� FDUH� UHJLPH� LQ� 1HZ�
=HDODQG���
���See generally -HIIUH\�&KDQ��Challenges to Realizing the Convention on the Rights of Persons 
with Disabilities (CRPD) in Australia for People with Intellectual Disability and Behaviours of 
Concern�� ��� 36<&+,$75<��36<&+��	�/�� �� ������� �H[SORULQJ� WKH� FKDOOHQJHV� WKDW� OLPLW� WKH� IXOO�
UHDOL]DWLRQ�RI�ULJKWV�WKURXJK�WKH�&53'���
����See�generally�/($11(�:(%(5��(/$,1(�),6+:,&.�	�0$5,1(//$�0$502��&5,0(��-867,&(�
$1'� +80$1� 5,*+76� ������� �KLJKOLJKWLQJ� WKH� SRWHQWLDO� DQG� OLPLWDWLRQV� RI� KXPDQ� ULJKWV� LQ�
LQIRUPLQJ�QHZ�GLUHFWLRQV�LQ�FULPLQRORJ\���
���See generally %UXFH�$��$UULJR�	�-HQQLIHU�/HVOLH�%XOORFN��The Psychological Effects of Solitary 
Confinement on Prisoners in Supermax Units: Reviewing What We Know and Recommending 
What Should Change�����,17¶/�-��2))(1'(5�7+(5$3<�	�&203$5��&5,0,12/2*<� �����������
�H[DPLQLQJ� SV\FKRORJLFDO� FRQVHTXHQFHV� RI� VKRUW�� DQG� ORQJ�WHUP� VROLWDU\� FRQILQHPHQW� IRU�
SULVRQHUV�VXEMHFWHG�WR�DGPLQLVWUDWLYH�RU�GLVFLSOLQDU\�VHJUHJDWLRQ�LQ�WKH�8QLWHG�6WDWHV���
���See generally &ODLUH�$QJHOLTXH�1RODVFR�	�0LFKDHO� 6��9DXJKQ��Construing the Legality of 
Solitary Confinement: Analysis of United States Federal Court Jurisprudence�����$0��-��&5,0��
-867��������������DQDO\]LQJ�WKH�FRQVWLWXWLRQDO�SDUDPHWHUV�RI�VROLWDU\�FRQILQHPHQW��DGPLQLVWUDWLYH�
VHJUHJDWLRQ��DQG�SXQLWLYH�LVRODWLRQ�ZLWKLQ�$PHULFDQ�FRUUHFWLRQDO�IDFLOLWLHV���
���See generally 6KDURQ�6KDOHY��Solitary Confinement and Supermax Prisons: A Human Rights 
and Ethical Analysis�����-��)25(16,&�36<&+��35$&��������������DQDO\]LQJ�KRZ�SURORQJHG�VROLWDU\�
FRQILQHPHQW�DQG�DGGLWLRQDO�GHSULYDWLRQV�LQ�VXSHUPD[�SULVRQV�PHDVXUH�XS�DJDLQVW�OHJDO�SURWHFWLRQV�
DIIRUGHG�WR�WKRVH�GHSULYHG�RI�WKHLU�OLEHUW\���
��� 3UREDEO\� WKH�PRVW�ZHOO�NQRZQ� VFKRODU� RQ� WKH� XVH� RI� VROLWDU\� FRQILQHPHQW� DQG� LWV� HIIHFWV� LV�
SV\FKRORJLVW�&UDLJ�+DQH\��ZKR�KDV�ZULWWHQ�H[WHQVLYHO\�DQG�KDV�WHVWLILHG�EHIRUH�&RQJUHVV�DERXW�
WKH� GHOHWHULRXV� HIIHFWV� RI� VROLWDU\� FRQILQHPHQW� RQ� SHRSOH� ZLWK� PHQWDO� LOOQHVV� LQ� FRUUHFWLRQDO�
�



���� REVIEW OF LAW AND SOCIAL JUSTICE� >9RO�������

WKLV�ZDV�DOO�ZH�IRXQG���:DOODFH�KDV�QRWHG�D�VLPLODU�GHDUWK�RI�VFKRODUVKLS�RQ�
SHRSOH�ZLWK�GLVDELOLWLHV� LQ� WKH�FULPLQRORJLFDO� OLWHUDWXUH��GHVSLWH� WKH� WKLUW\�
\HDUV�VLQFH�WKH�SDVVDJH�RI�WKH�$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW��³$'$´������

2XU�ILQGLQJV�DUH�IUDQNO\�SHUSOH[LQJ�DQG�WURXEOLQJ��HVSHFLDOO\�EHFDXVH�
WKLV�ODFN�RI�DWWHQWLRQ�DQG�FRQFHUQ�VWDQGV�LQ�VWDUN�FRQWUDVW�WR�FULPLQRORJ\¶V�
LPSRUWDQW�IRFXV�RQ�ERWK�YLRODWLRQV�RI�LQWHUQDWLRQDO�FULPLQDO�ODZ�DQG�VWDWH�
VDQFWLRQHG�FULPH�����:H�DUH�KHDUWHQHG�WKDW�LQ�WKH�1HZVOHWWHU�RI�WKH�(XURSHDQ�
6RFLHW\� RI�&ULPLQRORJ\� �³(6&´���6RQMD� 6QDFNHQ� FDOOHG� DWWHQWLRQ� WR� ³WKH�
FRPSOHWH�DEVHQFH�RI�KXPDQ�ULJKWV´�LQ�WKH�DQDO\VHV�RI�ZHVWHUQ�SHQRORJ\�RQ�
WKH� SDUW� RI� OHDGLQJ� VFKRODUV� GXULQJ� KHU� DFFHSWDQFH� VSHHFK� IRU� WKH� (6&�
(XURSHDQ�&ULPLQRORJ\�$ZDUG�����6KH�XUJHG�WKDW�FULPLQRORJLVWV�VKRXOG�EDVH�
WKHLU� ZRUN� RQ� ³FRPPRQO\� VKDUHG� EDVLF� YDOXHV� VXFK� DV� VRFLDO� HTXDOLW\��
GHPRFUDF\�DQG�KXPDQ�ULJKWV�´����%XW�LW�LV�GHSUHVVLQJ�WKDW�WKH�FLWDWLRQV�WKDW�
VKH�RIIHUV�WR�WKLV�ODXGDEOH�SULQFLSOH�DUH�VROHO\�KHU�RZQ�ZRUN�DQG�WKH�ZRUN�
RI�KHU�DQG�D�FROOHDJXH����

�
LQVWLWXWLRQV���See, e.g.��&UDLJ�+DQH\��Mental Health Issues in Long-Term Solitary and “Supermax” 
Confinement�� ��� &5,0(� 	� '(/,14�� ���� �������� &UDLJ� +DQH\�� “Madness” and Penal 
Confinement: Some Observations on Mental Illness and Prison Pain�����381,6+0(17�	�62&¶<�
���� �������� &UDLJ� +DQH\�� 6DUDK� &DPLOOH� &RQUH\� 	� 5R[\� 'DYLV�� The Plight of Long-Term 
Prisoners with Mental Illness� in &5,0,1$/,=$7,21�2)�0(17$/� ,//1(66�5($'(5����� �.HOO\�
)UDLOLQJ�	�5LVGRQ�1��6ODWH�HGV����������see also Testimony of Professor Craig Haney�Before the 
S. Subcomm. on the Judiciary�� ���WK� &RQJ�� ������� �VWDWHPHQW� RI� &UDLJ� +DQH\�� 3URIHVVRU��
8QLYHUVLW\�RI�&DOLIRUQLD��6DQWD�&UX]�� �WHVWLI\LQJ�RQ� WKH�&RQVWLWXWLRQ��FLYLO� ULJKWV��KXPDQ�ULJKWV��
DQG�VROLWDU\�FRQILQHPHQW���
��� 'DQLHOOH� :DOODFH�� Criminology, Criminal Justice, and 30 Years of the Americans with 
Disabilities Act: Where Is the Research from Our Field?,����&5,0,12/2*,67��������������QRWLQJ�
WKDW�DOWKRXJK�SHUVRQV�ZLWK�GLVDELOLWLHV�DUH�IDU�PRUH�OLNHO\�WR�EH�YLFWLPL]HG�WKDQ�SHUVRQV�ZLWKRXW�
VXFK�GLVDELOLWLHV�DQG�DUH�RYHU�UHSUHVHQWHG�LQ�WKH�MDLO�DQG�SULVRQ�V\VWHPV��WKH�FULPLQRORJ\�OLWHUDWXUH�
KDV�LJQRUHG�NH\�TXHVWLRQV�VXFK�DV�KRZ�VXFK�SHUVRQV�FDPH�WR�EH�LQYROYHG�LQ�WKH�V\VWHP��KRZ�WKH\�
H[SHULHQFH�LQFDUFHUDWLRQ�DQG�GHWHQWLRQ��DQG�WKH�FRQVHTXHQFHV�RI�V\VWHP�LQYROYHPHQW���
��� See, e.g.�� 6WHSKDQ� 3DUPHQWLHU� 	� (OPDU� *�� 0�� :HLWHNDPS�� Political Crimes and Serious 
Violations of Human Rights: Towards a Criminology of International Crimes� ��62&,2��&5,0(��
/��	�'(9,$1&(�������������GLVFXVVLQJ�VWDWH�VDQFWLRQHG�SROLWLFDO�FULPHV���*HRUJH�6��<DFRXELDQ��
Evaluating the Efficacy of� the International Criminal Tribunals for Rwanda and the Former 
Yugoslavia: Implications for Criminology and International Criminal Law������:25/'�$))6��
������������GLVFXVVLQJ�JHQRFLGH�DV�D�YLRODWLRQ�RI�LQWHUQDWLRQDO�ODZ���3HQQ\�-��*UHHQ�	�7RQ\�:DUG��
State Crime, Human Rights, and the Limits of Criminology�����62&��-867���������������But see�
-RKQ�+DJDQ��While Criminology Slept: A Criminal War of Aggression in Iraq�����&5,0,12/2*,67�
�������������FULWLFL]LQJ�RUJDQL]HG�FULPLQRORJ\�IRU�VOHHSLQJ�WKURXJK�WKH�ZDU�LQ�,UDT���
���6RQMD�6QDFNHQ��Criminology Between Science and Justice� ���(85��62&¶<�&5,0,12/2*<��
������DW�����
���Id. DW����
��� � Id.� �FLWLQJ�6RQMD�6QDFNHQ��Punishment, Legitimate Policies and Values: Penal Moderation, 
Dignity and Human Rights�� ��� 381,6+0(17� 	� 62&¶<� ���� �������� 6RQMD� 6QDFNHQ� 	� (OV�
'XPRUWLHU��Resisting Punitiveness in Europe? An Introduction�� in�5(6,67,1*�381,7,9(1(66�,1�
(8523("�:(/)$5(��+80$1�5,*+76�$1'�'(02&5$&<����6RQMD�6QDFNHQ�	�(OV�'XPRUWLHU�HGV���
�



����@� DISTANT SHIPS OF LIBERTY� ����

7KHUH�DUH�VL[�FRUH�LVVXHV�WKDW�PXVW�EH�³RQ�WKH�WDEOH´�LI�WKH�VFRSH�RI�WKH�
XQGHUO\LQJ�SUREOHPV�LV�WR�EH�XQGHUVWRRG��

a.�$OWKRXJK�WKHUH�LV�D�UREXVW�OLWHUDWXUH�RQ�WKH�&53'�DQG�RQ�
WKH� &$7�� WKHUH� LV� YLUWXDOO\� QR� PHQWLRQ� RI� WKH� SOLJKW� RI�
IRUHQVLF�SDWLHQWV�����6R��HYHQ�ZLWKLQ�WKH�ZRUOG�RI�WKRVH�ZKR�
IRFXV�EURDGO\�RQ�WKHVH�KXPDQ�ULJKWV�LVVXHV��WKLV�SRSXODWLRQ�
KDV�UHPDLQHG�LQYLVLEOH���

b.�&RQGLWLRQV� DW� IRUHQVLF� IDFLOLWLHV� DURXQG� WKH� ZRUOG�
FRQWLQXH�WR�VKRFN�WKH�FRQVFLHQFH����
c.�(YHQ�ZKHQ�UHJLRQDO�FRXUWV�DQG�FRPPLVVLRQV�KDYH�IRXQG�
LQWHUQDWLRQDO� KXPDQ� ULJKWV� YLRODWLRQV� LQ� FDVHV� LQYROYLQJ�
IRUHQVLF� SDWLHQWV� �IRU� H[DPSOH��Victor Rosario Congo v. 
Ecuador����� WKH� GLVFXVVLRQ� RI� WKHVH�FDVHV� ODUJHO\� LJQRUHV�
WKH�SODLQWLIIV¶�VWDWXVHV�DV�IRUHQVLF�SDWLHQWV�
d.��7KHUH� DUH� IHZ� ODZ\HUV� DQG� IHZHU� ³PHQWDO� GLVDELOLW\�
DGYRFDWHV´�SURYLGLQJ� OHJDO� DQG�DGYRFDF\� VHUYLFHV� WR� WKLV�
SRSXODWLRQ���

�
�������6RQMD�6QDFNHQ��Resisting Punitiveness in Europe?�����7+(25(7,&$/�&5,0,12/2*<�����
����������1RQH�RI�WKHVH�IRXU�SLHFHV�KDYH�EHHQ�FLWHG�LQ�D�ODZ�UHYLHZ�DFFHVVLEOH�WKURXJK�:HVWODZ�
RU�/H[LV�� �:H�DUH�DOVR�KHDUWHQHG� WKDW� LQ�D�³0HVVDJH�IURP�WKH�3UHVLGHQW´�FROXPQ� LQ�D�GLIIHUHQW�
YROXPH� RI� WKH� VDPH� QHZVOHWWHU�� 0LFKDHO� 7RQU\� GLVFXVVHG� WKH� ³SRVLWLYH� UROH� WKDW� (XURSHDQ�
FULPLQRORJ\� PD\� SOD\� LQ� UHPDNLQJ� WKH� $PHULFDQ� FULPLQDO� MXVWLFH� V\VWHP�´� � 0LFKDHO� 7RQU\��
European Criminology and the ESC—Continental Cures for American Ailments�����(85��62&¶<�
&5,0,12/2*<��������DW�����)RU�D�GLVFXVVLRQ�RQ�WKH�IXWXUH�HVVHQWLDOLW\�RI�WKH�PRUDO�DQG�KXPDQH�
GLPHQVLRQV� RI� FULPLQRORJ\� LQ� (XURSH�� see 'DYLG� -�� 6PLWK��Wider and�Deeper: The Future of 
Criminology in Europe�����(85��-��&5,0,12/2*<�����������
���See� Insanity Defense and the Incompetency Status��supra QRWH����DW������³7KH�FRQGLWLRQV�RI�
WUHDWPHQW�RI�IRUHQVLF�SDWLHQWV²WKHLU�LQVWLWXWLRQDOL]DWLRQ�LQ�SV\FKLDWULF�IDFLOLWLHV��WKHLU�FRQILQHPHQW�
LQ�VXFK�IDFLOLWLHV��DQG�WKHLU�SRVVLEOH�SDWKZD\V�RXW²KDV�DOZD\V�EHHQ�VWXQQLQJO\�XQGHU�FRQVLGHUHG��
QRW�MXVW�LQ�DFDGHPLF�OLWHUDWXUH�DQG�FDVH�ODZ��EXW�DOVR�LQ�WKH�GLVFXVVLRQV�DQG�QHJRWLDWLRQV�WKDW�OHG�
WR�WKH�ILQDO�GUDIW�RI�WKH�&RQYHQWLRQ�RQ�WKH�5LJKWV�RI�3HUVRQV�ZLWK�'LVDELOLWLHV>�@´���
��� See� 6DEDWHOOR�� supra� QRWH� ��� DW� ��� �³>)@RUHQVLF� SDWLHQWV²L�H��� LQGLYLGXDOV� ZLWK� SV\FKLDWULF�
FRQGLWLRQV�ZKR�FRPPLWWHG�D�FULPH�>VLF@²KDYH�UHPDLQHG�ODUJHO\�LQYLVLEOH�WKURXJKRXW�WKH�GUDIWLQJ�
SURFHVV��DQG�LWV�DIWHUPDWK�´���
���)RU�DQ�H[DPSOH�RI�VXFK�D�IRUHQVLF�FDVH��see, e.g.��6FRWW�Y��3ODQWH������)��G�������G�&LU���������
vacated������8�6���������������
���9LFWRU�5RVDULR�&RQJR�Y��(FXDGRU��&DVH���������,QWHU�$P��&RPP¶Q�+�5���5HSRUW�1R���������
2($�6HU�/��9�,,�����GRF���� UHY����������������)RU�D�GLVFXVVLRQ�RI�Victor�Rosario�Congo� LQ� WKLV�
FRQWH[W��see�0LFKDHO�/��3HUOLQ��An Internet-Based Mental Disability Law Program: Implications 
for Social Change in Nations with Developing Economies�����)25'+$0�,17¶/�/�-����������±���
��������
���See�0LFKDHO�/��3HUOLQ�� International Human Rights Law and Comparative Mental Disability 
Law: The Universal Factors�����6<5$&86(�-��,17¶/�/��	�&20����������±����������>KHUHLQDIWHU�
Comparative Mental Disability Law@� �VKRZLQJ� H[DPSOHV� WKDW� SHUVRQV� LQ� WKH� IRUHQVLF� V\VWHP�
�
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e.�7KHUH� LV� OLWWOH� PHQWLRQ� LQ� WKH� VXUYLYRU� PRYHPHQW�
OLWHUDWXUH�DERXW�WKH�VSHFLILF�SOLJKW�RI�IRUHQVLF�SDWLHQWV���

f.�)RUHQVLF�SDWLHQWV�LQ�IDFLOLWLHV�IRU�SHUVRQV�ZLWK�LQWHOOHFWXDO�
GLVDELOLWLHV�DUH�SDUWLFXODUO\�DEVHQW�IURP�WKH�GLVFRXUVH����

(DFK�RI�WKHVH�LVVXHV²LW�VHHPV�WR�XV²VFUHDPV�RXW�IRU�FRQVLGHUDWLRQ�E\�
FULPLQRORJLVWV�DQG�FULPLQDO�MXVWLFH�VFKRODUV���(DFK�LV�RI�LPPHDVXUDEOH�³UHDO�
ZRUOG´� LPSRUWDQFH�� � :H� NQRZ�� E\� ZD\� RI� SDUDOOHO� H[DPSOHV�� WKDW�
FULPLQRORJ\�EHFRPHV�PRUH�DQG�PRUH�LPSRUWDQW�LQ�WKH�VWXG\�RI�WHUURULVP����
DV�ZHOO�DV�WKH�VWXG\�RI�HQYLURQPHQWDO��DOVR�FDOOHG�JUHHQ��FULPHV�VXFK�DV�DLU�
DQG�ZDWHU�SROOXWLRQ��GHIRUHVWDWLRQ��DQG�FULPHV�DJDLQVW�DQLPDOV����DQG�WKDW�
FULPLQRORJ\�KDV�EHHQ�LGHQWLILHG�DV�D�SRWHQWLDO�PHDQV�RI�GHDOLQJ�ZLWK�state�
FULPLQDOLW\�����%XW�WKHUH�KDV�EHHQ�YLUWXDOO\�QR�DWWHQWLRQ�SDLG�WR�DQ\�RI�WKHVH�
LVVXHV�� DOO� RI� ZKLFK�� ZH� EHOLHYH�� VKRXOG� EH� RI� VLJQLILFDQW� FRQFHUQ� WR�
FULPLQRORJLVWV�DQG�WR�ODZ\HUV�ZKR�ZRUN�ZLWK�FULPLQRORJLVWV���

:H�KDYH�IRXQG�RQO\�RQH�DUWLFOH� WKDW� VXJJHVWV�D�FRQQHFWLRQ� EHWZHHQ�
FULWLFDO�FULPLQRORJ\�DQG�FULWLFDO�GLVDELOLW\�ULJKWV�VWXGLHV��DQG�WKDW�FRQVLGHUV�

�
UHFHLYH� ³OHVV� KXPDQH� VHUYLFHV� WKDQ� GR� FLYLO� SDWLHQWV´��� see also� 0LFKDHO� /�� 3HUOLQ�� ‘‘For the 
Misdemeanor Outlaw”: The Impact of the ADA on the Institutionalization of Criminal Defendants 
with Mental Disabilities�� ���$/$��/��5(9�� ����� ���� ������� >KHUHLQDIWHU�For the Misdemeanor 
Outlaw@��GLVFXVVLQJ� WKDW�SDWLHQWV¶�ULJKWV�EDUV�DQG�PHQWDO�GLVDELOLW\�DGYRFDWHV�³KLVWRULFDOO\�KDYH�
LPSRVHG�D�VWULFW�RUWKRGR[\�RI�DQDO\VLV�JHDUHG�WR�VHSDUDWLQJ�RXW�µFULPLQDO¶�PHQWDO�KHDOWK�ODZ�IURP�
µFLYLO¶�PHQWDO�KHDOWK�ODZ´���
���$VWRQLVKLQJO\��D�:HVWODZ�VHDUFK�RI��³SV\FKLDWULF�VXUYLYRU´��S�IRUHQVLF!�UHYHDOHG�no articles�
�VHDUFK� GRQH� 0DUFK� ���� ������� � ,URQLFDOO\�� ³DOWKRXJK� WKHUH� LV� D� UREXVW� µSV\FKLDWULF� VXUYLYRU¶�
PRYHPHQW�ERWK�LQ�WKH�8QLWHG�6WDWHV�DQG�HOVHZKHUH��WKLV�YRLFH�LV�W\SLFDOO\�LJQRUHG�´��See generally�
0LFKDHO�/��3HUOLQ��“I Might Need a Good Lawyer, Could Be Your Funeral, My Trial”: Global 
Clinical Legal Education and the Right to Counsel in Civil Commitment Cases�����:$6+��8��-�/��
	�32/¶<������������������FLWLQJ�3HWHU�0DUJXOLHV��The Cognitive Politics of Professional Conflict: 
Law Reform, Mental Health Treatment Technology, and Citizen Self-Governance,���+$59��-�/��
	�7(&+������ ��±���� ��� Q������� � )RU� D� GLVFXVVLRQ� RQ� WKH� KLVWRU\� RI� WKH� ³SV\FKLDWULF� VXUYLYRU´�
PRYHPHQW�� see� )5('� 3(/.$�� 7+(� $%&�&/,2� &203$1,21� 72� 7+(� ',6$%,/,7<� 5,*+76�
029(0(17����±��� �������� � )RU� D� GLVFXVVLRQ� RQ� KRZ� LW� ³ZRUNHG� VXFFHVVIXOO\� WR� FKDQJH� ODZV�
JRYHUQLQJ� LQYROXQWDU\� FRPPLWPHQW� DQG� WUHDWPHQW�´� see�'DQLHOD�3HWHUND�%HQWRQ�	�%ULDQ�3DXO�
0DVFLDGUHOOL��Legitimacy of Corrections as a Mental Health Care Provider: Perspectives from 
U.S. and European Systems�����-��,167��-867��,17¶/�678'�������������������
���You That Hide Behind Walls��supra�QRWH����DW����±����0LFKDHO�/��3HUOLQ��Introductory Remarks 
by Michael L. Perlin������$0��62&¶<�,17¶/�/��352&�����������������LQWURGXFLQJ�D�SDQHO�DW�WKH�
���WK�$QQXDO�0HHWLQJ�RI�WKH�$PHULFDQ�6RFLHW\�RI�,QWHUQDWLRQDO�/DZ���
���See generally 6KDUOD�5DXVFK�	�*DU\�/D)UHH��The Growing Importance of Criminology in the 
Study of Terrorism�����&5,0,12/2*,67�����������
���$YL�%ULVPDQ�	�1LJHO�6RXWK� The Growth of a Field: A Short History of a ‘Green’ Criminology��
in�5287/('*(�,17(51$7,21$/�+$1'%22.�2)�*5((1�&5,0,12/2*<�������±����$YL�%ULVPDQ�
	�1LJHO�6RXWK�HGV����G�HG���������
���See�*UHJJ�%DUDN��Crime,�Criminology and Human Rights: Towards an Understanding of State 
Criminality����-��+80��-867�������������
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WKH�VLJQLILFDQFH�RI�WKH�&53'�����7KDW�DUWLFOH�DSSURSULDWHO\�QRWHV�WKDW�SHUVRQV�
ZLWK�GLVDELOLWLHV�LQ�SULVRQ�QRW�RQO\�KDYH�WKH�VDPH�KXPDQ�ULJKWV�DIIRUGHG�WR�
DOO��EXW�DOVR�KDYH�SDUWLFXODU�ULJKWV�DV�UHFRJQL]HG�LQ�DQ�DUUD\�RI�KXPDQ�ULJKWV�
LQVWUXPHQWV�� LQFOXGLQJ� $UWLFOHV� ���� ���� ��� DQG� ��� RI� WKH� &53'���
$GGLWLRQDOO\�� WKH� DUWLFOH� XQGHUVFRUHV� WKDW� ³WKHVH� XPEUHOOD� SURWHFWLRQV��
KRZHYHU�� DSSHDU� WR� KDYH� KDG� OLPLWHG� LPSDFW� RQ� WKH� LQFUHDVLQJ� RYHU�
UHSUHVHQWDWLRQ�RI�SHRSOH�ZLWK�>SV\FKRVRFLDO�DQG�LQWHOOHFWXDO�GLVDELOLWLHV@�LQ�
WKH�FULPLQDO�MXVWLFH�V\VWHP�´����%XW��WKH�UHDOLW\�LV�WKLV��WKHVH�LVVXHV�DUH�VLPSO\�
RII�WKH�WDEOH�IRU�FULPLQRORJ\����

:K\�LV�WKLV"��,Q�DQ�HDUOLHU�SDSHU��WZR�FR�DXWKRUV�VSHFXODWHG��
>7KH@� H[WUD� OHYHO� RI� VRFLDO� LVRODWLRQ� >IDFHG� E\� IRUHQVLF�
SDWLHQWV@�ZDV�JHQHUDOO\�MXVW�ILQH�ZLWK�PRVW�RI�WKRVH�ZKR�KDG�
EHHQ�LQYROYHG�LQ�WKH�SDWLHQWV¶�ULJKWV�UHYROXWLRQ��ZKLFK�KDV�
UHVWUXFWXUHG�PHQWDO�KHDOWK�FDUH�DURXQG�WKH�ZRUOG�� �,W�ZDV�
ILQH�WR�WKH�DGYRFDF\�JURXSV�WKDW�FDPH�IRUZDUG�DW�WKDW�WLPH�
EHFDXVH�WKH�H[LVWHQFH�RI�D�IRUHQVLF�³ZRUOG´�FRXOG�EH�XVHG�
DV� HYLGHQFH� WKDW� WKHUH�ZDV� D�FDXVDO� UHODWLRQVKLS� EHWZHHQ�
PHQWDO� LOOQHVV� �RU� LQWHOOHFWXDO� GLVDELOLW\�� DQG�
³GDQJHURXVQHVV�´��,W�ZDV�ILQH�WR�WKH�ODZ\HUV�ZKR�EURXJKW�
WKH�EXON�RI�WKH�ILUVW�JHQHUDWLRQ�RI�SXEOLF�LQWHUHVW�FDVHV�VLQFH�
RQH�RI�WKH�VLJQLILFDQW�XQGHUSLQQLQJV�RI�WKH�LQLWLDO�ULJKW�WR�
OLEHUW\�RU�OHDVW�UHVWULFWLYH�DOWHUQDWLYH�FLYLO�ULJKWV�VXLWV�ZDV�
WKDW� WKH� SODLQWLII� KDG� QHYHU� EHHQ� ³DOOHJHG� WR� KDYH�
FRPPLWWHG� DQ\� FULPH�´� � ,W� ZDV� ILQH� WR� WKH� VWDWH� KRVSLWDO�
V\VWHP� EHFDXVH� LI� D� forensic� SRSXODWLRQ�ZDV� UHOHDVHG� RU�
GHLQVWLWXWLRQDOL]HG�� WKHUH� ZRXOG� EH� D� SUHGLFWDEOH� SXEOLF�
RXWFU\���$QG�LW�ZDV�ILQH�WR�SURVHFXWRUV�DQG�SROLFH�RIILFLDOV�
VLQFH�LW� LQVXUHG�WKDW� WKLV�SRSXODWLRQ�ZRXOG�UHPDLQ�ORFNHG�
XS�LQGHILQLWHO\���$V�D�UHVXOW�RI�DOO�RI�WKLV��WKH�VWDWXV�TXR�KDV�
UHPDLQHG� IRU� DERXW� IRUW\� \HDUV�� DQG� WKH� FKDQJHV� LQ�

�
��� See generally� /HDQQH� 'RZVH�� (LOHHQ� %DOGU\� 	� 3KLOOLS� 6QR\PDQ�� Disabling Criminology: 
Conceptualising the Intersections of Critical Disability Studies and Critical Criminology for 
People with Mental Health and Cognitive Disabilities in the Criminal Justice System�����$867/��
-�� +80�� 576����� ������� �VXJJHVWLQJ� D� QHHG� WR� GHYHORS� D� K\EULG� LQWHUGLVFLSOLQDU\� WKHRUHWLFDO�
SHUVSHFWLYH�PHUJLQJ�FULWLFDO�GLVDELOLW\�VWXGLHV�DQG�FULWLFDO�FULPLQRORJ\���
���Id.�DW�����
���7R�WKLV�GDWH��0DUFK����������� WKH�'RZVH�%DOGU\�6QR\PDQ�DUWLFOH��supra QRWH�����KDV�QRW�EHHQ�
FLWHG�LQ�DQ\�8�6��EDVHG�ODZ�UHYLHZ��RU�DW�OHDVW��DQ\�DYDLODEOH�RQ�:HVWODZ�RU�/H[LV��WKH�WZR�PDMRU�
GDWDEDVHV�IRU�ODZ�UHYLHZV��DOWKRXJK�LW�ZDV�FLWHG�LQ�RQH�$XVWUDOLDQ�ODZ�MRXUQDO��FR�DXWKRUHG�E\�RQH�
RI�LWV�DXWKRUV����See /LQGD�6WHHOH��/HDQQH�'RZVH�	�-XOLDQ�7URILPRYV��Who Is Diverted?: Moving 
Beyond Diagnosed Impairment Towards a Social and Political Analysis of Diversion�����6<'1(<�
/��5(9�������������������
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FRQGLWLRQV�IRU�FLYLO�SDWLHQWV�KDYH�KDG�YHU\�OLWWOH�LPSDFW�RQ�
WKRVH�LQ�IRUHQVLF�IDFLOLWLHV����

,I�ZH�ZHUH�ULJKW²DQG�LQ�WKH�HLJKW�\HDUV�VLQFH�WKLV�ERRN�FKDSWHU�ZDV�
SXEOLVKHG�WKHUH�KDV�EHHQ�QR�SXVKEDFN�WR�WKHVH�SRVLWLRQV�DW�DOO��²LW�LV�\HW�
RQH�PRUH�UHDVRQ�IRU�FULPLQRORJLVWV�WR�LQYROYH�WKHPVHOYHV�LQ�WKLV�DUHD���7KLV�
ODFN�RI�LQYROYHPHQW�LV�HYHQ�PRUH�GLVWXUELQJ�LQ�OLJKW�RI�0DU\�%DUQDR�DQG�
7RQ\�:DUG¶V�ILQGLQJV�WKDW�³WKHUH�LV�D�SDXFLW\�RI�HPSLULFDO�UHVHDUFK�WR�JXLGH�
WKH� UHKDELOLWDWLRQ�RI� >PHQWDOO\�GLVRUGHUHG�RIIHQGHUV@� LQ�D� IRUHQVLF�PHQWDO�
KHDOWK�FRQWH[W�DQG�WKH�PDMRULW\�RI�SXEOLVKHG�OLWHUDWXUH�KDV�IRFXVHG�RQ�WKH�
DSSOLFDWLRQ� DQG� HYDOXDWLRQ� RI� VSHFLILF� LQWHUYHQWLRQV� UDWKHU� WKDQ� RQ� WKH�
GHYHORSPHQW� RI� RYHUDUFKLQJ� PRGHOV� RI� FDUH�´��� � $JDLQ�� WKLV� FRQFOXVLRQ�
VFUHDPV�RXW� WR�FULPLQRORJ\�DQG�FULPLQRORJLVWV�IRU�JUHDWHU�DWWHQWLRQ�WR�EH�
SDLG�WR�WKHVH�LVVXHV��

:H� NQRZ� WKDW� ZRUNLQJ� ZLWK� FULPLQRORJLVWV� RQ� WKHVH� LVVXHV� DQG�
HPEUDFLQJ�WKH�GLIIHUHQFHV�LQ�WKH�GLVFLSOLQHV�DQG�DSSURDFKHV�WR�WKHVH�LVVXHV�
ZLOO�LPSURYH�ERWK�VFKRODUVKLS�DQG�WKH�UHSUHVHQWDWLRQ�RI�WKH�SRSXODWLRQ�RQ�
ZKLFK�ZH�IRFXV�LQ�WKLV�DUWLFOH���$�JUHDWHU�XQGHUVWDQGLQJ�RI�WKH�KXPDQ�ULJKWV�
LPSOLFDWLRQV�RI�FRQILQLQJ�LQGLYLGXDOV�LQ�IRUHQVLF�IDFLOLWLHV�LV�NH\�LQ�PRYLQJ�
OHJDO�HGXFDWLRQ�DQG�WKH�ODZ�IRUZDUG���+RZHYHU��ZH�DOVR�ZDQW�WR�VWUHVV�WKH�
SRWHQWLDO�EHQHILWV�ZH�VHH�IRU�FULPLQRORJ\��FULPLQRORJLVWV��DQG�FULPLQRORJ\�
VFKRODUV� ZKR� PD\� EH� ZRQGHULQJ� KRZ� WKLV� DUHD� RI� VWXG\� FDQ� KHOS� WKHLU�
GLVFLSOLQHV�JURZ�DQG�H[SDQG��

$W�LWV�PRVW�EDVLF�OHYHO��FULPLQRORJ\�LV�D�VFLHQWLILF�VWXG\�RI�WKH�QDWXUH��
H[WHQW�� PDQDJHPHQW�� FDXVHV�� FRQWURO�� FRQVHTXHQFHV�� DQG� SUHYHQWLRQ� RI�
FULPLQDO�EHKDYLRU��ERWK�RQ�WKH�LQGLYLGXDO�DQG�VRFLDO�OHYHOV�����&ULPLQRORJLVWV�
RIWHQ� KDYH� PRUH� RI� D� TXDQWLWDWLYH� IRFXV� LQ� WKHLU� ZRUN� WKDQ� PDQ\� OHJDO�
VFKRODUV���EXW�PD\�QRW�KDYH�DFFHVV�WR�DV�PXFK�UHDO�WLPH�LQIRUPDWLRQ�DERXW�

�
���See�You That Hide Behind Walls��supra�QRWH����DW����±�����See generally�A Change Is Gonna 
Come��supra QRWH��. 2Q�KRZ�WKH�LQVDQLW\�GHIHQVH�EHFDPH�VXEMHFW�WR�DGGLWLRQDO�DVVDXOWV�IURP�WKH�
FLYLO�OLEHUWDULDQ�OHIW�DQG�WKH�H[�SDWLHQW�³SV\FKLDWULF�VXUYLYRU´�PRYHPHQWV��see 0LFKDHO�/��3HUOLQ��
'HERUDK�$��'RUIPDQ�	�1DRPL�0��:HLQVWHLQ��“On Desolation Row”: The Blurring of the Borders 
Between Civil and Criminal Mental Disability Law, and What It Means to All of Us���� 7(;��-��
&,9��/,%(57,(6�	�&,9��576�������������QQ���±����������
���But see�&DUROH� -�� 3HWHUVHQ��Addressing Violations of Human Rights in Forensic Psychiatric 
Institutions: Philosophical and Strategic Debates������$0��62&¶<�,17¶/�/��352&�����������������
�GLVDJUHHLQJ� ³ZLWK� WKH� FRQWHQWLRQ� WKDW� WKH� GLVDELOLW\� ULJKWV� PRYHPHQW� KDV� DOVR� LJQRUHG� WKLV�
SRSXODWLRQ´���
��� 0DU\� %DUQDR� 	� 7RQ\� :DUG�� Sailing Uncharted Seas Without a Compass: A Review of 
Interventions in Forensic Mental Health� �� $**5(66,21�	�9,2/(17�%(+$9�����������������
���See�/$55<�-��6,(*(/��&5,0,12/2*<��7+(�&25(����������WK�HG���������
��� See� 'DYLG� :HLVEXUG� 	� $OH[� 5�� 3LTXHUR�� How Well Do Criminologists Explain Crime? 
Statistical Modeling in Published Studies�����&5,0(�	�-867��������������������But see�5LFKDUG�
�
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ZKDW�LV�KDSSHQLQJ�³RQ�WKH�JURXQG�´��7KLV�LV�ZKHUH�ZH�WKLQN�D�SDUWQHUVKLS�
EHWZHHQ�WKH�WZR�GLVFLSOLQHV�FRXOG�EH�PXWXDOO\�EHQHILFLDO�����$WWRUQH\V�DUH�
FRQVLVWHQWO\� LQ�FRXUW�GLVFXVVLQJ� WKHVH� LVVXHV�� WU\LQJ� WR�FRQYLQFH� MXURUV�RI�
PLWLJDWLQJ�HYLGHQFH���E\�ZD\�RI�H[DPSOH��RI�WKH�ZHLJKW�DQG�VLJQLILFDQFH�RI�
PLWLJDWLQJ�HYLGHQFH�LQ�GHDWK�SHQDOW\�FDVHV�����DQG�RQ�WKH�IURQW�OLQHV�RI�SROLF\�
DQG�OHJLVODWLYH�UHIRUPV�RQ�D�EURDG�UDQJH�RI�ODZ�UHIRUP�LVVXHV�UHODWHG�WR�ERWK�
LQWHUQDWLRQDO� KXPDQ� ULJKWV� ODZ� DQG� FRQGLWLRQV� LQ� IRUHQVLF� IDFLOLWLHV����
7KURXJK�UHODWLRQVKLSV�ZLWK�OHJDO�SUDFWLWLRQHUV��ZH�EHOLHYH�FULPLQRORJ\�DV�D�
GLVFLSOLQH� FDQ� EH� EHWWHU� GHSOR\HG� WR� H[DPLQH� WKHVH� LVVXHV� IURP� D� VRFLDO�
VFLHQFH� SHUVSHFWLYH�� DQG� WKHUHIRUH� SURYLGH� D� PRUH� FRPSUHKHQVLYH�
XQGHUVWDQGLQJ�RI�WKHVH�LVVXHV��DQG�RI�ZKDW�WR�GR�DERXW�WKHP���

8VLQJ� WKLV� WRSLF� DV� DQ� H[DPSOH�� FULPLQRORJ\¶V� LQWHUHVW� LQ� WKH�
PDQDJHPHQW�� FRQVHTXHQFHV� DQG� FRQWURO� RI� FULPLQDO� EHKDYLRU� FDQ� EH�

�
7HZNVEXU\��Qualitative Versus Quantitative Methods: Understanding Why Qualitative Methods 
Are Superior for Criminology and Criminal Justice����-��7+(25(7,&$/�	�3+,/��&5,0,12/2*<����
��������
���)RU�D�GLVFXVVLRQ�RQ�KRZ�WKHUDSHXWLF�MXULVSUXGHQFH²VHH�infra 3DUW�9²KDV�EHJXQ�WR�IRUJH�VXFK�
D�SDUWQHUVKLS��see�'DYLG�%��:H[OHU��Two Decades of Therapeutic Jurisprudence�����72852�/��
5(9�� ���� ��Ȃʹ͹� �������� see also� 7DOL� *DO� 	� 'DYLG� %�� :H[OHU�� Synergizing Therapeutic 
Jurisprudence and Positive Criminology� in�326,7,9(�&5,0,12/2*<�������Ȃ����1DWWL�5RQHO�	�
'DQD�6HJHY�HGV���������� �2QH�RI� WKH�FULPLQRORJLVW�FR�DXWKRUV�DQG�RQH�RI� WKH� OHJDO�VFKRODU�FR�
DXWKRUV�RI�WKLV�DUWLFOH�KDYH�MXVW�FR�HGLWHG�D�ERRN�ORRNLQJ�DW�VRPH�RI�WKHVH�LVVXHV�IURP�ERWK�OHJDO�
DQG�FULPLQRORJLFDO�SHUVSHFWLYHV���See�-867,&(�2876285&('��7+(�7+(5$3(87,&�-85,6358'(1&(�
,03/,&$7,216�2)�-8',&,$/�'(&,6,21�0$.,1*�%<�121�-8',&,$/�2)),&(56��0LFKDHO�/��3HUOLQ�
	�.HOO\�)UDLOLQJ��HGV����IRUWKFRPLQJ��������RQ�ILOH�ZLWK�DXWKRUV���
���See, e.g.��0LFKDHO�/��3HUOLQ��7DOLD�5RLWEHUJ�+DUPRQ�	�6DUDK�&KDWW��“A World of Steel-Eyed 
Death”: An Empirical Evaluation of the Failure of the Strickland Standard to Ensure Adequate 
Counsel to Defendants with Mental Disabilities Facing the Death Penalty�����81,9��0,&+��-�/��
5()250� ����� ���� ������� >KHUHLQDIWHU� Steel-Eyed Death@�� 0LFKDHO� /�� 3HUOLQ�� 7DOLD� 5RLWEHUJ�
+DUPRQ�	�6DUDK�:HW]HO��“Man Is Opposed to Fair Play”: An Empirical Analysis of How the 
Fifth Circuit Has Failed to Take Seriously Atkins v. Virginia�����:$.(�)25(67�-�/��	�32/¶<�����
�������>KHUHLQDIWHU�Opposed to Fair Play@��6WHSKHQ�%��%ULJKW��Counsel for the Poor: The Death 
Sentence Not for the Worst Crime but for the Worst Lawyer������<$/(�/�-���������������������
$P��%DU�$VV¶Q��Guidelines for the Appointment and Performance of Defense Counsel in Death 
Penalty Cases,� ��� +2)675$� /�� 5(9�� ���� �������� � 6DGO\�� WKH� LQWURGXFWLRQ� RI� VXFK�PLWLJDWLQJ�
HYLGHQFH�RIWHQ�OHDGV�WR�LPSRVLWLRQ�RI�WKH�GHDWK�SHQDOW\���See�/DXUHQ�1��0LOH\��(OOLH�+HLVV�0RVHV��
-RKQ�.��&RFKUDQ��.DWKOHHQ�0��+HLGH��6RQGUD�-��)RJHO��0��'ZD\QH�6PLWK�	�%HWK�-��%HMHUUHJDDUG��
An Examination of the Effects of Mental Disorders as Mitigating Factors on Capital Sentencing 
Outcomes� �� %(+$9��6&,��	�/��������������������
��� See, e.g.�� +80$1�5,*+76�),567�� KWWSV���ZZZ�KXPDQULJKWVILUVW�RUJ�� >KWWSV���SHUPD�FF�-1���
8+�5@��International Human Rights Committee��1�<�&��%$5��KWWSV���ZZZ�Q\FEDU�RUJ�PHPEHU�
DQG�FDUHHU�VHUYLFHV�FRPPLWWHHV�LQWHUQDWLRQDO�KXPDQ�ULJKWV�FRPPLWWHH� >KWWSV���SHUPD�FF��5/4�
%/00@��6DEDWHOOR��supra�QRWH����0LFKDHO�/��3HUOLQ��International Human Rights and Institutional 
Forensic Psychiatry: The Core Issues�� in� 7+(� 86(� 2)� &2(5&,9(� 0($685(6� ,1� )25(16,&�
36<&+,$75,&�&$5(��/(*$/��(7+,&$/�$1'�35$&7,&$/�&+$//(1*(6����%LUJLW�9|OOP�	�1RUEHUW�
1HGRSLO��HGV����������
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LQIRUPHG�E\�WKH�LQWHUQDWLRQDO�KXPDQ�ULJKWV�PRYHPHQW����HVSHFLDOO\�LQ�WKH�
FDVHV�RI�LQGLYLGXDOV�ZKR�DUH�DOUHDG\�DW�D�GLVDGYDQWDJH�LQ�WKH�OHJDO�V\VWHP�
GXH�WR�ELDV�DJDLQVW�PHQWDO� LOOQHVV���� �2QH�RI� WKH�FR�DXWKRUV²LQ�DQ�DUWLFOH�
ZLWK� D� GLIIHUHQW� DXWKRU²KDV� FRQFOXGHG� WKDW� WKH� &53'� FDQ� VHUYH� DV� D�
³YHKLFOH� WKDW� ZLOO� ILQDOO\� H[WLQJXLVK� WKH� WR[LF� VWHQFK� RI� VDQLVP� WKDW�
SHUPHDWHV� DOO� OHYHOV� RI� VRFLHW\�´��� � 7KH� KXPDQ� ULJKWV� LPSOLFDWLRQV� RI�
LQGLYLGXDOV� FRQILQHG� LQ� D� IRUHQVLF� XQLW� FDQ� EH� XVHG� E\� FULPLQRORJ\�
UHVHDUFKHUV� WR� H[DPLQH� WKH� P\ULDG� FRQVHTXHQFHV� WKDW� DFFRPSDQ\� VXFK�
FRQGLWLRQV�� �:H�EHOLHYH�WKDW�UHVHDUFK�OLNH�WKLV�ZRXOG�VWUHQJWKHQ�WKH�ILHOG�
DQG� KHOS� WR� H[SDQG� LW� LQWR� JUHDWHU� RSSRUWXQLWLHV� IRU� FURVV�GLVFLSOLQDU\�
FROODERUDWLRQ²VRPHWKLQJ�ZH�WKLQN�LV�FULWLFDO�EHWZHHQ�WKH�WZR�GLVFLSOLQHV��

$GGLWLRQDOO\�� OHJDO� VFKRODUV� DUH� ZRUNLQJ� RQ� LGHDV� DQG� WKHRULHV� WKDW�
FRXOG�EH�LQWHJUDWHG�LQWR�FXUUHQW�FULPLQRORJLFDO�UHVHDUFK��WR�VWUHQJWKHQ�WKH�
VFKRODUVKLS�LQ�ERWK�GLVFLSOLQHV�����:H�EHOLHYH�WKDW�7-�LV�D�SHUIHFW�H[DPSOH�

�
���7KHUH�KDV�EHHQ�VRPH�LQWHUHVW� LQ�WKLV�UHODWLRQVKLS�LQ�WKH�FRQWH[W�RI� WKH�GHWHQWLRQ�RI�VXVSHFWHG�
WHUURULVWV�� � See 'RXJODVV� &DVVHO�� Pretrial and Preventive Detention of Suspected Terrorists: 
Options and Constraints Under International Law�����-��&5,0��/��	�&5,0,12/2*<���������±���
��������DUJXLQJ�WKDW�LQWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ�DQG�LQWHUQDWLRQDO�KXPDQLWDULDQ�ODZ�SURKLELW�
³incommunicado´�GHWHQWLRQ�IRU�SHULRGV�ODVWLQJ�³PRUH�WKDQ�D�IHZ�GD\V´���
���)RU�PRUH�GLVFXVVLRQ�RQ�WKLV�ELDV��WR�ZKLFK�VFKRODUV�UHIHU�WR�DV�³VDQLVP�´�see�0LFKDHO�/��3HUOLQ�
	� $OLVRQ� -�� /\QFK� “Mr. Bad Example”: Why Lawyers Need to Embrace Therapeutic 
Jurisprudence to Root out Sanism in the Representation of Persons with Mental Disabilities�����
:<2��/��5(9������������������>KHUHLQDIWHU�Mr. Bad Example@��

6DQLVP�LV�DQ�³LUUDWLRQDO�SUHMXGLFH�RI�WKH�VDPH�TXDOLW\�DQG�FKDUDFWHU�DV�RWKHU�
LUUDWLRQDO� SUHMXGLFHV� WKDW� FDXVH�� DQG� DUH� UHIOHFWHG� LQ�� SUHYDLOLQJ� VRFLDO�
DWWLWXGHV� VXFK� DV� UDFLVP�� VH[LVP�� KRPRSKRELD�� DQG� HWKQLF� ELJRWU\��������´�
6DQLVP�UHIOHFWV�GLVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�RQH
V�PHQWDO�VWDWH�RU�FRQGLWLRQ���
6DQLVP²³WKH� SHUYDVLYH� VWLJPD� WKDW� EHIDOOV� SHUVRQV� ZLWK� PHQWDO�
GLVDELOLWLHV´²SHUPHDWHV� WKH� OHJDO� SURFHVV� ERWK� LQ� FDVHV� LQ� ZKLFK� PHQWDO�
FDSDFLW\� LV�D�FHQWUDO� LVVXH��DQG�WKRVH� LQ�ZKLFK�VXFK�FDSDFLW\�LV�D�FROODWHUDO�
TXHVWLRQ�� � ,W� DIIHFWV� DOO� SDUWLFLSDQWV� LQ� WKH� PHQWDO� GLVDELOLW\� ODZ� V\VWHP��
LQFOXGLQJ� OLWLJDQWV��IDFW�ILQGHUV��FRXQVHO��DQG�H[SHUW�DQG�OD\�ZLWQHVVHV��DQG�
LWV� FRUURVLYH� HIIHFWV� KDYH� ZDUSHG� DOO� DVSHFWV� RI� PHQWDO� GLVDELOLW\� ODZ��
LQYROXQWDU\�FLYLO�FRPPLWPHQW�ODZ��DQWL�GLVFULPLQDWLRQ�ODZ�LQVWLWXWLRQDO�ODZ��
WRUW�ODZ��DQG�DOO�DVSHFWV�RI�WKH�FULPLQDO�SURFHVV���6DQLVP�DOVR�UHIOHFWV�ZKDW�
FLYLO�ULJKWV�ODZ\HU�)ORU\QFH�.HQQHG\�KDV�FKDUDFWHUL]HG�DV�WKH�³SDWKRORJ\�RI�
RSSUHVVLRQ�´�

See, e.g.��0LFKDHO�/��3HUOLQ��On “Sanism”� ���608�/��5(9��������������0LFKDHO�/��3HUOLQ��“Half-
Wracked Prejudice Leaped Forth”: Sanism, Pretextuality, and Why and How Mental Disability 
Law Developed as It Did�����-��&217(03��/(*$/�,668(6�����������
���Voices in the Night� supra QRWH���,�DW������
���See, e.g.��'DYLG�%��:H[OHU��Getting and Giving: What Therapeutic Jurisprudence Can Get from 
and Give to Positive Criminology�� �� 3+2(1,;� /�� 5(9�� ���� ������� >KHUHLQDIWHU� Getting and 
Giving@��'DYLG�%��:H[OHU��Therapeutic Jurisprudence and Its Application to Criminal Justice 
Research and Development� ��,5,6+�352%��-�������������7DOL�*DO�	�+DGDU�'DQFLJ�5RVHQEHUJ��“I 
Am Starting to Believe in the Word ‘Justice’”: Lessons from an Ethnographic Study on 
Community Courts� ���$0��-��&203$5��/������������
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RI�D�ZD\�LQ�ZKLFK�D�OHJDO�FRQFHSW�GHDOLQJ�ZLWK�WKH�LQGLYLGXDO�SHUVRQ��WKH�
FOLHQW��FDQ�EH�XVHG�WR�VWUHQJWKHQ�FULPLQRORJLFDO�UHVHDUFK���7-�KDV�WKH�EHQHILW�
RI�ORRNLQJ�DW�ODUJHU�JURXSV�DQG�FRPLQJ�WR�PRUH�GDWD�EDVHG�FRQFOXVLRQV���7-�
ZLOO� DOVR� DOORZ� FULPLQRORJLVWV� WR� XQGHUVWDQG� ZK\� WKHVH� LVVXHV� PXVW� EH�
WDFNOHG�DQG�ZK\�WKH\�FDQ�EH�PDGH�HYHQ�VWURQJHU�ZLWK�DQ�LQWHJUDWLRQ�RI�RXU�
GLVFLSOLQHV����

&RQVLGHU� RQH� H[DPSOH�� ZKHUH� REVHUYDWLRQV� WKDW� KDYH� EHHQ� PDGH�
LQYROYLQJ�SRVW�FRQYLFWLRQ�VWDWXV�KHDULQJV�LQ�ZKLFK�SURJUDP�SDUWLFLSDQWV�DQG�
WKH�MXGJH�LQWHUDFW���3DUWLFXODUO\�LQ�SUREOHP�VROYLQJ�FRXUWV����VXFK�DV�GUXJ�RU�
PHQWDO� KHDOWK� FRXUWV�� DQG� LQ� VRPH� VSHFLDOL]HG� SUREDWLRQ� SURJUDPV�� WKHVH�
LQWHUDFWLRQV� DUH� D� NH\� RSSRUWXQLW\� IRU� 7-� WR�PDQLIHVW� LWVHOI���� � ,W� FDQ� EH�
FOHDUO\�REVHUYHG��IRU�H[DPSOH��LQ�WKH�RSSRUWXQLW\�SDUWLFLSDQWV�KDYH�WR�PDNH�
WKHLU�YRLFHV�KHDUG�LQ�WKH�SURFHHGLQJV�DQG�LQ�WKH�SUDLVH�WKH�MXGJH�RIIHUV�IRU�
DFXWH�DFKLHYHPHQWV��IRU�H[DPSOH��VHFXULQJ�D�QHZ�MRE��DV�ZHOO�DV�IRU�SDWWHUQV�
RI�VXFFHVV��IRU�H[DPSOH��D�SURORQJHG�SHULRG�RI�VREULHW\������
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�
���See�infra�3DUW�9��
���See, e.g.� 0LFKDHO�/��3HUOLQ��“John Brown Went Off to War”: Considering Veterans Courts as 
Problem-Solving Courts� ���129$�/��5(9��������������*DOODJKHU�	�3HUOLQ��supra QRWH�����
���See�0LFKDHO�/��3HUOLQ��“Who Will Judge the Many When the Game is Through?”: Considering 
the Profound Differences Between Mental Health Courts and “Traditional” Involuntary Civil 
Commitment Courts� ���6($77/(�81,9��/��5(9����������±������������
���See, e.g���.HOO\�)UDLOLQJ��How Mental Health Courts Function: Outcomes and Observations� ���
,17¶/�-�/��	�36<&+,$75<������ ���±��� ��������.HOO\�)UDLOLQJ��%UDQGL�$OIRQVR�	�5DH�7D\ORU��
Therapeutic Jurisprudence in Swift and Certain Probation�����$0��%(+$9��6&,(17,67������������
�������>KHUHLQDIWHU�Swift and Certain Probation@��.HOO\�)UDLOLQJ�	�'LDQD�&DUUHRQ��Quiero Hablar 
con Usted en Espanol, Juez: The Importance of Spanish at a Majority Hispanic Drug Court�����
&5,0��-867��32/¶<�5(9���������������
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9��7+(�6,*1,),&$1&(�2)�7+(5$3(87,&�-85,6358'(1&(���
�

� 7-�³DVNV�XV�WR�ORRN�DW�ODZ�DV�LW�DFWXDOO\�LPSDFWV�SHRSOH¶V�OLYHV�´����,W�
IRFXVHV� RQ� WKH� ODZ¶V� LQIOXHQFH� RQ� HPRWLRQDO� DQG� SV\FKRORJLFDO� ZHOO�
EHLQJ�����IRUFLQJ�XV�WR�ORRN�DW�WKH�³UHDO�ZRUOG´�LPSOLFDWLRQV�RI�WKH�IDLOXUH�RI�
FULPLQRORJ\�WR�FRQIURQW�LQWHUQDWLRQDO�KXPDQ�ULJKWV�DV�LW�DSSOLHV�WR�SHUVRQV�
LQVWLWXWLRQDOL]HG�EHFDXVH�RI�PHQWDO�GLVDELOLW\��

� ,PSRUWDQWO\�� WKH� XOWLPDWH� DLP�RI� 7-� LV� WR� GHWHUPLQH�ZKHWKHU� OHJDO�
UXOHV��SURFHGXUHV��DQG�ODZ\HU�UROHV�FDQ�RU�VKRXOG�EH�UHVKDSHG�WR�³HQKDQFH�
WKHLU� WKHUDSHXWLF� SRWHQWLDO�� ZKLOH� QRW� VXERUGLQDWLQJ� GXH� SURFHVV�
SULQFLSOHV�´�����7KHUH�LV�DQ�LQKHUHQW�WHQVLRQ�LQ�WKLV�LQTXLU\��EXW�'DYLG�:H[OHU�
FOHDUO\�LGHQWLILHV�KRZ�LW�PXVW�EH�UHVROYHG��WKH�ODZ¶V�XVH�RI�³PHQWDO�KHDOWK�
LQIRUPDWLRQ� WR� LPSURYH� WKHUDSHXWLF� IXQFWLRQLQJ� >FDQQRW@� LPSLQJ>H@� XSRQ�
MXVWLFH�FRQFHUQV�´�����$JDLQ��LW�LV�YLWDO�WR�NHHS�LQ�PLQG�WKDW�³DQ�LQTXLU\�LQWR�
WKHUDSHXWLF�RXWFRPHV�GRHV�not�PHDQ�WKDW�WKHUDSHXWLF�FRQFHUQV�µWUXPS¶�FLYLO�
ULJKWV� DQG� FLYLO� OLEHUWLHV�´���� � ,Q� LWV� DLP� WR� XVH� WKH� ODZ� WR� HPSRZHU�

�
���7KLV�VHFWLRQ�LV�JHQHUDOO\�DGDSWHG�IURP�Sexless Patients��supra�QRWH����DW����±����0LFKDHO�/��
3HUOLQ�	�1DRPL�0��:HLQVWHLQ��³Friend to the Martyr, a Friend to the Woman of Shame”: Thinking 
About the Law, Shame and Humiliation�����6��&$/��5(9��/��	�62&��-867������±�����������0LFKDHO�
/��3HUOLQ�	�$OLVRQ�-��/\QFK��“Had to be Held Down by Big Police”: A Therapeutic Jurisprudence 
Perspective on Interactions Between Police and Persons with Mental Disabilities�����)25'+$0�
85%��/�-����������±�����������0LFKDHO�/��3HUOLQ�	�+HDWKHU�(OOLV�&XFROR��“See this Empty Cage 
Now Corrode”: The International Human Rights and Comparative Law Implications of Sexually 
Violent Predator Laws� ���1(:�&5,0��/��5(9����������±����������>KHUHLQDIWHU�See this Empty 
Cage@��0LFKDHO� /�� 3HUOLQ�� ³I’ve Got My Mind Made Up”: How Judicial Teleology in Cases 
Involving Biologically Based Evidence Violates Therapeutic Jurisprudence�����-��(48$/�576��	�
62&�� -867�� ��� �������� � ,W� DOVR� GLVWLOOV� WKH� ZRUN� RI� DXWKRUV� RYHU� WKH� SDVW� WZHQW\�HLJKW� \HDUV��
EHJLQQLQJ�ZLWK�0LFKDHO�/��3HUOLQ��What Is Therapeutic Jurisprudence?�����1�<��/��6&+��-��+80��
576��������������
����%UXFH�-��:LQLFN��Foreword: Therapeutic Jurisprudence Perspectives on Dealing with Victims 
of Crime�����129$�/��5(9��������������������
���� See� 'DYLG� %��:H[OHU��Practicing Therapeutic Jurisprudence: Psycholegal Soft Spots and 
Strategies� in�35$&7,&,1*�7+(5$3(87,&�-85,6358'(1&(��/$:�$6�$�+(/3,1*�352)(66,21����
�'HQQLV�3��6WROOH�HW�DO��HGV����������
����0LFKDHO�/��3HUOLQ��“And My Best Friend, My Doctor/Won’t Even Say What It Is I’ve Got”: 
The Role and Significance of Counsel in Right to Refuse Treatment Cases�����6$1�',(*2 /��5(9��
�����������������+HDWKHU�(OOLV�&XFROR�	�0LFKDHO�/��3HUOLQ�� ‘‘Far from the Turbulent Space”: 
Considering the Adequacy of Counsel in the Representation of Individuals Accused of Being 
Sexually Violent Predators�� ��� 81,9�� 3$�� -�/��	� 62&��&+$1*(� ����� ���� ������� >KHUHLQDIWHU�
Turbulent Space@��
���� See� 'DYLG� %�� :H[OHU�� Therapeutic Jurisprudence and Changing Conceptions of Legal 
Scholarship�����%(+$9��6&,��	�/�����������������see also�'DYLG�%��:H[OHU��Applying the Law 
Therapeutically����$33/,('�	�35(9(17,9(�36<&+�������������������
����0LFKDHO�/��3HUOLQ��A Law of Healing�����81,9��&,1��/��5(9�������������������HPSKDVLV�DGGHG���
0LFKDHO� /�� 3HUOLQ�� “Where the Winds Hit Heavy on the Borderline”: Mental Disability Law, 
Theory and Practice, “Us” and “Them”�����/2<��/�$��/��5(9�������������������
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LQGLYLGXDOV��HQKDQFH�ULJKWV��DQG�SURPRWH�ZHOO�EHLQJ��7-�KDV�EHHQ�GHVFULEHG�
DV�³D�VHD�FKDQJH�LQ�HWKLFDO�WKLQNLQJ�DERXW�WKH�UROH�RI�ODZ�������D�PRYHPHQW�
WRZDUGV� D� PRUH� GLVWLQFWO\� UHODWLRQDO� DSSURDFK� WR� WKH� SUDFWLFH� RI�
ODZ�������ZKLFK� HPSKDVLVH>V@� SV\FKRORJLFDO� ZHOOQHVV� RYHU� DGYHUVDULDO�
WULXPSKDOLVP�´�����7KDW�LV��7-�VXSSRUWV�DQ�HWKLF�RI�FDUH�����

� 2QH�RI� WKH�FHQWUDO�SULQFLSOHV�RI�7-� LV�D�FRPPLWPHQW� WR�GLJQLW\������
3URIHVVRU�$P\�5RQQHU�GHVFULEHV�WKH�³WKUHH�9V´�DV�³YRLFH��YDOLGDWLRQ��DQG�
YROXQWDU\�SDUWLFLSDWLRQ�´����DUJXLQJ��

:KDW� ³WKH� WKUHH� 9V´� FRPPHQG� LV� SUHWW\� EDVLF�� OLWLJDQWV�
PXVW�KDYH�D�VHQVH�RI�YRLFH�RU�D�FKDQFH�WR�WHOO�WKHLU�VWRU\�WR�
D�GHFLVLRQ�PDNHU���,I�WKDW�OLWLJDQW�IHHOV�WKDW�WKH�WULEXQDO�KDV�
JHQXLQHO\� OLVWHQHG� WR�� KHDUG�� DQG� WDNHQ� VHULRXVO\� WKH�
OLWLJDQWV�>VLF@�VWRU\��WKH�OLWLJDQW�IHHOV�D�VHQVH�RI�YDOLGDWLRQ���
:KHQ�OLWLJDQWV�HPHUJH�IURP�D�OHJDO�SURFHHGLQJ�ZLWK�D�VHQVH�
RI� YRLFH� DQG� YDOLGDWLRQ�� WKH\� DUH�PRUH� DW� SHDFH�ZLWK� WKH�
RXWFRPH���9RLFH�DQG�YDOLGDWLRQ�FUHDWH�D�VHQVH�RI�YROXQWDU\�
SDUWLFLSDWLRQ�� RQH� LQ� ZKLFK� WKH� OLWLJDQW� H[SHULHQFHV� WKH�
SURFHHGLQJ�DV�OHVV�FRHUFLYH���6SHFLILFDOO\��WKH�IHHOLQJ�RQ�WKH�
SDUW� RI� OLWLJDQWV� WKDW� WKH\� YROXQWDULO\� SDUWRRN� LQ� WKH� YHU\�
SURFHVV�WKDW�HQJHQGHUHG�WKH�HQG�UHVXOW�RU�WKH�YHU\�MXGLFLDO�
SURQXQFLDWLRQ� WKDW� DIIHFWV� WKHLU� RZQ� OLYHV� FDQ� LQLWLDWH�
KHDOLQJ�DQG�EULQJ�DERXW� LPSURYHG�EHKDYLRU� LQ�WKH�IXWXUH���
,Q�JHQHUDO��KXPDQ�EHLQJV�SURVSHU�ZKHQ�WKH\�IHHO�WKDW�WKH\�
DUH� PDNLQJ�� RU� DW� OHDVW� SDUWLFLSDWLQJ� LQ�� WKHLU� RZQ�

�
����:DUUHQ�%URRNEDQNV��Therapeutic Jurisprudence: Conceiving an Ethical Framework����-�/��	�
0('�� ����� ���±��� �������� see also� %UXFH� -�� :LQLFN��Overcoming Psychological Barriers to 
Settlement: Challenges for the TJ Lawyer� in� 7+(� $))(&7,9(� $66,67$1&(� 2)� &2816(/��
35$&7,&,1*�/$:�$6�$�+($/,1*�352)(66,21������0DUMRULH�$��6LOYHU�HG����������%UXFH�-��:LQLFN�
	�'DYLG�%��:H[OHU��The Use of Therapeutic Jurisprudence in Law School Clinical Education: 
Transforming the Criminal Law Clinic�����&/,1,&$/�/��5(9����������±������������7KH�XVH�RI�WKH�
SKUDVH� GDWHV� IURP�&$52/�*,//,*$1�� ,1�$�',))(5(17�92,&(��36<&+2/2*,&$/�7+(25<�$1'�
:20(1¶6�'(9(/230(17���������
����See, e.g���:LQLFN�	�:H[OHU��supra�QRWH������DW����±����'DYLG�%��:H[OHU��Not Such a Party 
Pooper: An Attempt to Accommodate (Many of) Professor Quinn’s Concerns About Therapeutic 
Jurisprudence Criminal Defense Lawyering�����%�&��/��5(9�������������������*UHJRU\�%DNHU��Do 
You Hear the Knocking at the Door? A “Therapeutic” Approach to Enriching Clinical Legal 
Education Comes Calling�����:+,77,(5�/��5(9�������������������
����See %58&(�-��:,1,&.��&,9,/�&200,70(17��$�7+(5$3(87,&�-85,6358'(1&(�02'(/�����
���������
����$P\�'��5RQQHU��The Learned-Helpless Lawyer: Clinical Legal Education and Therapeutic 
Jurisprudence as Antidotes to Bartleby Syndrome�� ���72852�/��5(9�� ����� ���� �������� � )RU� D�
GLVFXVVLRQ� RQ� WKH� LPSRUWDQFH� RI� ³YRLFH�´� see� ,DQ� )UHFNHOWRQ�� Therapeutic Jurisprudence 
Misunderstood and Misrepresented: The Price and Risks of Influence�����7��-())(5621�/��5(9��
�����������������
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GHFLVLRQV�����
7-� SULQFLSOHV� IUHTXHQWO\� FRQYHUJH� ZLWK� PDQ\� RI� WKH� SULQFLSOHV�

XQGHUO\LQJ� LQWHUQDWLRQDO� KXPDQ� ULJKWV� SURWHFWLRQV� IRU� WKRVH� ZLWK� PHQWDO�
GLVDELOLWLHV��VXFK�DV�³WKH�SURWHFWLRQ�RI�OLEHUW\�DJDLQVW�DUELWUDU\�GHSULYDWLRQ�
DQG�D�FRPPLWPHQW�WR�SURFHGXUDO�IDLUQHVV��DQG�D�QHHG�IRU�UREXVW�FRXQVHO�´�����
$V� SUHYLRXVO\� QRWHG�� WKH� &53'� GHFODUHV� D� ULJKW� WR� ³>I@UHHGRP�
IURP�������GHJUDGLQJ� WUHDWPHQW� RU� SXQLVKPHQW´���� DQG� D� ³>U@HVSHFW� IRU�
LQKHUHQW�GLJQLW\�´�����,W�SURPRWHV�³DZDUHQHVV�WKURXJKRXW�VRFLHW\��LQFOXGLQJ�
DW�WKH�IDPLO\�OHYHO��UHJDUGLQJ�SHUVRQV�ZLWK�GLVDELOLWLHV��DQG�WR�IRVWHU�UHVSHFW�
IRU�WKH�ULJKWV�DQG�GLJQLW\�RI�SHUVRQV�ZLWK�GLVDELOLWLHV�´�����$Q�XQGHUVWDQGLQJ�
RI� GLJQLW\� LV� FHQWUDO� WR� DQ� XQGHUVWDQGLQJ� RI� WKH� LQWHUVHFWLRQ� EHWZHHQ�
LQWHUQDWLRQDO� KXPDQ� ULJKWV� DQG�PHQWDO� GLVDELOLW\� ODZ����� � 7-� FDQ� SURYLGH�
LQVLJKWV�RQ�KRZ�LQWHUQDWLRQDO�KXPDQ�ULJKWV�SULQFLSOHV�VKRXOG�EH�DSSOLHG�³WR�
DFKLHYH� WKHUDSHXWLF� DLPV� DQG� DYRLG� DQWLWKHUDSHXWLF� HIIHFWV�´���� � ,Q� WKH�
VXEVHTXHQW�VHFWLRQ��ZH�GLVFXVV�KRZ�WKLV�FDQ�EHVW�EH�GRQH�LQ�WKLV�FRQWH[W��

�
9,��&21&/86,21�

�
,Q�DQ�HDUOLHU�DUWLFOH��RQH�RI�WKH�FR�DXWKRUV�SRVHG�WKLV�TXHVWLRQ���³WR�ZKDW�

H[WHQW� FDQ� LQWHUQDWLRQDO� KXPDQ� ULJKWV� ODZ� UHDFK� RXW� WR� WKHUDSHXWLF�
MXULVSUXGHQFH�WR�EHVW�LQVXUH�WKDW�WKHVH�SULQFLSOHV�ZULWWHQ�DERXW�E\�3URIHVVRU�
5RQQHU²WKH�SULQFLSOHV�RI�YROXQWDULQHVV��YRLFH�DQG�YDOLGDWLRQ²EH�IXOILOOHG�
LQ�PDWWHUV�LQYROYLQJ�UHVLGHQWV�RI�IRUHQVLF�LQVWLWXWLRQV"´�����7KHUH��KH�QRWHG�
WKDW�WKHUH�has been�VRPH�LPSRUWDQW�ZRUN�GRQH�RQ�WKH�UHODWLRQVKLS�RI�7-�WR�
WKH� DSSOLFDWLRQ� RI� LQWHUQDWLRQDO� KXPDQ� ULJKWV� SULQFLSOHV� WR� prisoners� DQG�
detainees�ZLWK�D�PHQWDO�LOOQHVV���0XFK�RI�WKH�ZRUN�ZDV�D�UHVSRQVH�WR�WKH�
UHDOLW\�WKDW�WKH�FRQGLWLRQV�RI�SULVRQ�IDFLOLWLHV�DQG�IRUHQVLF�IDFLOLWLHV�DURXQG�

�
���� $P\� '�� 5RQQHU�� Songs of Validation, Voice, and Voluntary Participation: Therapeutic 
Jurisprudence, Miranda and Juveniles�����81,9��&,1��/��5(9��������±�����������
����Voices in the Night��supra�QRWH�����DW������
����&53'��supra�QRWH����DUW������
����Id. DUW��������
����Id. DUW�������D����
����&KDUOHV�5��%HLW]��Human Dignity in the Theory of Human Rights: Nothing but a Phrase?�����
3+,/��	�38%��$))6�������������������
����%UXFH�-��:LQLFN��Therapeutic Jurisprudence and the Treatment of People with Mental Illness 
in Eastern Europe: Construing International Human Rights Law�� ��� 1�<�/��6&+�� -�� ,17¶/�	�
&203$5��/��������������������
����You That Hide Behind Walls��supra�QRWH����DW������
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WKH� ZRUOG� DUH� WH[WERRN� H[DPSOHV� RI� DQWL�WKHUDSHXWLF� FRQGLWLRQV����� � )RU�
H[DPSOH�� $VWULG� %LUJGHQ� DUJXHV� IRUFHIXOO\� WKDW� ³>D@SSO\LQJ� WKHUDSHXWLF�
MXULVSUXGHQFH� FDQ� DVVLVW� IRUHQVLF� SV\FKRORJLVWV� LQ� DFWLYHO\� DGGUHVVLQJ�
KXPDQ� ULJKWV� LQ� JHQHUDO�� DV�ZHOO� DV� SULVRQHUV� DQG� GHWDLQHHV�ZLWK�PHQWDO�
GLVDELOLWLHV� LQ� SDUWLFXODU�´���� � %XW� WKLV� OLWHUDWXUH� DSSOLHV� WR� FRUUHFWLRQDO�
IDFLOLWLHV�� QRW� IRUHQVLF� IDFLOLWLHV�� DQG� LW� ZDV� DOO� ZULWWHQ� E\� IRUHQVLF�
SV\FKRORJLVWV�DQG�ODZ\HUV��
� &RQVLVWHQW�ZLWK�D�7-�RULHQWDWLRQ��VRPH�FULPLQRORJLVWV�DQG�VRPH�OHJDO�
VFKRODUV�KDYH�UHFRJQL]HG�WKH�YDOXH�RI�H[DPLQLQJ�SDUWLFLSDQW�SHUVSHFWLYHV�LQ�
VSHFLDOW\� FRXUWV� VXFK� DV� GUXJ�� PHQWDO� KHDOWK�� DQG� UHHQWU\� FRXUWV�� � 6XFK�
LQIRUPDWLRQ� LV� YDOXDEOH� EHFDXVH� LW� KHOSV� WR� FRQWH[WXDOL]H� ZKHWKHU� WKHVH�
FRXUWV�DQG�SURJUDPV�ZRUN��DQG�LI�VR��IRU�ZKRP�DQG�ZK\������2WKHUV�KDYH�
IRFXVHG� RQ� KRZ� 7-� FDQ� PDQLIHVW� LQ� SUREDWLRQ����� � %XW� YHU\� IHZ�
FULPLQRORJLVWV� KDYH� IRFXVHG� RQ� WKH� WKHRUHWLFDO� LPSRUWDQFH� RU� SRWHQWLDO�
PDQLIHVWDWLRQV� RI� 7-� LQ� LQVWLWXWLRQDO� FRUUHFWLRQV�� DOWKRXJK� VRPH� OHJDO�
VFKRODUV����DQG�VRPH�FULPLQRORJLVWV����KDYH�UHFRJQL]HG�LWV�DEVHQFH�LQ�WKDW�
FRQWH[W��

&RQGLWLRQV� LQ� IRUHQVLF� IDFLOLWLHV� DFURVV� WKH� ZRUOG� ³VKRFN� WKH�
FRQVFLHQFH�´� DQG�� LQ� VRPH� LQVWDQFHV�� DUH� VR� EHUHIW� RI� KXPDQLW\� WKDW� WKH\�

�
����See generally�'LUN�YDQ�=\O�6PLW��Regulation of Prison Conditions�����&5,0(�	�-867������
��������DUJXLQJ�WKDW�WKH�HIILFDF\�RI�ORFDO�PRQLWRULQJ�FRPPLWWHHV�IRU�LQGLYLGXDO�SULVRQV��FRPSODLQWV�
SURFHGXUHV�� DQG� FRXUW� DFWLRQV� PD\� EH� LQFUHDVHG� E\� LQWHUQDWLRQDO� VXSSRUW� DQG� WKH� QDWLRQDO�
DFFHSWDQFH�RI�WKH�VDOLHQFH�RI�KXPDQ�ULJKWV�VWDQGDUGV�IRU�SULVRQV���)UHG�&RKHQ�	�-RHO�$��'YRVNLQ��
Therapeutic Jurisprudence and Corrections: A Glimpse�����1�<�/��6&+��-��+80��576��������������
���� $VWULG� %LUJGHQ�� Therapeutic Jurisprudence and Offender Rights: A Normative Stance Is 
Required�����5(9,67$�-85Ë',&$�8�3�5�����������������see also�Home in the Valley� supra�QRWH����
DW������Tolling for the Luckless� supra�QRWH����
�����See, e.g.� -DPH\�+XHVWRQ�	�0LULDP�+XWFKLQV��The Power of Compassion in the Court: Healing 
on Both Sides of the Bench�� ���&7��5(9�� ��� �������� 6KDQQRQ�3RUWLOOR��'DQLHOOH�6��5XGHV�� -LOO�
9LJOLRQH�	�0DWWKHZ�1HOVRQ��Front-Stage Stars and Backstage Producers: The Role of Judges in 
Problem-Solving Courts����9,&7,06�	�2))(1'(56�����������.$5(1�$��61('.(5��7+(5$3(87,&�
-867,&(��&5,0(��75($70(17�&28576�$1'�0(17$/�,//1(66���������5LFKDUG�/��:LHQHU��%UXFH�
-��:LQLFN��/HDK�6NRYUDP�*HRUJHV�	�$QWKRQ\�&DVWUR� A Testable Theory of Problem Solving 
Courts: Avoiding Past Empirical and Legal Failures�����,17¶/�-�/��	�36<&+,$75<�������������
����See, e.g.� /RUDQD�%DUWHOV��HOPE-ful Bottles:�Examining the Potential for Hawaii’s Opportunity 
Probation with Enforcement (HOPE) to Help Mainstream Therapeutic Jurisprudence�����,17¶/�
-�/��	�36<&+,$75<������������0D[�+HQVKDZ��/RUDQD�%DUWHOV�	�$QWKRQ\�+RSNLQV��Set Up to 
Fail? Examining Australian Parole Compliance Laws Through a Therapeutic Jurisprudence 
Lens�����81,9��:��$867/��/��5(9��������������Swift and Certain Probation��supra�QRWH�����-�&��
2OHVRQ��HOPE Springs Eternal�����&5,0,12/2*<�	�38%��32/¶<��������������
���� See 'HERUDK� $�� 'RUIPDQ��Doing Time in “The Devil’s Chair:” Evaluating Nonjudicial 
Administrative Decisions to Isolate and Restrain Prisoners and Detainees with Mental Health 
Disabilities in Jails and Prisons� ���$0��%(+$9��6&,(17,67��������������������
����7DOLD�5RLWEHUJ�+DUPRQ��0LFKDHO�&DVVLG\�	�5LFKHOOH�.ORFK��Examination of Decision-Making 
and Botched Lethal Injection Executions in Texas�����$0��%(+$9��6&,(17,67 �������������
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FKDOOHQJH�WKH�QRWLRQ�WKDW�ZH�DUH�D�FLYLOL]HG�VRFLHW\������$V�RQH�RI�WKH�DXWKRUV�
KDV�ZULWWHQ��³WKHVH�FRQVFLHQFH�VKRFNLQJ�FRQGLWLRQV�VFUHDP>@�RXW�IRU�DQ�LQ�
GHSWK�7-�DQDO\VLV�� WR�GHPRQVWUDWH� WKHLU�GHVWUXFWLYHQHVV�DQG�WKHLU�QHJDWLYH�
LPSDFW�RQ�WKH�PHQWDO�KHDOWK�RI�WKRVH�XQOXFN\�HQRXJK�WR�EH�KRXVHG�LQ�VXFK�
IDFLOLWLHV�´�����(OVHZKHUH��RQH�RI�WKH�FR�DXWKRUV�KDV�ZULWWHQ��³7KH�&53'�LV�
D�GRFXPHQW�WKDW�UHVRQDWHV�ZLWK�7-�YDOXHV�´�����$OWKRXJK�WKHUH�KDV�EHHQ�VRPH�
LQWHUHVW� LQ� WKH�RYHUODS�EHWZHHQ�7-�DQG� WKH�&53'����� WKLV� LQWHUHVW�KDV�QRW�
H[WHQGHG�WR�WKH�VSHFLILF�SUREOHPV�UDLVHG�E\�IRUHQVLF�LQVWLWXWLRQV����� �$QG��
VDGO\�� WKHUH� KDV� EHHQ� OLWWOH� GHPRQVWUDWLRQ� RI� LQWHUHVW� E\� FULPLQRORJ\�
VFKRODUV��

,URQLFDOO\��WKH�OLQN�EHWZHHQ�7-�DQG�FULPLQRORJ\�LV��RU�DW�OHDVW��should 
be�FOHDU���$V�RQH�RI�WKH�IRXQGHUV�RI�7-�ZURWH�UHFHQWO\��³7-�VFKRODUVKLS�ORRNV�
WR� WKH� EHKDYLRUDO� VFLHQFHV�� DQG� QRWDEO\� WR� FULPLQRORJ\�� IRU� JXLGDQFH�´�����
%XW�� WR� WKH�EHVW�RI�RXU�NQRZOHGJH��RQO\�D�KDQGIXO�RI�FULPLQRORJLVWV�ZULWH�
UHJXODUO\� DQG� FRQVFLRXVO\� LQ� WKH� YHLQ� RI� 7-�� 7DOL� *DO����� WKH� WHDP� RI�
.LPEHUOH\�.DLVHU�DQG�.ULVW\�+ROWIUHWHU��7DOLD�+DUPRQ��'DYLG�3DWWRQ��DQG�

�
����See, e.g.��Comparative Mental Disability Law��supra�QRWH�����DW�����������0LFKDHO�/��3HUOLQ�
Understanding the Intersection Between International Human Rights and Mental Disability Law: 
The Role of Dignity� in�7+(�5287/('*(�+$1'%22.�2)�,17(51$7,21$/�&5,0(�$1'�-867,&(�
678',(6�������%UXFH�$UULJR�	�+HDWKHU�%HUVRW�HGV����������
����0LFKDHO�/��3HUOLQ��“The Ladder of the Law Has No Top and No Bottom”: How Therapeutic 
Jurisprudence Can Give Life to International Human Rights�����,17¶/�-�/��	�36<&+,$75<������
�����������>KHUHLQDIWHU�The Ladder of the Law@��
����Promoting Social Change in Asia��supra�QRWH�����DW�����
����See, e.g.��Future of Guardianship Law��supra�QRWH�����DW�����±����0LFKDHO�/��3HUOLQ��‘‘Yonder 
Stands Your Orphan With His Gun”: The International Human Rights and Therapeutic 
Jurisprudence Implications of Juvenile Punishment Schemes�����7(;��7(&+�/��5(9�������������
Voices in the Night�� supra� QRWH� ���� $QQD�$UVWHLQ�.HUVODNH�	� -HQQLIHU� %ODFN� Right to Legal 
Capacity in Therapeutic Jurisprudence: Insights from Critical Disability Theory and the 
Convention on the Rights of Persons with Disabilities�����,17¶/�-�/��	�36<&+,$75<�����������
����But see�The Ladder of the Law��supra�QRWH����� DW������FDOOLQJ�IRU��DV�SDUW�RI�D�QHZ�7-�UHVHDUFK�
DJHQGD��WKH�VWXG\�RI�³WKH�7-�LPSOLFDWLRQV�RI�LQVWLWXWLQJ�UHIRUP�RI�IRUHQVLF�IDFLOLWLHV´���
����Getting and Giving��supra�QRWH�����DW������see also�*HRUJLD�=DUD��Therapeutic Jurisprudence 
As an Integrative Approach to Understanding the Socio-Psychological Reality of Young 
Offenders�� ��� 81,9�� &,1�� /�� 5(9�� ����� ���� ������� �³:LWKLQ� D� PXOWLGLVFLSOLQDU\� WKHUDSHXWLF�
MXULVSUXGHQFH��7-��SHUVSHFWLYH��WKH�QHZ�PRGH�RI�FULPLQRORJLFDO�UHVHDUFK�EULQJV�WRJHWKHU�FOLQLFDO��
ELRORJLFDO��PHGLFDO��SV\FKRORJLFDO�DQG�VRFLDO�SHUVSHFWLYHV�´���
����See, e.g.��+DGDU�'DQFLJ�5RVHQEHUJ�	�7DOL�*DO��Restorative Criminal Justice�����&$5'2=2�/��
5(9��������������>KHUHLQDIWHU�Restorative Criminal Justice@���2QH�RI�WKH�FR�DXWKRUV�KDV�QRWHG�WKDW�
DW�D�PDMRU�FULPLQRORJ\�VFKRODUO\�FRQIHUHQFH�LQ�������EHVLGHV�KLP�DQG�D�FR�DXWKRU��3URIHVVRU�*DO�
ZDV�WKH�RQO\�RWKHU�SHUVRQ�WR�GR�D�7-�EDVHG�SUHVHQWDWLRQ���1RWH�WKDW�Turbulent Space��supra�QRWH�
�����ZDV�LQLWLDOO\�SUHVHQWHG�DW�WKDW�FRQIHUHQFH���See also�0LFKDHO�/��3HUOLQ��³There’s A Dyin’ Voice 
Within Me Reaching out Somewhere:” How TJ Can Bring Voice to the Teaching of Mental 
Disability Law and Criminal Law����68))2/.�81,9��/��5(9��21/,1(�������±�����������
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9RXOD�0DULQRV��DORQH�DQG�ZLWK�KHU�FROOHDJXH��/LVD�:KLWWLQJKDP���DQG�.HOO\�
)UDLOLQJ������

�3URIHVVRU�'DYLG�:H[OHU��RQH�RI�WKH�IRXQGHUV�RI�WKH�VFKRRO�RI�7-��KDV�
UHFHQWO\�DUJXHG�WKDW�7-�LV�UHPDUNDEO\��EXW�QRW�DW�DOO�VXUSULVLQJO\��FRQVLVWHQW�
ZLWK� WKH� VFKRRO� RI� ³3RVLWLYH�&ULPLQRORJ\�´�ZKLFK� LV� ³RULHQWHG� WR� KXPDQ�
VWUHQJWKV��UHVLOLHQFH��DQG�SRVLWLYH�HQFRXQWHUV�WKDW�FDQ�DVVLVW�LQGLYLGXDOV�LQ�
DEVWDLQLQJ�IURP�FULPH�DQG�GHYLDQW�EHKDYLRUV�´�����$V�:H[OHU�DQG�7DOL�*DO��
DQ� ,VUDHOL� FULPLQRORJLVW� DQG� ODZ\HU�� H[SODLQ�� SRVLWLYH� FULPLQRORJ\� ³JRHV�
DJDLQVW� WKH�IRFXV�RI�PXFK�RI� WKH�UHVHDUFK�ZKLFK�KLJKOLJKWV� µJRRGQHVV¶� LQ�
UHODWLRQ� WR� QRUPDWLYH� SHRSOH� DQG� µEDGQHVV¶� LQ� UHODWLRQ� WR� ODZ�EUHDNHUV��
RIIHULQJ�DQ�DOWHUQDWLYH�UHVHDUFK�DJHQGD�WKDW�IRFXVHV�RQ�JRRGQHVV�LQ�WKH�OLYHV�
RI�RIIHQGHUV��YLFWLPV��DQG�WKRVH�DW�ULVN�RI�EHFRPH�>VLF@�HLWKHU�´������

7KHUH�DUH� D� IHZ�RWKHU� LQTXLULHV� WR� FRQVLGHU�� � 3URIHVVRUV�.DLVHU� DQG�
+ROWIUHWHU�KDYH�DUJXHG�WKDW�VSHFLDOL]HG�FRXUW�SURJUDPV�PXVW�LQFRUSRUDWH�7-�
DQG� SURFHGXUDO� MXVWLFH� FRQFHSWV����� � 3URIHVVRU� 0DULQRV� KDV� FDUHIXOO\�
DQDO\]HG� WKH� GLIIHUHQFHV� EHWZHHQ� MXYHQLOH� PHQWDO� KHDOWK� FRXUWV� DQG�
WUDGLWLRQDO�MXYHQLOH�³JXLOW\�SOHD´�FRXUWV��FRQFOXGLQJ�WKDW�LW�LV�PRUH�OLNHO\�LQ�
D�ZHOO�IXQFWLRQLQJ�MXYHQLOH�PHQWDO�KHDOWK�FRXUW�WKDW�WKRVH�EHIRUH�WKH�FRXUW�

�
����Restorative Criminal Justice��Vupra�QRWH������+DGDU�'DQFLJ�5RVHQEHUJ�	�7DOL�*DO��Criminal 
Law Multitasking�� ��� /(:,6� 	� &/$5.� /�� 5(9�� ���� ������� >KHUHLQDIWHU� Criminal Law 
Multitasking@��Steel-Eyed Death��supra�QRWH�����Opposed to Fair Play��supra QRWH�����+DUPRQ�HW�
DO���supra�QRWH������3HUOLQ��+DUPRQ�	�&KDWW��supra QRWH�����3HUOLQ��+DUPRQ�	�:HW]HO��supra�QRWH�
����.LPEHUO\�$��.DLVHU�	�.ULVW\�+ROWIUHWHU��An Integrated Theory of Specialized Court Programs:�
Using Procedural Justice and Therapeutic Jurisprudence to Promote Offender Compliance and 
Rehabilitation�����&5,0��-867��	�%(+$9�������������9RXOD�0DULQRV�	�/LVD�:KLWWLQJKDP��The
Complexities of Criminal Responsibility and Persons with Intellectual and Developmental 
Disabilities: How Can Therapeutic Jurisprudence Help?�����$0��%(+$9��6&,(17,67��������������
9RXOD�0DULQRV��Methodologies for the Study of TJ Processes or Procedural Justice Within the 
Operation of TJ-Related Courts: A Conversation �2FW�������������XQSXEOLVKHG�SDSHU���SRZHUSRLQW�
RQ�ILOH�ZLWK�DXWKRUV���'DYLG�3DWWRQ��The Need for New Emotionally Intelligent Criminal Justice & 
Criminological Approaches to Help End the ‘War on Terror’��',3/��	�32/��)($5��6HSW��������see 
also�%UXFH�$��$UULJR�	�-HIIUH\�-��7DVFD��Right�to�Refuse�Treatment��Competency�to�Be�Executed��
and�Therapeutic�Jurisprudence��Toward�a�Systematic�Analysis�����/��	�36<&+��5(9������������
)UDLOLQJ�	�&DUUHRQ��supra�QRWH�����)UDLOLQJ�HW�DO���supra�QRWH�����
����Getting and Giving� supra�QRWH�����DW������
����*DO�	�:H[OHU� supra�QRWH�����DW������$XVWUDOLDQ�IRUHQVLF�SV\FKRORJLVW�7RQ\�:DUG�KDV�FUHDWHG�
WKH�³JRRG�OLYHV�PRGHO�´��See�7RQ\�:DUG��Good Lives and the Rehabilitation of Offenders Promises 
and Problems����$**5(66,21�	�9,2/(17�%(+$9���������������%DVHG�RQ�WKHUDSHXWLF�SULQFLSOHV�
DQG�RQ�SRVLWLYH�SV\FKRORJ\��WKH�³JRRG�OLYHV�PRGHO´�LV�³D�VWUHQJWK�EDVHG�DSSURDFK�WR�VXSSRUWLQJ�
RIIHQGHUV� LQ� PHHWLQJ� WKHLU� KXPDQ� QHHGV�´� � $VWULG� %LUJGHQ, Therapeutic Jurisprudence and 
Offender Rights: A Normative Stance Is Required� ���5(9,67$�-85Ë',&$�835������������������See 
generally�Mr. Bad Example��Vupra�QRWH�����DW������³>3RVLWLYH�SV\FKRORJ\@�HPSKDVL]HV�SRVLWLYH�
H[SHULHQFHV�DQG� WUDLWV��DQG�VWXGLHV�KRZ�SHRSOH�IORXULVK�� IRFXVLQJ�RQ�DQ� LQGLYLGXDO¶V�ZHOO�EHLQJ�
DQG�WKH�µJRRG�OLIH�¶´�����
����.DLVHU�	�+ROWIUHWHU��supra QRWH������DW����
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ZLOO� EH� FRQVXOWHG� DERXW� GHFLVLRQV� PDGH� DERXW� WKHP����� � 2QH� RI� WKH� FR�
DXWKRUV�RI�WKLV�DUWLFOH�DQG�KHU�FROOHDJXHV�KDYH�UHFHQWO\�H[DPLQHG�WKH�ZD\V�
7-� FDQ�PDQLIHVW� LQ�D�+23(�OLNH� SUREDWLRQ� SURJUDP����� KLJKOLJKWLQJ� ERWK�
LQWHUDFWLRQV� ZLWK� WKH� MXGJH� DQG� ZLWK� SUREDWLRQ� RIILFHUV� DV� FUXFLDO� LQ�
SDUWLFLSDQW�SHUFHSWLRQV�RI�SURFHGXUDO�MXVWLFH���3URIHVVRU�3DWWRQ�KDV�UHFHQWO\�
ZULWWHQ�DERXW�KRZ�DQ�³HPRWLRQDOO\�LQWHOOLJHQW´�FULPLQDO�MXVWLFH�V\VWHP�PXVW�
LQFRUSRUDWH� 7-� SULQFLSOHV����� � %XW� RWKHU� WKDQ� WKRVH� SURIHVVRUV�� IHZ�
FULPLQRORJLVWV�KDYH�VSRNHQ�RXW�RQ�WKHVH�WRSLFV���:H�EHOLHYH�LW�LV�WLPH�WR�GR�
VR���7KH�LVVXHV�ZH�DUH�UDLVLQJ�KHUH�DUH�SHUIHFW�IRU�FULPLQRORJLVWV�WR�H[SORUH���

:H�XVHG�D�O\ULF�IURP�%RE�'\ODQ¶V�VRQJ��Caribbean Wind��DV�WKH�VWDUW�
RI� RXU� SDSHU� WLWOH�� �:H� EHOLHYHG� WKDW� MXVW� DV� VKLSV� RI� OLEHUW\� �LQ�'\ODQ¶V�
YLVLRQ��QHHGHG�WR�VDLO�RQ�ZDYHV�³EROG�DQG�IUHH�´�VR�GR�FULPLQRORJ\�VFKRODUV�
KDYH�WR�FKDUW�RXW�QHZ�YLVLRQV�DQG�QHZ�WHUULWRU\�RI��LQWHOOHFWXDO��H[SORUDWLRQ�
VR�WKDW�WKH\�FDQ�EH�³EROG�DQG�IUHH´�LQ�WKHLU�GLVFRYHULHV���$QG�DV�D�UHVXOW��WKH�
IDFLOLWLHV�DERXW�ZKLFK�ZH�VSHDN�ZLOO�ILQDOO\��LQ�WKH�ZRUGV�RI�D�PXVLF�FULWLF�
GLVFXVVLQJ�WKLV�O\ULF�LQ�WKLV�VRQJ��EH�³SXUJHG�RI�HYLO�´�

�
����0DULQRV��supra�QRWH������
����Swift and Certain Probation��supra�QRWH������+23(�LV�DQ�DFURQ\P�IRU�³+DZDLL¶V�2SSRUWXQLW\�
3UREDWLRQ�ZLWK�(QIRUFHPHQW�´�DQG�LW�LQYROYHV�VZLIW��FHUWDLQ��DQG�SURSRUWLRQDO�UHVSRQVHV�WR�FULPLQDO�
EHKDYLRU�LQ�DQ� LQWHQVHO\�VXSHUYLVHG�SUREDWLRQ�SRSXODWLRQ���See, e.g.��%DUWHOV��supra�QRWH������DW�
���� 2OHVRQ�� supra� QRWH� ���� �VXPPDUL]LQJ� DFKLHYHPHQWV� RI� +DZDLL¶V� +23(� SURJUDP� DQG�
GHVFULELQJ� LWV� DGRSWLRQ� DURXQG� WKH� ZRUOG��� =DFKDU\� +DPLOWRQ�� &KULVWRSKHU� 0�� &DPSEHOO��
-DFTXHOLQH�YDQ�:RUPHU��$OH[�.LJHUO�	�%ULDQQH�3RVH\��Impact of Swift and Certain Sanctions: 
Evaluation of Washington State’s Policy for Offenders on Community Supervision�� ��
&5,0,12/2*<�	�38%��32/¶< ��������������FRQFOXGLQJ�WKDW�:DVKLQJWRQ�6WDWH¶V�VZLIW�DQG�FHUWDLQ�
�6$&�� SROLF\�� ZKLFK�ZDV� LQWHQGHG� WR� H[SDQG� XSRQ� WKH�+23(� SURJUDP�� SURYLGHG� QRWHZRUWK\�
SRVLWLYH�HIIHFWV�DQG�QR�DSSUHFLDEOH�QHJDWLYH�LPSDFWV�RQ�SXEOLF�VDIHW\���
����3DWWRQ��supra�QRWH������DW����


