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ABSTRACT 

From its early days, the sharing economy was celebrated in utopian 
terms as a platform for creating and sharing wealth across social divides. 
Sharing, it is often argued, facilitates improved wealth redistribution and a 
decentralized, equitable, and sustainable economy by providing a 
community-based economy of sharers. These idealistic sentiments, prevalent 
in the public sphere, are what we call the sharing economy equalizing myth. 
But is this myth true, or is it just a smoke screen that enables aggressive 
participants in the sharing economy to harness its features for their own 
benefit? 

This Article “meta-analyzes” an extensive volume of hundreds of 
empirical findings that studied the socio-economic implications of the 
sharing economy. We focus on three distinct fields that are central to peoples’ 
lives and wealth: labor, housing, and finance. We find that across a variety 
of markets, unequal outcomes are constantly prevalent. In fact, sharing 
economies impose great threats to both efficiency and fair distribution. We 
identify three implications of the sharing economy wherever it operates: (1) 
big or sophisticated stakeholders who take advantage of the regulatory 
system’s weaknesses; (2) uncontrolled discriminatory practices, and (3) 
negative externalities on the non-sharing, traditional, market.  

We argue that these negative implications should be identified as a 
market failure in which the sharing economy operates. This market failure is 
a result of a structural regulatory arbitrage: the sharing economy 
incentivizes and rewards sophisticated repeat players to exploit the 
weaknesses of the regulatory system. To remedy this, market solutions are 
not enough, although we do offer several such solutions. In order to confront 
the market failure generated by the sharing economy, we argue that a 
conceptual regulatory shift must be adopted. 

I.  THE SHARING ECONOMY EQUALIZING MYTH 

Since its gradual inception, the sharing economy has been celebrated in 
utopian terms as a form for creating and sharing wealth across many social 
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segments. Sharing, it is argued, allows for better wealth redistribution1 and a 
decentralized, equitable, and sustainable economy. It provides a community-
based economy of sharers.2 Supporters of the emerging sharing economy 
have argued that it would moderate economic inequality, increase the 
economic rights of the poor, promote sustainable use of resources, and help 
halt ecological destruction.3 In particular, the sharing economy was 
characterized as a way to assure below-median income citizens with a 
disproportionate fraction of eventual welfare gains through broader inclusion 
and better consumption options.4 To date, idealistic sentiments are prevalent 
in common public and media discourses.5 We call this the “sharing economy 
equalizing myth.” 

Our purpose in this Article is to question whether, like many other myths, 
the sharing economy equalizing myth too has no real basis. Extensively 
reviewing the actual impacts of the sharing economy on three of its leading 
markets—the gig economy, short-term rentals, and fintech lending—we 
show that across a variety of markets, non-equalizing outcomes are 
constantly prevalent. In fact, sharing economies pose great threats to both 
efficiency and fair distribution. We identify a common reason for the 
multiple manifestations of the sharing economy’s disruptive outcomes: the 
structural manipulation of protective market regulations. When done by 
individual parties, the practice of taking advantage of a gap between the 
economics of a deal and its regulatory treatment is usually referred to as 
regulatory arbitrage.6 We argue that at the scale and types of strategic 
manipulations associated with the sharing economy, we should recognize the 
issue as a market failure of structural regulatory arbitrage. 

Over the past few years, scholars have been sharing the fear that the 
sharing economy would in fact contribute to the growing trend of extreme 
inequality.7 In particular, several studies indicated the uneven distribution of 
the sharing economy’s wealth in specific markets. For instance, in the labor 
market, a study based on interviews with platform service providers showed 
that highly educated professionals use the platforms to increase their 

 
1 Juliet B. Schor & Steven P. Vallas, The Sharing Economy: Rhetoric and Reality, 47 ANN. REV. 

SOCIO. 369 (2021). 
2  Shu-Yi Oei, The Trouble with Gig Talk: Choice of Narrative and the Worker Classification Fights 

Altruism, Community, and Markets, 81 L. & CONTEMP. PROBS. 107, 112 (2018). 
3 Alexandrea J. Ravenelle, Sharing Economy Workers: Selling, Not Sharing, 10 CAMBRIDGE J. 

REGIONS ECON. & SOC'Y 281 (2017); Aurélien Acquier, Thibault Daudigeos & Jonatan Pinkse, Promises 
and Paradoxes of the Sharing Economy: An Organizing Framework, 125 TECH. FORECASTING AND SOC. 
CHANGE 1 (2017). 

4 SHELLY KREICZER- LEVY, DESTABILIZED PROPERTY: PROPERTY LAW IN THE SHARING ECONOMY 

(2019) (discussing new consumption patterns and their effect on property law and theory); Samuel P. 
Fraiberger & Arun Sundararajan, Peer-to-Peer Rental Markets in the Sharing Economy (NYU Stern Sch. 
of Bus. Rsch. Paper, 2017).  

5 Aurélien Acquier, Valentina Carbone & Laëtitia Vasseur, The Sharing Economy as an Emerging 
and Contested Field–How Classic and Institutional Entrepreneurs Cope with Plural Theoretical Frames, 
in THEORIZING THE SHARING ECONOMY: VARIETY AND TRAJECTORIES OF NEW FORMS OF ORGANIZING 
(Indre Maurer, ed., 2020); ARUN SUNDARARAJAN, THE SHARING ECONOMY: THE END OF EMPLOYMENT 

AND THE RISE OF CROWD-BASED CAPITALISM (2017). 
6 Nizan Geslevich Packin, Show Me the (Data About the) Money!, 2020 UTAH L. REV. 1277, 1296 

(2020) (discussing regulatory arbitrage in the FinTech context); Elizabeth Pollman, Tech, Regulatory 
Arbitrage, and Limits, 20 EUR. BUS. ORG. LAW REV. 567–590 (2019); Victor Fleischer, Regulatory 
Arbitrage, 89 TEX. L. REV. 227 (2010). 

7  THOMAS PIKETTY, CAPITAL IN THE 21ST CENTURY (2014); see also Anat Alon-Beck, Bargaining 
Inequality: Employee Golden Handcuffs and Asymmetric Information, 81 MD. L. REV. 1165 (2021). 
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earnings, crowding out less advantaged, lower-educational-attainment 
workers who have traditionally done much of the manual work that more 
privileged sharing providers are now doing.8  

In a more recent and broader study, researchers found it difficult to 
provide a determinative answer as to whether the platform economy in the 
labor market functions as a social equalizer, opening earning opportunities, 
or whether it widens existing disparities. Based on survey data, these 
researchers argued that platform economies are strongly segregated by 
occupation and should be examined as a set of distinct occupations rather 
than as a homogenous industry.9 Another study reached similar conclusions 
with respect to platforms that are based on a self-declared ethic of 
accessibility, openness, and equal opportunity for all, such as food exchange 
apps or time banks. It was revealed that as these sharing platforms grow, 
distinguishing practices also develop and, thus, inequality is created within 
the platforms.10 Overall, there is mounting evidence that race-based 
discrimination is prevalent in sharing platforms, and the claim that they 
provide opportunities to less advantaged people is hard to prove.11 

Critical viewers go even further, arguing that online platforms use 
immunity techniques, such as terms of service, misclassification, and 
asymmetry of information, alongside advanced techniques for workforce 
control like algorithmic management, close monitoring, and rating systems, 
to actually exploit and perpetuate racial, economic, and gender inequality in 
favor of their profits.12 Thus, “[I]n the world of platform labor, inequality is 
a feature rather than a bug.”13 Conversely, sharing-economy companies 
employ labels such as “creative industry” for the purpose of intentional 
exploitation of the labor force.14 Other terminologies that are commonly 
used, such as gig economy, peer-to-peer, and so forth, are used to assimilate 
and promote narratives that are helpful to this industry in its dealing with 
regulators, despite the industry’s proven adverse effects.15 

Therefore, the sharing economy at large faces two conflicting claims: On 
the one hand, it is perceived as an accessible form to provide better wealth 
distribution, support a more egalitarian society, reduce inequality, and a way 

 
8  Juliet B. Schor, Does the Sharing Economy Increase Inequality Within the Eighty Percent?: 

Findings from a Qualitative Study of Platform Providers, 10 CAMBRIDGE J. REGIONS ECON. & SOC'Y 263 
(2017). 

9  Lyn Hoang, Grant Blank & Anabel Quan-Haase, The Winners and the Losers of the Platform 
Economy: Who Participates?, 23 INFO. COMMC'N & SOC'Y 681 (2020). 

10  Juliet B. Schor, Connor Fitzmaurice, Lindsey B. Carfagna, Will Attwood-Charles & Emilie Dubois 
Poteat, Paradoxes of Openness and Distinction in the Sharing Economy, 54 POETICS 66 (2016). 

11 Juliet B. Schor & William Attwood-Charles, The “Sharing” Economy: Labor, Inequality, and 
Social Connection on For-Profit Platforms, 11 SOCIO. COMPASS, 1 (2017). 

12 Nizan Geslevich Packin & Yafit Lev Aretz, Algorithmic Analysis of Social Behavior for Profiling, 
Ranking, and Assessment, in CAMBRIDGE HANDBOOK ON THE LAW OF ALGORITHMS 632 (Woodrow 
Barfield & Ugo Pagallo eds., 2020); Niels van Doorn, Platform Labor: On the Gendered and Racialized 
Exploitation of Low-Income Service Work in the ‘On-Demand’ Economy, 20 INFO. COMMC'N & SOC'Y 
898 (2017). 

13 Id. at 907. 
14 Mariusz Baranowski, The Sharing Economy: Social Welfare in a Technologically Networked 

Economy, 41 BULL. SCI., TECH. & SOC'Y 20, 27 (2021); see also Lauri Goldkind & John G. McNutt, 
Vampires in the Technological Mist: The Sharing Economy, Employment and the Quest for Economic 
Justice and Fairness in a Digital Future, 13 ETHICS & SOC. WELFARE 51 (2019). 

15  Oei, supra note 2;  see also, Russell Belk, Sharing Without Caring, 10 CAMBRIDGE J. REGIONS 

ECON. & SOC'Y 249 (2017). 
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to promote market efficiency. On the other hand, it arguably deepens existing 
gaps while gaining no improvement in terms of efficiency. So, is the sharing 
economy the solution or part of the problem? The purpose of this Article is 
to provide a deeper inquiry into this question by reviewing existing empirical 
knowledge of three distinct fields where the sharing economy is most 
prominently affecting people’s life and wealth: labor, housing, and finance. 
Our primary question is this: Who gets a significant share of the sharing 
economy? Does reality reflect the sharing economy equalizing myth, or is it 
yet another form of aggressive capitalism that expands inequalities and 
preserves social disparities? 

While there is a growing body of studies that questions the effects of 
sharing-economy activities in specific contexts,16 most of the existing 
research covers inequalities in one specific sector.17 Reviewing a variety of 
empirical literatures on three different markets—the labor market, the 
housing market, and the finance market—we can analyze and identify 
common impacts of the sharing economy. While the first two markets are the 
main objects of study in the context of the sharing economy,18 the finance 
market, which has been affected by peer-to-peer (“P2P”) lending platforms 
(such as LendingClub and Prosper), is less researched in general19 and even 
more so in the context of inequality issues.  Taking this growing and 
important market into account furthers our ability to understand how the 
sharing economy operates in the nation’s economy. 

We identify three common implications of the sharing economy 
wherever it operates: (1) big or sophisticated stakeholders who take 
advantage of the regulatory system’s weaknesses, (2) uncontrolled 
discriminatory practices, and (3) negative externalities on the non-sharing, 
traditional market. We argue that these widely documented negative 
implications should be identified as a market failure in which the sharing 
economy operates. This market failure is a result of structural regulatory 
arbitrage: the sharing economy incentivizes and rewards sophisticated 
repetitive actors for exploiting regulatory systems. To remedy this, specific 
market solutions are not enough, although we do offer several such ideas. 
We contend that a conceptual regulatory shift must be adopted in order to 
overcome the sharing economy market failure. 

 
16  See Schor & Attwood-Charles, supra note 11; John O. McGinnis, The Sharing Economy as an 

Equalizing Economy, 94 NOTRE DAME L. REV. 329, 329 (2018); SUNDARARAJAN, supra note 5. 
17 Steven Kane Curtis, Jagdeep Singh, Oksana Mont & Alexandra Kessler, Systematic Framework to 

Assess Social Impacts of Sharing Platforms: Synthesising Literature and Stakeholder Perspectives to 
Arrive at a Framework and Practice-oriented Tool, 15 PLOS ONE 1, 2 (2020). 

18  Will Sutherland & Mohammad Hossein Jarrahi, The Sharing Economy and Digital Platforms: A 
Review and Research Agenda, 43 INT'L J. INFO. MGMT. 328, 335 (2018). 

19 It is worth mentioning that some scholars exclude P2P lending from the sharing economy typology. 
See Oksana Gerwe & Rosario Silva, Clarifying the Sharing Economy: Conceptualization, Typology, 
Antecedents, and Effects, 34 ACAD. MGMT. PERSPS. 65, 81 (2020) (claiming that that sharing cannot be 
from person to business). For a critique of this point, see Gideon D. Markman, Marvin Lieberman, 
Michael Leiblein, Li-Qun Qwi & Yonggui Wang, The Distinctive Domain of the Sharing Economy: 
Definitions, Value Creation, and Implications for Research, 58 J. MGMT. STUD. 927, 930 (2021). But in 
most part, scholars consider P2P lending as part of the sharing economy. See Daniel Schlagwein, Detlef 
Schoder & Kai Spindeldreher, Consolidated, Systemic Conceptualization, and Definition of the “Sharing 
Economy,” 71 J. ASS'N FOR INFO. SCI. & TECH. 817, 818 (2020); Rachel Botsman, The Sharing Economy 
Lacks a Shared Definition, FAST CO. (2013), https://www.fastcompany .com/3022028/the-sharing-
economy-lacks-a-shared-definition [https://perma.cc/6BJ8-HLRT]. 
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The rest of the Article is divided into two main parts: the first, Part II, 
offers a rich analysis of the existing empirical evidence of the economic and 
social implications of the sharing economy. Following a short introduction 
into the controversy over the sharing economy market, this Part is divided 
into three sub-sections, each of which explores the sharing economy’s actual 
impacts on a distinct market: labor, housing, and finance. Each of these 
markets receives a detailed evidenced-based analysis, where side by side 
with the impacts we outlay, we propose the regulatory loopholes that are 
being adversely exploited. For instance, for the housing market we identify 
how short-term rentals thrive by cross-cutting the housing market’s most 
rigid regulation of single-family zoning and single-residential uses 
restrictions, and how the sharing activity externalizes this on the housing 
market. 

Next, Part III identifies the common features of the sharing economy 
impacts, wherever it operates. We develop our claim that these common 
features amount to a sharing economy market failure: the structural 
manipulation of protective regulation. We then discuss the conceptual shift 
needed to address this market failure and conclude by outlaying several 
specific solutions tailored for each of the markets we explored. 

II.  THE SHARING ECONOMY’S IMPACT ON MARKETS 

A.  THE SHARING ECONOMY CONTROVERSY 

The idea of the sharing economy is based on the exchange and 
collaboration between individuals of goods, services, resources, knowledge, 
and time, usually with monetary exchanges through online platforms. In the 
literal sense of the concept, the sharing economy can be traced back to 
ancient times, as it was always done between family members and friends.20 
The modern-day “sharing economy” describes a new model of consumption 
related to the development of the Internet and new technologies for sharing 
information and initiating communication. 

The sharing economy has revolutionized current business models 
globally and rapidly based on several expanding online sharing platforms 
such as Airbnb, Uber, TaskRabbit, Lyft, and many others.21 The sharing 
economy modern revolution began in the late 2000s, primarily by non-profit 
initiatives, such as couchsurfing and freecycle, but quickly grew into a 
profitable business model that has grown exponentially in the last decade.22 
Among the reasons for the growth, we can count the technological 
developments (such as smartphones); cultural Internet practices of sharing 
goods and information (eBay, for example); favorable economic conditions 
for investing in Internet companies; and the Great Recession of 2008, which 

 
20 Russell Belk, Sharing Versus Pseudo-Sharing in Web 2.0, 18 ANTHROPOLOGIST 7, 10–11 (2014). 
21  DIANA FARRELL, FIONA GREIG & AMAR HAMOUDI, THE ONLINE PLATFORM ECONOMY IN 2018: 

DRIVERS, WORKERS, SELLERS, AND LESSORS (2018); Shelly Kreiczer-Levy, The Duties of Online 
Marketplaces 58 SAN DIEGO L. REV. 269, 272 (2021) (discussing the challenges of these emerging 
markets and platforms' duties towards market participants). 

22 Mingming Cheng, Sharing Economy: A Review and Agenda for Future Research, 57 INT'L J. HOSP. 
MGMT. 60 (2016). 
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was accompanied by high unemployment rates among young people and 
high student debt.23 

It is hard to assess the size of the sharing sector, but in the last extensive 
survey done, in 2016, it was found that the overall size of the sharing 
economy in the European Union is estimated to be €26.5 billion.24 A 2013 
PwC study reported sales revenue from the sharing economy to be around 
$15 billion.25 This included apps focused on lending, home-sharing, ride 
sharing, music and video streaming, and online or remote work. The study 
predicted sales revenue would climb to $335 billion by 2025.26 In addition, 
findings show that 16% of Americans have ever earned money through an 
online gig platform.27 

One of the reasons why it is a difficult task to measure the sharing 
economy is the lack of consensus regarding the definition, terminology, and 
the concept itself and what it includes.28 Recent research summed up most 
of the definitions in the literature and, based on them, defined the sharing 
economy as an “IT-facilitated peer-to-peer model for commercial or non-
commercial sharing of underutilized goods and service capacity through an 
intermediary without a transfer of ownership.”29 This terminology still 
remains unclear. Other synonymous concepts or terms for the sharing 
economy are platform capitalism, on-demand economy, gig economy, 
collaborative consumption, crowd-based capitalism, peer-to-peer economy, 
access economy, and many others.30 

The sharing economy is an umbrella construct that includes all the other 
concepts that describe more narrow aspects of the phenomenon.31 Even 
though the sharing economy is mainly associated with the sectors of 
transportation (Uber, for example) and accommodation (Airbnb, for 
example), there is a wide range of industries in which the sharing economy 
is currently perceived to be gaining traction such as finance, on-demand 
services, fashion and clothing, food, and logistics.32 Types of sharing-

 
23 Steven Vallas & Juliet B. Schor, What Do Platforms Do? Understanding the Gig Economy, 46 

ANN. REV. SOCIO. 273, 274 (2020); see also R. Basselier, G. Langenus & L. Walravens, The Rise of the 
Sharing Economy, 3 ECON. REV. 57, 60–61 (2018). 

24  DIRECTORATE-GENERAL FOR INTERNAL MARKET, INDUSTRY, ENTREPRENEURSHIP AND SMES, 
STUDY TO MONITOR THE ECONOMIC DEVELOPMENT OF THE COLLABORATIVE ECONOMY AT SECTOR 

LEVEL IN THE 28 EU MEMBER STATES: FINAL REPORT 159 (2018), https://data.europa.eu/doi/10.2873/ 
83555 [https://perma.cc/A75P-UAZS]. 

25 PWC, SHARING OR PAIRING? GROWTH OF THE SHARING ECONOMY 5, https://www.pwc.com/hu/en/ 
kiadvanyok/assets/pdf/sharing-economy-en.pdf [https://perma.cc/6KZN-V7TC]. 

26 Id. 
27  MONICA ANDERSON, COLLEEN MCCLAIN & MICHE FAVERIO, PEW RSCH. CTR., THE STATE OF GIG 

WORK IN 2021 (2021). 
28  Gideon D. Markman, Marvin Lieberman, Michael Leiblein, Li-Qun Wei & Yonggui Wang, The 

Distinctive Domain of the Sharing Economy: Definitions, Value Creation, and Implications for Research , 
58 J. MGMT. STUD. 927, 928 (2021). 

29 Schlagwein et al., supra note 19. 
30  Oksana Gerwe & Rosario Silva, Clarifying the Sharing Economy: Conceptualization, Typology, 

Antecedents, and Effects, 34 AMP 65, 71 (2020). 
31 Aurélien Acquier, Thibault Daudigeos & Jonatan Pinkse, Promises and Paradoxes of the Sharing 

Economy: An Organizing Framework, 125 TECH. FORECASTING & SOC. CHANGE 1, 2 (2017). 
32  Andrea Geissinger, Christofer Laurell & Christian Sandström, Digital Disruption Beyond Uber 

and Airbnb—Tracking the Long Tail of the Sharing Economy, 155 TECH. FORECASTING & SOC. CHANGE 
1, 4 (2020). 
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economy companies can be classified into two categories: transactions 
(money-based or not) and assets (capital or labor).33 

While public interest in the sharing economy is on the rise, a polarization 
of views on its potential benefits and drawbacks is fast becoming apparent. 
The original belief was that interpersonal sharing would increase efficient 
use of limited resources and therefore would contribute to reaching 
distributive justice. Recently, a new perspective is gaining prevalence, one 
that contemplates the sharing economy could enable businesses to evade 
regulations and even break the law and, as a result, contribute to increasing 
social gaps. 

This controversy reflects the diverse interests of the many individuals, 
organizations, and businesses engaged in what is essentially an emerging 
movement for sharing that has yet to clarify its scope, purpose, and effect. 

In the following sections, we examine the variety of evidence and claims 
supporting the conflicting views by focusing on three main sectors 
influenced by the development of the sharing economy: labor, housing, and 
finance. By fostering an in-depth and comprehensive analysis of those 
sectors, we add a further layer for understanding the global social effects of 
this collaborative economy. While analyzing the evidence on the sharing 
economy’s impacts, we are able to identify the regulatory loopholes that 
enable them to thrive. 

B.  THE LABOR MARKET 

One of the sharing economy’s most discussed effects is on labor markets 
and employment ecosystems. The latest studies show that 16% of Americans 
have earned money through an online gig platform at least once.34 In Europe, 
it is estimated that employment in gig platforms accounts for around 1-3% 
of total employment in the EU,35 and that 11% of adults have earned income 
from platform work at some point in their lives.36 The numbers from Europe 
reflect estimations before the COVID-19 pandemic. More recent numbers 
probably tell a different story, as the pandemic reduced some types of 
platform work (such as in ride-sharing) while accelerating growth of other 
types (such as food delivery).37 

The uniqueness of employment in the sharing economy is that, unlike 
other more traditional employment types, sharing-economy employment is 
based on a temporary contract that connects self-employed workers directly 
with clients via a digital platform.38 This phenomenon is distinct from the 
general sharing economy and is commonly referred to as the “gig economy,” 

 
33 Gerwe & Silva, supra note 30. 
34 ANDERSON ET AL., supra note 27. 
35  ZACHARY KILHOFFER, WILLEM PIETER DE GROEN, KAROLIEN LENAERTS, INE SMITHS, HARALD 

HAUBEN, WILLEM WAEYAERT, ELISA GIANCUMACATOS, JEAN-PHILIPPE LHERNOULD & SOPHIE ROBIN-
OLIVIER, STUDY TO GATHER EVIDENCE ON THE WORKING CONDITIONS OF PLATFORM WORKERS (2020). 

36  Maria Cesira Urzì Brancati, Annarosa Pesole & Enrique Fernandez Macias, Digital Labour 
Platforms in Europe: Numbers, Profiles, and Employment Status of Platform Workers, (2019), https:// 
econpapers.repec.org/paper/iptiptwpa/jrc117330.htm [https://perma.cc/M8QK-NKZH]. 

37 Daniel Spurk & Caroline Straub, Flexible Employment Relationships and Careers in Times of the 
COVID-19 Pandemic, 119 J. VOCATIONAL BEHAV. 1, 2 (2020). 

38  Gretchen M. Spreitzer, Lindsey Cameron & Lyndon Garrett, Alternative Work Arrangements: Two 
Images of the New World of Work, 4 ANN. REV. ORG. PSYCH. ORG. BEHAV. 473, 479 (2017). 
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which is an “ensemble of ex ante specified, paid tasks carried out by 
independent contractors mediated by online platforms.”39 

One of the most prominent and influential platforms in the gig economy 
is Uber, a ride-sharing company launched in 2010. By the end of 2015, more 
than 460,000 driver-partners in the United States actively drove with Uber.40 
Transportation gigs are the primary engine of growth of the gig economy and 
Uber has a significant part in it.41 Transportation gigs include ridesharing, 
delivery, and moving services. Besides Uber, it is worth mentioning Lyft (a 
similar platform to Uber), DoorDash (a food-delivery platform), and 
Postmates (a delivery service for various items). Another prominent gig 
sector is the service gigs, which focus on multiple services, from cleaning to 
dog walking. The most well-known service gigs platforms are Handy (a gig 
app for home cleaners and handymen) and TaskRabbit (a platform for 
various everyday tasks).42 

The gig platforms, from all sectors, dramatically changed the labor 
landscape. The positive story about the gig economy is as follows. First, the 
platforms provide a high level of flexibility for workers in terms of work 
time and place and give them the sense of “being your own boss.” Studies 
show that workers consider this factor the main reason to take part in the gig 
economy.43 Second, some studies show that companies like Uber can 
potentially increase labor-force participation, reduce the unemployment rate 
of residents living below the poverty level, and improve the employment and 
economic situation of low-income workers, including the increase in wages 
of low-skilled jobs.44 Third, by increasing competition, the platforms 
sometimes have positive effect on other jobs or employers in the same 
sector.45 Finally, it is also worth mentioning the critical role of the platforms 
in providing economic resilience during COVID-19 shutdowns for both 
workers and small businesses, such as restaurants.46 

Outside the labor field, gig platforms have an important role in creating 
an alternative to the traditional companies and, therefore, increasing market 
competition. The competitive power imposed by the platforms encourages 
companies to improve services and reduce prices for the consumers.47 In 

 
39  Nikos Koutsimpogiorgos, Jaap van Slageren, Andrew M. Herrmann & Koen Frenken, 

Conceptualizing the Gig Economy and its Regulatory Problems, 12 POL'Y & INTERNET 525, 527 (2020). 
40 Jonathan V. Hall & Alan B. Krueger, An Analysis of the Labor Market for Uber’s Driver-Partners 

in the United States, 71 ILR REV. 705, 706 (2018). 
41 FARRELL ET AL., supra note 21. 
42  John T. Fleming, Welcome to the Gig Economy, in ULTIMATE GIG: FLEXIBILITY, FREEDOM, 

REWARDS 1 (Lauren Lawley Head ed., 2021). 
43  Hall & Krueger, supra note 40; Laura Katsnelson & Felix Oberholzer-Gee, Being the Boss: Gig 

Workers’ Value of Flexible Work (Harv. Bus. Sch., Working Paper, NO. 21-124, 2021). 
44  Ziru Li, Yili Hong & Zhongju Zhang, The Empowering and Competition Effects of the Platform-

Based Sharing Economy on the Supply and Demand Sides of the Labor Market, 38 J. MGMT. INFO. SYS. 
140, 142 (2021). 

45 Tarik Dogru, Makarand Mody, Courtney Suess, Sean McGinley & Nathaniel D. Line, The Airbnb 
Paradox: Positive Employment Effects in the Hospitality Industry, 77 TOURISM MGMT. 1, 3 (2020). 

46  Manav Raj, Arun Sundararajan & Calum You, COVID-19 and Digital Resilience: Evidence from 
Uber Eats, (Jan. 18, 2023) (unpublished manuscript), https://papers.ssrn.com/abstract=3625638 [https:// 
perma.cc/W63J-5RD8]; Miriam A. Cherry & Ana Santos Rutschman, Gig Workers as Essential Workers: 
How to Correct the Gig Economy Beyond the COVID-19 Pandemic, 35 ABA J. LAB. & EMP. L. 11, 15 
(2020). 

47  Scott Wallsten, The Competitive Effects of the Sharing Economy: How is Uber Changing Taxis?, 
22 TECH. POL'Y INST. 1–21 (2015). 
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addition, the new competitive sources are increasing accessibility of services 
and products without racial and wealth differences in populations.48 

A well-known argument in favor of the platforms is that the gig economy 
provides new sources of income for middle-class suppliers and new types of 
jobs with flexibility and autonomy and thus produces better employment 
conditions for lower-class people. By that, it is claimed, among other reasons 
mentioned above, that the sharing economy encourages equalization.49 
Indeed, the sharing economy equalizing myth has some grip on reality in the 
labor market, but it is only one side of the coin. In what follows, we take a 
closer look at the other side. We contend that the gig economy has some 
unintended consequences and worrying influences on the labor market for 
both participants in the gig economy and, as a matter of negative 
externalities, for non-participating workers. We divide those effects into 
three main aspects: (1) miscategorization of workers, (2) bad and 
exploitative working conditions, and (3) workers’ discrimination. 

1.  Miscategorization of Workers 

Most judicial systems worldwide, and particularly in the U.S., hold a 
binary classification of workers: they can be classified as employees or 
independent contractors.50 Given the triangular relationships (platform-
consumer-supplier), the short term of the gig, and the high degrees of 
flexibility and autonomy, online platforms blur the boundaries between the 
two classifications. It fits neither of the old working categories.51 This 
problem can be regarded as a regulatory arbitrage.52 Just like other arbitrages, 
this one is also utilized by businesses (the platform companies in this case) 
for their own benefit. To avoid “taxes, pension, and other employee benefits 
as well as liability for discrimination, sexual harassment, and work 
injuries,”53 the platforms intentionally treat their workers as independent 
contractors. 

The status of independent contractors saves significant costs to the 
platforms and reduces the regulatory burden.54 Arguably, “the gig-economy’s 
success depends on the misclassification of millions of workers. After all, 
companies like Uber can save up to 30% on payroll taxes alone with the 
independent contractor classification.”55 For that, platforms’ terms and 

 
48  Mingshu Wang & Lan Mu, Spatial Disparities of Uber Accessibility: An Exploratory Analysis in 

Atlanta, USA, 67 COMPUTS. ENV'T & URB. SYS. 169, 174 (2018). 
49 McGinnis, supra note 16; SUNDARARAJAN, supra note 5; Li et al., supra note 44. 
50  Chenguo Zhang, Sharing Economy: Challenges for the Labor Market and the Labor Law in China 

and Globally—A Micro-Comparative Analysis of the EU, US, and Asia, 23 EUR. BUS. ORG. L. REV. 1025 
(2022); Travis Clark, The Gig is Up: An Analysis of the Gig-Economy and an Outdated Worker 
Classification System in Need of Reform, 19 SEATTLE J. FOR SOC. JUST. 769, 770 (2021). 

51  Alexander Kondo & Abraham Singer, Labor Without Employment: Toward a New Legal 
Framework for the Gig Economy, 3 J. LAB. & EMP. L. 331, 334 (2020); Alex Kirven, Whose Gig Is It 
Anyway: Technological Change, Workplace Control and Supervision, and Workers’ Rights in the Gig 
Economy Comments, 89 U. COLO. L. REV. 249, 252 (2018). 

52  Seth D. Harris, Workers, Protections, and Benefits in the U.S. Gig Economy, GLOB. L. REV. (2018), 
http://papers.ssrn.com/abstract=3198170 [https://perma.cc/LKK3-7FUK]. 

53 Clark, supra note 49, at 770. 
54  Juliet B. Schor, William Attwood-Charles, Mehmet Cansoy, Isak Ladegaard & Robert 

Wengronowitz, Dependence and Precarity in the Platform Economy, 49 THEORY & SOC'Y 833, 836 
(2020); Joep Cornelissen & Magdalena Cholakova, Profits Uber Everything? The Gig Economy and the 
Morality of Category Work, 19 STRATEGIC ORG. 722, 726 (2021).  

55 Clark, supra note 50, at 771. 
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conditions typically specify that platform workers are freelancers, 
irrespective of the actual conditions under which they work. In other words, 
gig-economy platforms make more significant profits at the expense of 
misclassifying employees as self-employed.56 

Moreover, researchers claim that the rise of the sharing economy has led 
to the creation of a new type of non-standard employment: “on-demand 
employment.”57 Digital platforms facilitate this type of employment by 
reducing transaction costs and allowing supply and demand for employment 
to be matched in real-time. More specifically, on-demand employment can 
be divided into two broad categories: gig employment and cloud working.58 
Gig employment is characterized by individuals using digital platforms to 
search for customers to whom they can offer their services. Cloud working 
involves companies making requests online for tasks or services they need. 
Online job markets, such as Amazon Mechanical Turk, Freelancer, and 
Upwork are used to request a wide range of services, such as computer 
programming, design, translation, administrative, or accounting tasks. 

The misclassification issue is probably the main reason for the massive 
global increase in lawsuits against platforms.59 The platforms do not stand 
aside but instead fight back to maintain workers’ classification. One of the 
most interesting examples is California Assembly Bill 5 (“AB5”). AB5, 
popularly known as the “gig worker bill,” was special legislation that went 
into effect on January 1, 2020. AB5 required that companies apply a three-
factor test (known as the “ABC test”) to determine whether workers should 
be classified as employees or contractors.60 AB5 extended the new 
employment classification to all state employment laws, including 
protections for minimum wage, overtime, unemployment insurance, and 
workers’ compensation. Soon after the passage of AB5, labor-platform 
companies Uber, Lyft, Postmates, DoorDash, and Instacart invested $203 
million in a ballot-initiative campaign, making it the most expensive ballot 
campaign in U.S. history. The initiative, known as Proposition 22, suggested 
exemptions from AB5 for “Transportation Network Companies” (“TNCs”) 
and “Delivery Network Companies” (“DNCs”).61 On November 3, 2020, 
California voters approved Proposition 22, overriding AB5 and thus 
returning the independent-contractor classification to most of the gig-
economy.62 

 
56  Muhammad Rashid, Exploitation in a Disruptive and Unjust Gig-Economy, 7 J. ECON. 

BIBLIOGRAPHY 163, 166 (2020).  
57  Josep Mestres Domènech, The Sharing Economy and the Labour Market, CAIXABANK RSCH. (July 

13, 2018), https://www.caixabankresearch.com/en/economics-markets/labour-market-demographics/sh 
aring-economy-and-labour-market [https://perma.cc/KLV9-EPG3]. 

58 Id. 
59  Michael L. Nadler, Independent Employees: A New Category of Workers for the Gig Economy, 19 

N.C. J.L. & TECH. 443, 444 (2017); Joshua Healy, Daniel Nicholson & Andreas Pekarek, Should we Take 
the Gig Economy Seriously?, 27 LAB. & INDUS. 232 (2017). 

60 Assemb. B. 5, 2019–2020 Leg., Reg. Sess. (Cal. 2019). 
61  Veena B. Dubal, Economic Security & the Regulation of Gig Work in California: From AB5 to 

Proposition 22, 13 EUR. LAB. L.J. 51, 55 (2022).  
62  See Savannah M. Singletary, The Gig is Up: California’s Crackdown on the Gig Economy, 43 

CAMPBELL L. REV. 521, 534 (2021). 
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The outcome of the misclassification is turning those workers into 
“precarious workers.”63 They do not get the benefits and protections that 
other workers receive; these include “overtime protection, minimum wage, 
health protection, disability, unemployment benefits, sick leave and the 
ability to engage in collective action.”64 Independent contractors are located 
outside the social safety net of employee compensation, social security 
contributions, paid leave, and health insurance.65 Moreover, it was claimed 
that “the lack of protection leaves workers vulnerable to the vagaries of the 
labour market, undermines their rights and dignity, exacerbates poverty and 
inequality, and jeopardizes the implicit social contract of modern 
societies.”66 

Indeed, we foresaw the dire consequences of the lack of social defense 
during the COVID-19 pandemic. The pandemic lockdowns left many gig-
workers at home,67 unable to seek a safety net from the unemployment 
system, while the platforms were absolved of any responsibility to provide 
socio-economic support.68 Paradoxically, the pandemic made workers even 
more dependent on platform gigs’ incomes.69 In a kind of catch-22 situation, 
workers are left without a social safety net because of the gig-work, but they 
do not have many choices but to go back to gig work because they do not 
have a social safety net. 

This is just the tip of the iceberg regarding problems caused by the 
misclassification of gig workers. The issue of employment without the 
classification of employee is also one of the leading causes for most of the 
problems and injustices we will mention below. Thus, we claim that it is the 
first and foremost challenge for policymakers to address.70 

2.  Bad and Exploitative Working Conditions 

This section presents various leading examples of typical lousy working 
conditions common to most gig-work platforms. Some of them are truly 
unique to the platforms.71 Others are more common and can be seen in other 
economic sectors, although their established presence in the sharing 

 
63 Cornelissen & Cholakova, supra note 54. 
64 Rashid, supra note 56. 
65  ALEXANDREA J. RAVENELLE, HUSTLE AND GIG: STRUGGLING AND SURVIVING IN THE SHARING 

ECONOMY (2019). 
66  Christina Behrendt, Quynh Anh Nguyen & Uma Rani, Social Protection Systems and the Future 

of Work: Ensuring Social Security for Digital Platform Workers, 72 INT'L SOC. SEC. REV. 17, 19 (2019). 
67 Bénédicte Apouey, Alexandra Roulet, Isabelle Solal & Mark Stabile, Gig Workers During the 

COVID-19 Crisis in France: Financial Precarity and Mental Well-Being, 97 J. URB. HEALTH 776, 776 
(2020) (“Our analysis revealed that 3 weeks into the lockdown, 56% of our overall sample had stopped 
working and respondents had experienced a 28% income drop on average.”). 

68  Dubal, supra note 60; Spurk & Straub, supra note 37; Sazzad Parwez & Rajiv Ranjan, The 
Platform Economy and the Precarisation of Food Delivery Work in the COVID-19 Pandemic: Evidence 
from India, 15 WORK ORG. LAB. & GLOBALISATION 11, 13 (2021); Francis Kuriakose & Deepa Kylasam 
Iyer, A Case for Worker-Centric Platform Economy in India, CTR. FOR ADVANCED STUDY OF INDIA, 
UNIV. OF PA. (Oct. 25, 2021), https://casi.sas.upenn.edu/iit/kuriakoseiyer2021 [https://perma.cc/ZR5Y-
F2WZ]. 

69  Alexandrea J. Ravenelle, Ken Cai Kowalski & Erica Janko, The Side Hustle Safety Net: Precarious 
Workers and Gig Work During COVID-19, 64 SOCIO. PERSPS. 898, 909 (2021). 

70 HARALD HAUBEN, THE PLATFORM ECONOMY AND PRECARIOUS WORK (2020). 
71  Uttam Bajwa, Denise Gastaldo, Erica Di Ruggiero & Lilian Knorr, The Health of Workers in the 

Global Gig Economy, 14 GLOBALIZATION & HEALTH 1, 2–3 (2018). 
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economy leaves room for concern about the increase of inequalities and 
distributive injustices associated with the sharing-economy labor market. 

a.  Algorithmic Control and Management 

There is increasing criticism in the literature about the algorithmic 
management model of the platforms. The argument is that the algorithms are 
“the boss” and fully manage workers on most of the platforms. This involves 
platforms utilizing the fact that they hold more information than the workers 
do relative to traditional employers; platforms then use this information to 
coordinate, manage, and govern the “workplace.”72 Although algorithmic 
management techniques vary from platform to platform73—and despite the 
fact that this type of management does grant a greater degree of autonomy 
to the employee—it seems that the overall result is that algorithmic 
management weakens the employee’s power to resist organizational rules 
and produces significant work pressure.74 In the following paragraphs, we 
will illustrate these assertions using a couple of leading examples. 

First, algorithmic management causes informational asymmetries in a 
way that creates an unbalanced power of the platforms over the workers. In 
other words, algorithmic management is facilitated via informational 
asymmetries. These include continuous data collection and surveillance via 
the application used by the workers, the production of workers’ uncertainty 
about how surge pricing works, and the fact that workers must blindly accept 
offers (as rides or deliveries). Moreover, the algorithm achieves “soft 
control” via techniques such as gamification and behavioral nudges.75 For 
example, in ride-hail and delivery, platforms blind providers by withholding 
information about incoming jobs, which reduces worker autonomy and 
income.76 

Second, this type of management causes tight and problematic 
surveillance and supervision. Some refer to the close algorithmic monitoring 
as modern Taylorism.77 Taylor’s “scientific management principles” include 
scientific task fragmentation that are subordinated to the setting of well-
organized and circumscribed physical spaces (for example, the factory) 
endowed with conspicuous personnel aimed at continuous monitoring and 
control.78 

Within the digital platform, in turn, the Tayloristic organizational 
principles are realized just by connecting those who perform tasks via the 
platform’s application to the web. Uber is a paradigmatic example in this 
respect. The company’s core is reduced to relatively few managers and data 

 
72  Kalle Kusk & Claus Bossen, Working with Wolt: An Ethnographic Study of Lenient Algorithmic 

Management on a Food Delivery Platform, 6 PROC. ACM HUM.-COMPUT. INTERACT. 1, 2 (2022). 
73  Kathleen Griesbach, Adam Reich, Luke Elliot-Negri & Ruth Milkman, Algorithmic Control in 

Platform Food Delivery Work, 5 SOCIUS 1, 2 (2019). 
74  Vallas & Schor, supra note 23; Kiplin Kaldahl, Health and Safety in the Gig Economy: A 

Qualitative Investigation with TaskRabbit Workers (M.S. thesis, Colo. State Univ., 2020). 
75 Schor et al., supra note 54, at 837. 
76 Vallas & Schor, supra note 23, at 278. 
77 Francesco Bogliacino, Cristiano Codagnone, Valeria Cirillo, Dario Guarascio, Quantity and 

Quality of Work in the Platform Economy, in HANDBOOK OF LABOR, HUMAN RESOURCES AND 

POPULATION ECONOMICS 1, 12 (Klaus F. Zimmermann ed., 2020). 
78 F.W. TAYLOR, THE PRINCIPLES OF SCIENTIFIC MANAGEMENT (New York and London: Harper & 

Brothers Publishers, republished in 1967). 
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analysts updating and refining algorithms while the rest—including the two 
million drivers operating almost globally via the Uber App—are external to 
the company’s perimeter (even in legal terms). At the same time, Uber’s 
managers can track and control performance-related information of drivers 
regardless of their location.79 

Other scholars, however, suggest that algorithmic management differs 
from Taylorism because it allows more autonomy, flexibility, and task 
variety.80 Yet they too recognize its harmful side effects, including 
“overwork, sleep deprivation and exhaustion as a consequence of the weak 
structural power of workers vis-a-vis clients.”81 

Finally, besides a high degree of tight surveillance, the platforms control 
and supervise workers through a rating system.82 For instance, Uber 
extensively monitors its drivers through various performance metrics that are 
provided to the drivers as feedbacks, in which they are compared to other 
drivers. This creates a hierarchical space in which “all participants relate to 
one another continuously and competitively.”83 This hierarchal ratings 
system is the only form of workers’ relationality supported by the platform. 
For Uber, its drivers are isolated bubbles. 

Besides the “disciplinary and incentivizing effects” of the performance 
metrics, customer ratings also control service providers. In an environment 
of outsourced quality control by customers of on-demand platforms, a 
“generalized audit culture” is created where service providers are continually 
pushed to “self-optimize and cater to the customer’s every whim.”84 

Studies show that workers report immense stress due to the algorithmic 
management obscurity and the rating systems.85 Furthermore, in the case of 
professional sharing-economy platforms (such as platforms for creative gig 
work, for example Upwork and PeoplePerHour), the model of platforms is 
designed to require professional workers to start from scratch in order to get 
a reputation; thus, platform members become “slaves” to their ratings and 
reviews and are significantly influenced by them.86 

b.  Low Level of Income 

As part of the sharing economy equalization myth, workers and others 
tend to believe that, in addition to flexibility, gig-economy platforms offer a 
good reward level for unskilled workers.87 Some studies have challenged this 

 
79 Bogliacino et al., supra note 77. 
80 Alex J. Wood, Mark Graham, Vili Lehdonvirta & Isis Hjorth, Good Gig, Bad Gig: Autonomy and 

Algorithmic Control in the Global Gig Economy, 33 WORK, EMP. & SOC'Y 56, 70 (2019). 
81 Id. at 70. 
82 Wood et al., supra note 80. 
83  Jane I. Guyer, The Eruption of Tradition?, 10 ANTHROPOLOGICAL THEORY 123, 126 (2010); van 

Doorn, supra note 12, at 903. 
84 Id. 
85 Kaldahl, supra note 74. 
86  Zsófia Tóth, Ekaterina Nemkova, Gábor Hizsák & Peter Naudé, Social Capital Creation on 

Professional Sharing Economy Platforms: The Problems of Rating Dependency and the Non-
Transferability of Social Capital, 144 J. BUS. RSCH. 450, 458 (2022). 

87  Hall & Krueger, supra note 40; Zach W.Y. Lee, Tommy K.H. Chan, M.S. Balaji, Alain Yee-Loong 
Chong, Why People Participate in the Sharing Economy: An Empirical Investigation of Uber, 28 
INTERNET RSCH. 829, 836 (2018). 
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assertion, revealing that the income from gig work tends to be very low, 
volatile, unstable, insecure, and unpredictable.88 

The level of payment depends on several factors. Typically, gig workers 
are paid by task rather than by hour. That also means that they are subject to 
unpaid time.89 In addition, workers may have to bear costs related to platform 
work (for example, materials, equipment, and other expenses such as a 
bicycle, gas, or even insurance costs). On top of that, workers pay fees to use 
the platform (before registration or after a gig is done).90 As a result, after 
accounting for these costs, the pay can be (very) low, not only the total 
amount earned, but also the amount earned per time unit in comparison to 
others performing similar tasks outside of the platform economy.91 

Another explanation for the low income is that sharing-economy 
companies are accelerating a “fragmentation process” by breaking down 
whole jobs into discrete task elements, each of which is then auctioned to the 
lowest bidder. Studies show that this process is precipitating a “race to the 
bottom” for wages and other performance expectations (like delivery 
times).92 Finally, the academic discussion also attributes the precarious work 
issue to an outsourcing of traditional employer risks from corporations to 
workers (such as low demand risks and legal risks such as fines due to 
unlawful hosting or driving).93 

There is strong evidence that the gig economy causes income reduction. 
In the transportation sector, alongside the rapid growth in the number of 
drivers, there has been a steady decline in average monthly earnings. Average 
monthly earnings among active drivers in the first quarter of 2018 were 53% 
lower than their peak in the first quarter of 2014, a downward trend observed 
even among the highest earning and most engaged drivers.94 

Another study analyzed survey results of over 1,100 Uber and Lyft ride-
hailing drivers, showing that a driver’s median profit is $3.37 per hour before 
taxes, and 74% of drivers earn less than the minimum wage in their country. 
Moreover, 30% of drivers lose money once vehicle expenses are accounted 
for.95 A similar study on Deliveroo’s riders in Belgium shows more of the 
same.96 

Extending to other sectors, a comprehensive study examined five gig-
economy platforms (Amazon Mechanical Turk (U.S.); CrowdFlower (U.S.); 

 
88 HAUBEN, supra note 70. 
89 Id. At 32. 
90 Id. 
91 Id. 
92 Healy et al., supra note 59, at 236. 
93  Peter Timko & Rianne van Melik, Being a Deliveroo Rider: Practices of Platform Labor in 

Nijmegen and Berlin, 50 J. CONTEMP. ETHNOGRAPHY 497, 501 (2021); Alexandrea J. Ravenelle, 
Digitalization and the Hybridization of Markets and Circuits in Airbnb, 23 CONSUMPTION MKTS. & 

CULTURE 154, 157 (2020); Hoang et al., supra note 9; see also Yifat Aran & Raviv Murciano-Goroff, 
Equity Illusions, J. L. ECON. ORG.  (forthcoming 2023) at 35, https://papers.ssrn.com/sol3/papers.cfm? 
abstract_id=3953823 (cautioning that the deregulation of equity-based compensation in private issuers 
may enable these companies to shift greater risks onto gig workers through the use of securities). 

94 FARRELL ET AL., supra note 21, at 23. 
95  Stephen Zoepf, Stella Chen, Paa Adu & Gonzalo Poso, The Economics of Ride Hailing: Driver 

Revenue, Expenses and Taxes, 18 (MIT Ctr. for Energy & Env't Pol'y Rsch., Working Paper No. 2018-
005, 2018).  

96  Jan Drahokoupil & Agnieszka Piasna, Work in the Platform Economy: Deliveroo Riders in Belgium 
and the SMart Arrangement 19 (Eur. Trade Union Inst., Working Paper No. 2019.01, 2019). 
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Microworkers (U.S.); Clickworker (Germany); Prolific (U.K.)) and found 
that the average remuneration across them was $4.43 per hour, and $3.31 per 
hour when total paid and unpaid hours were considered. Median earnings 
were even lower at $2.16 per hour.97 

Another study, investigating the impacts of the COVID-19 pandemic on 
gig workers, surveyed 302 gig-economy workers in California. Eight out of 
ten workers said their current pay was insufficient to meet their household 
expenses. One-third did not have enough money to buy groceries; another 
39% were close to not having enough. One in five (21%) did not have money 
for the next month’s rent, and more than one-third (34%) were not sure if 
they would have enough.98 

Finally, contrary to the belief that gig workers are working in these jobs 
only as supplementary income, an enormous number of people in fact depend 
solely on gig-work income.99 As a result of the low income, their socio-
economic situation is deteriorating, and the social gaps are widening. 

c.  Health, Safety, and Mental Risks 

The profile of most sharing-economy jobs often involves health, safety, 
and mental risks. These might be occupational-health risks, like an increased 
risk of traffic accidents for Uber drivers and bike couriers, or 
musculoskeletal injuries associated with repetitive tasks like typing.100 
Additional sources of risk also include the potential danger of entering an 
unfamiliar home to provide cleaning or care-giving services. These 
challenges are made worse in jurisdictions without appropriate occupational-
health and personal-security regulations and enforcement that apply to 
workers who are not considered employees. 

As we mentioned earlier, algorithmic management could cause 
overwork, sleep deprivation, exhaustion, and high stress and can raise 
interpersonal safety risks.101 In a survey done among TaskRabbit workers 
(“Taskers”) about their health concerns, it was found that the fact that the 
platform does not provide health insurance was a more salient concern for 
Taskers who did not have insurance through another source, such as a spouse 
or employer.102 The most prominent safety concern reported by Taskers was 
ergonomic risks related to physical tasks such as lifting, which is concerning 
given that Taskers often either work alone or with strangers. Taskers also 
cited interpersonal safety risks as a major concern, especially when Taskers 
were female.103 

 
97  JANINE BERG, MARIANNE FURRER, ELLIE HARMON, UMA RANI & M. SIX SILBERMAN, DIGITAL 

LABOUR PLATFORMS AND THE FUTURE OF WORK: TOWARDS DECENT WORK IN THE ONLINE WORLD 49 
(2018). 

98  LUCERO HERRERA, BRIAN JUSTIE, TIA OONSE & SBA WAHEED, WORKER OWNERSHIP, COVID-
19, AND THE FUTURE OF THE GIG ECONOMY 3 (2020). 

99  ANDERSON ET AL., supra note 27, at 6 (“31% of current or recent gig workers—representing 3% 
of U.S. adults overall—say this has been their main job over the past 12 months.”); see also CRISTIANO 

CODAGNONE & BERTIN MARTENS, SCOPING THE SHARING ECONOMY: ORIGINS, DEFINITIONS, IMPACT 

AND REGULATORY ISSUES 17 (2016). 
100 Bajwa et al., supra note 71, at 2. 
101 Wood et al., supra note 80; Kaldahl, supra note 74. 
102 Kaldahl, supra note 74, at 48. 
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A recent study investigated the risk-behavior characteristics of meal-
delivery couriers at urban intersections in Beijing. According to the study, 
delivery couriers on electric bicycles have higher traffic-accident 
involvement as well as higher fatality and injury rates, not only because 
delivery couriers are more often exposed to traffic environment, but also 
because they show more risky traffic behaviors (for example, crossing a red 
light) than normal electric-bicycle riders, as a result of work-related factors, 
such as time pressure, communication with customers, and navigation 
issues.104 

Above all, the COVID-19 pandemic significantly increased the 
insecurity and precarious nature of gig work. More generally, the pandemic 
created an uneven distribution of remote- and proximity-work opportunities 
and risks following lines of social privilege: middle- and upper-class workers 
can mostly work safely at home, while working-class and precarious “last-
mile workers” are forced into out-of-home occupations, both essential and 
non-essential. More specifically in the gig-platform context, platforms tried 
to minimize that risk by offering “contactless delivery” services that require 
riders not to hand-deliver meals, thereby reducing infection risks for 
customers.105 However, the work of drivers cannot be contactless, as they 
must still interact with restaurant staff, circulate in public spaces, and touch 
potentially contaminated surfaces.106 

Finally, according to a survey study conducted following the pandemic 
among platform workers, most (78%) of the workers reported they had not 
been able to communicate with their companies about health and safety 
needs and concerns. Three-quarters said the companies were doing little or 
nothing to protect them from the pandemic.107 A study from India showed 
that platform workers often had to pay out of pocket for safety equipment 
such as face masks and hand sanitizer, in addition to fuel and vehicular-
maintenance expenses.108 In the absence of specific policies and guidelines, 
some Indian platforms designed perverse incentive mechanisms such as the 
promise of one-time insurance payments against health risks and continued 
to extract longer work hours from their employees.109 

d.  Inability to Unionize 

One of the main aspects that influence working conditions is gig 
workers’ inability to unionize and collectively bargain. As one study argued, 
the “spatially fragmented nature of some platforms means that workers from 

 
104 Hua Qin, Yuhao Wei, Qidi Zhang & Liang Ma, An Observational Study on the Risk Behaviors of 
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around the world are brought into competition with one another for the same 
jobs.”110 Where more people from low-income countries can participate in 
the competition, it only gets harsher.111 In terms of organized work, platform 
workers have little ability to negotiate wages or working conditions with 
their employers who are often on the other side of the world. 
Consequentially, the new global market for work provides workers with jobs 
characterized by long and irregular hours and relatively low income.112 

There are currently no agreements for collective bargaining with gig-
economy workers, leaving workers unable to collectively negotiate 
improved working conditions or wages.113 In addition to that, many 
platforms make it very difficult for workers to communicate with one 
another. Furthermore, most platforms position themselves as intermediaries 
rather than as employers, which means it is less clear who is the authorized 
supervisor with whom workers can negotiate.114 

3.  Discrimination and Stereotypic Biases 

In the face of utopian promises of a more egalitarian world, there is 
increasing evidence that this new world of gig work replicates old 
discrimination and stereotypic biases, thus reflecting or even exacerbating 
old disparities.115 The algorithmic management style creates a model in 
which not only is the workplace inflected by racial and gender inequalities, 
but these inequalities are also encoded into the software infrastructures of 
on-demand platforms, further increasing the discriminatory effect.116 In the 
following section we will describe, in detail, the impact of well-known 
discriminatory practices and powers on the gig-platform ecosystem. 

a.  Gender 

Even though women are often equally or more represented than men in 
the gig system, they continue to be punished by gender stereotypes, despite 
the veil of anonymity created in most of the platforms.117 But the sources of 
gender disparities in the platform world often do not result from either the 

 
110 Mark Graham & Jamie Woodcock, Towards a Fairer Platform Economy: Introducing the 

Fairwork Foundation 29 ALTERNATE ROUTES 242, 243 (2018). 
111  Mark Graham, Isis Hjorth & Vili Lehdonvirta, Digital Labour and Development: Impacts of 

Global Digital Labour Platforms and the Gig Economy on Worker Livelihoods, 23 TRANSFER: EUR. REV. 
LAB. & RSCH. 135, 135 (2017); see also Anat Alon-Beck, Michael Agmon-Gonnen and Darren 
Rosenblum, Duty to Diversify, 75 VAND. L. REV. 97 (2022); Anat Alon-Beck, Michal Agmon-Gonnen 
and Darren Rosenblum, No More Old Boys’ Club: Institutional Investors’ Fiduciary Duty to Advance 
Board Gender Diversity, 55 U.C. DAVIS L. REV. 102 (2021). 

112 Graham & Woodcock, supra note 110, at 243–44. 
113  Mark Graham, Jamie Woodcock, Richard Heeks, Paul Mungai, Jean-Paul Van Belle, Darcy du 

Tont, Sandra Fredmane, Abigail Osiki, Anri van der Spuyf & Six M. Silberman, The Fairwork 
Foundation: Strategies for Improving Platform Work in a Global Context, 112 GEOFORUM 100, 101 
(2020); see also V. J. Schapers, Protecting Workers in the Platform Economy, an Analysis of Tactics Used 
by Labor Unions (Bachelor's Thesis, Univ. of Twente, 2018), http://essay.utwente.nl/75594/ [https:// 
perma.cc/BP6G-XE3S]. 

114 Id. 
115 Hoang et al., supra note 9. 
116 van Doorn, supra note 12, at 907. 
117  CRISTIANO CODAGNONE, FABIENNE ABADIE & FEDERICO BIAGI, THE FUTURE OF WORK IN THE 

‘SHARING ECONOMY’ 6 (2016). 
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deliberate actions of platform designers to exclude women, or even 
necessarily from what are thought of as “implicit biases” in other contexts.118 

First, the platform economy appears to be struggling to change the 
landscape of the traditional gender division of labor. In many cases it is 
women who choose to participate in more traditionally feminine chores, such 
as house cleaning, laundry, or food shopping. Therefore, it is difficult to 
argue in advance that the platform economy can reduce gender gaps.119 

When exploring the earnings of over a million Uber drivers in the U.S., 
a gap of 7% between female and male drivers was found. However, it has 
been suggested that this gap is due to platform experience, preferences, and 
constraints about where to work.120 These gaps have not yet been explored 
on task-gig platforms but will probably show the same results for the same 
reasons, as suggested by a study on TaskRabbit. This survey study revealed 
that women are far more likely than men to avoid doing a task, primarily for 
safety and distance reasons. As such, although women comprise the majority 
of taskers, the number of available tasks is somewhat smaller for them than 
it is for male workers. In other words, the study found that a larger pool of 
women is likely competing for a smaller pool of tasks, which may have an 
effect on wages over time and can lead to a gender-wage gap.121 

More evidence was provided in a survey of platform-based food 
delivery. Female workers expressed deep resentment about the daily 
indignities they suffered at the hands of their most privileged customers, the 
low pay they received, and the degrading treatment meted out by the 
companies for which they work.122 

These figures are worrying given that women depend on gig work more 
than men. Women working on gig-economy platforms are often in a 
particularly precarious position because they are more likely to have part-
time employment or otherwise be unemployed, while men more often 
engage in platform work alongside full-time employment.123 

b.  Race 

Like gender, old discrimination practices and biases also arise when it 
comes to race. Even though gig-economy companies “employ” their share 
of white middle-class men, the majority of cleaners, janitors, and home-care 
providers operating in the gig economy are working-class men and women 
of color, especially in urban areas.124 Studies have found that race predicts 

 
118  Naomi Cahn, June Carbone & Nancy Levit, Discrimination by Design?, 51 ARIZ. ST. L.J. 1, 20 
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Gap in the Gig Economy: Evidence from over a Million Rideshare Drivers, 88 REV. ECON. STUD. 1, 7 
(2021). 

121  Jacob Thebault-Spieker, Loren G. Terveen & Brent Hecht, Avoiding the South Side and the 
Suburbs: The Geography of Mobile Crowdsourcing Markets, in PROCEEDINGS OF THE 18TH ACM 

CONFERENCE ON COMPUTER SUPPORTED COOPERATIVE WORK & SOCIAL COMPUTING 265, 266 (2015). 
122 Milkman et al., supra note 119, at 358. 
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Inequality in Germany and the United States 27 (Weizenbaum Inst. for the Networked Soc'y, Working 
Paper No. 7, 2020). 
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participation in rideshare driving, house and laundry cleaning, and the selling 
of consumer brands.125 

One of the main problems of the platforms is that racial biases 
overshadow and bypass the color blindness of digital systems. For example, 
in Uber’s case, any biases held by passengers may be funneled through the 
ratings-model feedback mechanism and could have a disproportionately 
adverse impact on drivers who are people of color. Passengers might 
intentionally, or unintentionally but due to their inherited biases, rate drivers 
who are people of color less charitably.126 Through the rating system, which 
serves as an essential part in most of the platforms, 

[C]onsumers can directly assert their preferences and biases in ways 
that companies would be prohibited from doing directly. In effect, 
companies may perpetuate bias without being liable for it, as the 
grounds for firing or ‘deactivating’ a particular driver may be derived 
from a large corpus of individual ratings, that perform an imbedded 
bias in their ratings.127 

c.  Age 

As explained with regards to race and gender, for tasks intermediated by 
a platform yet carried out in real life, it becomes more difficult to 
disaggregate factors such as age from job performance. Customers see the 
Uber driver who will pick them up or the worker from TaskRabbit who will 
assemble their IKEA furniture and receive information about the worker’s 
age as well as race and gender. For example, on driving platforms such as 
Uber, stereotypes about older drivers as being slower, less reactive, and less 
safe, may come into play, although statistics show that older drivers have no 
more accidents on average than younger drivers.128 

Older workers confront a particular set of pernicious stereotypes when 
dealing with technology and on-demand platforms. Common stereotypes 
about older workers include the idea that they cost too much money; that 
they do not understand technology; that they are unmotivated, more 
accident-prone, and resistant to change.129 These outdated stereotypes are 
driving more significant implications in the context of the gig-platform 
economy since it is heavily dependent on new technologies and frequent 
changes in the workplace ecosystem. 

C.  THE HOUSING MARKET 

One of the most prominent, successful, and lucrative segments of the 
sharing economy is the short-term rentals market.130 Paramount above all 
is of course Airbnb, a home-sharing platform, which, together with Uber, 
was considered the most significant company in the sharing economy pre-

 
125 Hoang et al., supra note 9, at 695; see also ANDERSON ET AL., supra note 27. 
126 Brishen Rogers, The Social Costs of Uber, 82 U. CHI. L. REV. DIALOGUE 85, 95 (2015). 
127  Alex Rosenblat, Karen Levy, Solon Barocas & Tim Hwang, Discriminating Tastes: Customer 

Ratings as Vehicles for Bias, DATA & SOC'Y 1, 8 (2016). 
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129 Id. at 49. 
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COVID-19.131 Founded in 2008 in San Francisco, Airbnb has over four 
million hosts and over one billion guests in over one hundred thousand cities 
and towns in almost every part of the world.132 Due to its unequivocal market 
share, it will serve as our prime example. 

In accordance with the sharing economy equalizing myth, it is also 
commonly claimed that the short-term rentals sharing market in general—
and Airbnb in particular—has the power to reduce social disparities and 
bring about greater efficiency and, simultaneously, fairer distribution of 
wealth. The basic rationale for this claim is that with Airbnb, people can 
increase their income through a short-term rental of an unused resource in 
the property in which they live or own; at the same time, tourists and short-
term visitors also benefit from falling prices following the increase in 
supply.133 

Airbnb’s success relies on its ability to turn to its benefit the fundamental 
failures of the housing market. Through an effective digital and accessible 
platform, short-term rentals allow for the exploitation of two monopolistic 
powers that characterize the American housing market: governments that 
control land uses by zoning bylaws, and landowners who control the price 
and actual use of their properties. Though subject to zoning and rent controls, 
the concentration of landownership allows big landowners to raise markups 
excessively. The next section presents our novel claim that Airbnb has the 
power to exploit what we termed as the structural regulatory arbitrage. 
Following it we describe evidence on the impact it has on the market. 

1.  Airbnb’s Power to Exploit the Structural Regulatory Arbitrage 

The most significant economic failure of the housing market, as 
identified by much of the economic scholarship, is that this market is heavily 
regulated by local land-use policy—for example, zoning.134 This regulation 
“appears to be the single most important influence on the supply of 
homes.”135 In that sense, housing regulation is considered a limitation on the 
market that reduces the supply of developable land and therefore drives 
housing prices up.136 

Economists view zoning’s “original sin” as the added extra costs to a 
construction project created by the restrictions on the size and type of 
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“Sharing” Economy of Airbnb?, in PROCEEDINGS OF THE 25TH INTERNATIONAL CONFERENCE ON WORLD 
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135  Joseph Gyourko & Raven Molloy, Regulation and Housing Supply 1 (Nat'l Bureau of Econ. 

Resch., Working Paer No. 20536, 2014). For a recent discussion, see Mihir Zaveri, Why It’s So Hard to 
Find an Affordable Apartment in New York, N.Y. TIMES (Aug. 1, 2022) https://www.nytimes.com/2022/ 
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housing units that can be built.137 On the other hand, social scientists depict 
zoning’s “sin” not in inefficiency but in discrimination and segregation:138 
zoning’s original goal, and its often intended or unintended outcome,139 is to 
exclude people of color and the poor.140 Thus, zoning is not only a handicap 
on market efficiency, but also a mechanism that pushes away supply for a 
variety of products that could fit the needs of disadvantaged members of the 
population. 

Airbnb’s platform can cut across zoning’s most rigid restriction: single-
family zoning. While single-family zoning is targeted by growing waves of 
reform backed by the White House141—cities like Minneapolis, Portland, 
Sacramento, and Berkeley are currently working on effectively eliminating 
such zoning—it remains a widely popular form of regulation.142  A few states 
have begun to tackle single-family zoning by allowing accessory dwelling 
units.143 At the same time, with Airbnb’s platform, multiple families can 
make non-singular use of a property zoned as single-family—by renting 
away slices of a house or by renting a house for short terms with numerous 
users around the year. 

Airbnb is also capable of overcoming land-use restrictions, most 
prominently the common restriction on single-land-use. Single-land-use is a 
common form of regulation, where residential uses are not allowed to co-
exist with business uses (for example, retail, office). As Hirt observed, “The 
exclusivity of residential zoning districts is a deeply engrained planning and 
regulatory tradition in America.”144 Airbnb manipulates this restriction as it 
mixes non-residential tourist uses on the neighborhood level. 

Another market characteristic of the housing market is the owners’ 
monopoly power to decide if and how to utilize and price their properties. 
This power, which is grounded in property ownership, is limited by zoning, 
on the one hand, and by rent control, where it exists, on the other hand. 
Economists’ opposition to both types of regulations145 is based on their 
reluctance to consider the distributional effect of a no-regulation mode that 
they prefer for terms of efficiency. Indeed, where no regulation exists, the 
positive effect on housing is evident in rising prices. For instance, studies on 
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the removal of rent control support this claim.146 Moreover, as a recent study 
on New York City’s housing market shows, in a non-regulated environment 
of landownership concentration, landowners with higher concentration rates 
at the census-tract level147 will always raise markups up to one third of rent 
prices.148 In democratic regimes, anti-concentration regulation can rarely be 
found,149 and recent attempts to advance such regulation are characterized as 
progressive and were not easily welcomed.150 

Airbnb provides an opportunity to amplify the effect of concentration as 
hosts can offer listings that they do not own. Many companies are offering 
“management services” in which they market and manage others’ properties. 
Thus, the benefits of concentration are utilized and exacerbated without the 
burden of investing in landownership. 

Ostensibly, regulation is potentially both the reason and the solution for 
housing-market failures. Into this murky water Airbnb entered, with the 
promise of bringing better efficiency and fairer distribution. In general, there 
is quite a bit of evidence showing the positive effects of Airbnb. Among 
others, studies found that Airbnb activity can create new jobs,151 increase 
employment even in the traditional hotel industry,152 and help smaller areas 
and businesses (for example, restaurants) grow and develop by increasing 
the volume of tourists.153 However, the activity of sharing accommodation 
has a significant impact on the housing markets in which it operates. 

 Thus, to establish the actual contribution of the sharing economy to the 
field of accommodation, one must look at the overall result from a macro-
level point of view—that is, not only on the impact on the tourism sector but 
on the entire housing sector and the implications of the changes on the local 
community.  

2.  The Actual Impact of Short-term Rentals on the Housing Market 

In this Section, we will present some of the main adverse effects of short-
term rentals on the housing market as empirically evidenced in the literature. 
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We refer to (1) rising housing and rental prices; (2) gentrification; and (3) 
issues of wealth distribution based on the identity of hosts and discrimination 
against guests. 

a.  Rising House and Rental Prices 

In many metropolitan cities around the globe, housing prices are 
surging,154 leading to significant issues of housing affordability and social 
unrest with implications on employment rates, demographic distribution, and 
mobility.155 What causes the dramatic surge in housing prices and what 
regulatory interventions are required, if at all, are complex questions.156 
However, the mushrooming extent of short-term rentals, like Airbnb, 
represents an entirely new use of residential properties for commercial 
purposes, an advancement that calls for empirical studies to better 
understand how and when these rentals cause housing affordability problems 
and how they should be treated.157 

The effect of the sharing economy on the housing and tourist markets 
and on the urban structure is subject to growing attention,158 particularly with 
respect to the appropriate regulatory response.159 The empirical research on 
the effect of short-term rentals (STRs) on local housing markets is also 
growing.160 

Several prior studies concern the price effects of STRs. A pioneering 
study conducted in Boston relied on a measure of “Airbnb density,” which is 
created by dividing the number of Airbnb listings by the total number of 
housing units in a census tract to document how a one-standard deviation 
increase in Airbnb density leads to a 0.4% increase in local rents. Moreover, 
Airbnb activity suppresses the supply of units offered for rent, such that a 
one-standard deviation increase in Airbnb listings relative to total housing 
units is correlated with a 5.9% decrease in the number of rental units offered 
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for rent. This study also revealed that while 82% of Airbnb hosts had one 
listing in the examined period, the remaining 18% had 46% of the properties 
listed, indicating the deep involvement of for-profit operators. In the study, 
the rental data was obtained from a commercial service that aggregates 
listings of housing for rent from the web. Data on actual transactions and on 
the sales market were not studied. In addition, the studied period was short 
(one month), and the overtime market adjustment to STRs was not 
examined.161 

Studies on New York City found a huge impact on long-term renters: the 
net impact of Airbnb aggregated across all renters is a loss of $2.4 billion, 
where the losses from the rent channel at $2.7 billion dominate the gains 
from the host channel at $0.3 billion.162 Significant effect was also found on 
housing prices—a 1% increase in Airbnb listings is associated with increases 
of 0.06% to 0.011% in house values.163 

Another large-scale study examined Airbnb’s impact on American 
cities.164 In order to overcome the challenge of controlling for the factors 
other than Airbnb activity, the study distinguished between “touristy” and 
“non-touristy” zip codes according to the volume of restaurants and bars in 
each location. The study found that a 1% increase in Airbnb listings leads to 
a 0.018% increase in rents and a 0.026% increase in house prices. 

Another recent study focused on eight French cities and found 
differences between the cities examined.165 In Paris, for example, the 
researchers found that a 1% increase in Airbnb listings leads to a 0.5242% 
increase in rents, whereas for professional Airbnb rentals only, the effect is 
1.2372% and 1.7083% for new lessees. In that study, the effect increases with 
higher owner-occupancy-rates and decreases with the density of hotels. 

These and other studies advance our understanding of Airbnb’s effect on 
the housing market, although they suffer from many limitations: (1) they 
usually lack or have minimal controls on the demand side; (2) the interaction 
between the housing and the rental markets are usually not studied;166 (3) the 
geographical scale in which the studies are undertaken—mostly at the zip 
code or neighborhood level—might not be sufficient to identify the effect of 
Airbnb activity over other factors;167 (4) they do not usually clearly 
distinguish between “professional” and “non-commercial” listings;168 (5) 
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165 Kassoum Ayouba, Marie-Laure Breuillé, Camille Grivault & Julie Le Gallo, Does Airbnb Disrupt 
the Private Rental Market? An Empirical Analysis for French Cities, 43 INT'L REGIONAL SCI. REV. 76, 
88–89 (2019). 

166 Barron et al., supra note 164 (providing data on the effect of Airbnb on both markets, but without 
offering sufficient discussion). 

167 Ayouba et al., supra note 165 (the exception here for the study of the rental market only).  
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they do not use housing price data from both ads and actual transactions—a 
strategy that is important to identify the interaction between the two sources. 

The regulatory response to sharing-economy activities should depend on 
the type of actual practices.169 Accordingly, the study of Airbnb’s effect on 
the real estate market should focus not only on housing prices. It should also 
deal with the question: How is the price increase distributed among different 
social segments? Who benefits and who loses from it?170 Furthermore, we 
should ask whether sharing activities induce property owners to reuse their 
existing stock more efficiently,171 increasing utilization of excess capacity by 
leveraging the “‘surplus value’ of unused or under-utilized assets” to create 
“more capacity than the owner can herself use at once and that can thereby 
be monetized.”172 Such increased utilization could take place by renovating 
unused or dilapidated units and by renting out bedrooms when the owners 
are away or that might otherwise sit idle.173 

Furthermore, are sharing-economy activities actually about usages that 
are akin to conventional commercial use—not significantly different from 
the supply that incumbents provide, where landlords gradually shift to letting 
their units on sharing platforms, resulting in fewer units remaining available 
for more permanent residents and rising prices? In other words, is the sharing 
economy creating a different market of housing units for short-term 
commercial rent that competes with both the housing market and the 
commercial accommodation market,174 or is it about exhaustion of existing 
goods without altering their basic purpose of meeting local housing demand? 

If sharing activities are characterized as increased utilization of existing 
goods, this would mean that current holders, whether owner-occupiers or 
renters, enjoy the added revenues. When it comes to renters re-letting their 
apartments to strangers, normative questions arise regarding the 
redistribution of wealth between owners and residents. This is especially 
troubling where rent-controlled tenants rent out their below-market units for 
short durations at market-level or premium prices, in violation of the law.175 

In line with the concentration thesis explained above, a recent study has 
shown that when Airbnb adopted a policy that limited the number of 
properties a host could manage in the city, the prices of apartments for sale 
and rent fell by about 3%.176 Similarly, a study on cities in Los Angeles 
County that impose restrictions on Airbnb showed that the regulations 
reduced listings by 50% and housing and rent prices by 2%.177 
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93 (2020). 
174 Zervas et al., supra note 133; Chiara Farronato & Andrey Fradkin, The Welfare Effects of Peer 

Entry in the Accommodation Market: The Case of Airbnb (Nat’l Bureau of Econ. Rsch., Working Paper 
No. 24361, 2018).  
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Local Residential Markets?, 68 MGMT. SCI. 8589 (2022). 
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Market: Quasi-Experimental Evidence from Airbnb in Los Angeles, 124 J. URB. ECON. 1, 1 (2021). 
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Finally, it should be noted that the COVID-19 pandemic has affected the 
tourism industry, and Airbnb activity is no different in this sense.178 Due to 
the difficulties in moving between countries and the need for social distance, 
Airbnb activity has declined naturally.179 Some saw that as a rare opportunity 
to moderate its negative impact.180 Indeed, a study from Sydney shows that 
rental prices have dropped by up to 7% during the pandemic in Airbnb’s 
more significant areas of activity, in line with the decline in platform 
activity.181 In the context of the pandemic, we still have to wait for more 
studies to come about the long-term impact and whether Airbnb activity will 
moderate.  At the more general level, this study is a further proof of the 
dramatic effect of Airbnb activity levels on rental prices.  Based on all the 
studies discussed above, the relationship between the rise in Airbnb usage 
and the increase in both housing and rental prices is clear and undeniable. 

b.  Gentrification 

Related but separate from the effect on housing and rent prices is the 
phenomenon of gentrification; it has been claimed that the rise of Airbnb is 
accelerating gentrification in tourism cities.182 Gentrification refers to “the 
process of neighbourhood change in which capital investment in the housing 
market results in the displacement of existing populations and the arrival of 
newcomers with higher socio-economic status.”183 Proliferation of short-
term rentals “can foster tourism gentrification as a process of land-use 
change from residential to commercial uses in which transient visitors 
replace long-term residents.”184 One of the most popular explanations for 
tourism-driven gentrification is the short-term rent gap. The potential 
impacts of Airbnb in terms of gentrification and displacement “go well 
beyond the impacts that previous forms of touristic housing have had.”185 

The research associating Airbnb with gentrification is still in its infancy, 
but in recent years there has been growing evidence from cities around the 
world of displacement and gentrification. One study showed evidence of 
gentrification in the poorer neighborhoods of Los Angeles.186 Another study 
on Amsterdam identified strong ties between Airbnb activity and gentrified 
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neighborhoods.187 Another study focused on three main cities in Europe—
Athens, Lisbon, and Milan—and found in all cases that “Airbnb is fostering 
a new form of urban displacement at a faster rate than traditional housing 
gentrification, with the renting of prime residential areas to tourists.”188 
Similar evidence also comes from the city of Reykjavik, Iceland.189 

Finally, several studies have found that gentrification processes may 
particularly affect racial-minority populations. Thus, Robertson 
demonstrates in his research how the working-class Black community is a 
major victim of gentrification in the city.190 Similarly, evidence from Chicago 
points to a significant impact on Hispanic and Black neighborhoods.191 To 
end, the evidence from Athens also indicates that Airbnb “may be the catalyst 
for the massive displacement of lower-income social groups and migrants 
from socially-mixed areas that have provided affordable housing over the 
last thirty years.”192 

c.  Identity of Hosts and Discrimination Against Guests 

So far, we have mainly discussed the externalities of short-term-rentals 
on the housing market. But beyond that, one must also address who are 
actually the winners from home-sharing. As mentioned, the founding myth 
of Airbnb describes peer-to-peer accommodation, one in which the host is an 
ordinary person, and the guest is hosted in her apartment in order to “live 
like a local.” This arrangement arguably creates opportunities for more 
equitable distribution. Recently, more and more evidence is emerging that 
contradicts this myth. 

First, the issue of Airbnb hosts’ identity arises. Apart from the fact that, 
in many cases, the primary earners of the platform come from a privileged 
class and less from disadvantaged groups193—so it may not be able to reduce 
class gaps—over the years, Airbnb’s hosting has also become less and less 
authentic and collaborative.194 These claims are heard in light of a significant 
increase in the involvement of institutional investors and real estate 
companies in the platform, who see STR as a potential for capital 
investments.195 According to one study, 78% of Airbnb landlords are 
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individual and corporate investors.196 This trend was also observed in the 
United States across all 50 states: 63.5% of Airbnb hosts had two or more 
listings, generating as much as 69% of Airbnb’s revenues.197 Despite rising 
claims that the COVID-19 pandemic may moderate this trend,198 the long-
term impact is unclear and should be examined in future research. 

Even if disadvantaged groups host less, profit can still be claimed from 
a consumer’s point of view, as lowering prices following Airbnb activity 
helps increase disposable income and make tourism accessible. On the other 
hand, in recent years, there have been harsh allegations of racial 
discrimination against guests,199 which to some extent weakens the argument 
of consumer welfare. A study found discrimination occurs among landlords 
of all sizes, including small landlords sharing the property and larger 
landlords with multiple properties. Applications from guests with 
distinctively African American names are 16% less likely to be accepted 
relative to identical guests with distinctively White names.200 

D.  THE FINANCE MARKET 

The finance market is the third and final market we would like to discuss 
regarding the sharing economy’s effects.201 Financial markets play many 
important economic roles. They enable individuals to achieve a better 
balance between current and future consumption. For example, 
entrepreneurs with good investment projects may be in need of financing 
while individuals wanting to provide for their retirement may be looking for 
avenues in which to invest their savings. Financial markets bring borrowers 
into contact with lenders and in the process make both better off. Financial 
markets also allow efficient risk sharing among investors. Diversifiable risk 
can be eliminated by holding assets the returns of which are not perfectly 
correlated.202 Financial markets not only help investors in diversifying some 
of the risk, but also offer a wide array of financial instruments with very 
different risk-return relationships. This enables individuals to choose the risk 
profile of their investments according to their risk-tolerance levels.203 

In recent years, financial technology (“fintech”) innovations have 
transformed a variety of financial activities and reshaped the structure of the 
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financial market. The key features that differentiate today’s fintech from 
early applications of technology to finance include (i) massive processes of 
digitization and digitalization (for example, financial firms are closing 
branches at a rapidly growing pace and moving to communicate with their 
clients through online channels); (ii) increasing use of algorithms with 
decision-making capacity to displace humans in the provision of financial 
services (for example, robo-advisors); (iii) increasing use of data, including 
new data types, to deliver financial services (for example, credit scoring); 
and (iv) disintermediation—that is, the creation of new business models that 
allow startups to provide financial services directly to consumers without the 
involvement of traditional middlemen (for example, marketplace lending).204 

One of the most important fintech innovation vehicles are the 
marketplace lending platforms. Marketplace lending platforms, such as 
Prosper and Lending Club, match lenders with borrowers without the 
involvement of traditional credit intermediaries. By cutting out a level of 
intermediation, they can reduce operational costs and consequently offer 
attractive interest rates for both borrowers who look for an external source 
of credit and for lenders who seek to diversify their investment portfolio with 
a new asset class (Peer-to-Peer (“P2P”) loans). 

Those platforms also showcase the potential benefits associated with the 
increasing use of AI and big data techniques. Utilizing sophisticated 
algorithms and a wide variety of data sources—such as social media activity 
and property ownership—to credit scoring, P2P platforms can produce more 
predictive credit assessments and promote financial inclusion by providing 
access to credit for potential borrowers with limited credit history. Against 
those benefits, however, marketplace lending platforms also introduce new 
concerns in terms of consumer protection, market integrity, and financial 
stability. In this part of the Article, we describe the ways in which these 
platforms distort the market mechanism and give rise to discriminatory 
effects. 

1.  The Rise of the Sharing Fintech Market 

The rise of P2P lending platforms has dramatically affected the financial 
market.205 This fintech initiative, defined broadly as the use of non-bank 
online platforms that match borrowers with lenders, is arguably one of the 
most important innovations in the area of alternative finance. It changes the 
way lenders and borrowers interact, allowing them to transact directly with 
each other without the involvement of traditional financial intermediaries. It 
reconstructs the credit market by driving massive disintermediation, and it 
reshapes our general understanding of financial systems by introducing 
novel financial business models. 
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In 2005, the first P2P lending platform, Zopa, emerged in the UK.206 The 
global economic crisis that followed shortly afterward accelerated the 
development of other fintech-based platforms.207 Since then, the P2P market 
size has been growing globally and is one of the fastest growing financial 
markets in recent years. In the U.S., the P2P platform market reached $61.1 
billion in overall volume in 2018. The annual growth rate of P2P platforms 
between 2013-2018 was an impressive 32.5%.208 

The largest and most well-known platforms in the U.S. are 
LendingClub—the world’s largest platform, which controls almost half of 
the market in the U.S.—and Prosper.209 In the UK, P2P platform market 
volume reached £6.2 billion in 2017, accounting for an annual growth rate 
of 35.2% since 2011. Regionally—that is, combining the UK and Europe—
the average growth rate between 2013-2018 was 69%. Although the UK has 
since remained in the leading position, the rest of Europe is catching up. 

There are several features and qualities of P2P lending that contribute to 
the claim that these platforms can create a better distribution of wealth in the 
financial market and to a more efficient use of financial resources. First and 
foremost, P2P platforms allow capital loans outside the traditional banking 
world, directly from person to person only with the mediation of platforms. 
For lenders, P2P creates convenient opportunities for individuals to gain a 
better return on their money. More importantly, from the borrowers’ 
perspective—whether small businesses or individuals—the platforms 
provide an opportunity for loans at more convenient costs and with greater 
access, especially to those who have limited access to loans through banks.210 
In other words, the platforms promote financial inclusion by providing a 
lending channel to borrowers who have traditionally been deferred by the 
banks or do not even approach banks knowing that they will be rejected.211 

2.  The Actual Performance of P2P Lending Platforms 

Recent empirical studies on P2P lending platforms support some of these 
claims: P2P platforms were associated with an increase in financial inclusion 
and accessibility among rural communities that lack financial institutions,212 
people moving from the village to the city,213 and small and medium 
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enterprises (“SMEs”).214 More recently, the importance of the role of P2P 
lending platforms has been demonstrated during the COVID-19 pandemic. 
The P2P lending industry recovered faster than bank lending,215 and the 
volume of P2P lending even surpassed pre-pandemic volume.216 These 
results highlight the importance of the availability of P2P loans and their 
potential to replace or increase the volume of lending provided by traditional 
financial institutions during times of crisis and routine.217 

On the other hand, P2P lending platforms also have negative 
implications for equality and the efficient distribution of wealth. To fully 
understand these, one has to take a closer look at the identity of the sharing 
parties, borrowers and lenders. While P2P lending platforms were originally 
designed to serve retail lenders only, they increasingly opened to institutional 
lenders such as banks, hedge funds, and pension funds.218 For example, data 
from Prosper show that between 2013 and 2019 retail investors funded only 
8.4% of loans,219 and additional evidence show that the presence of 
institutional investors in P2P consumer lending platforms in the U.S. market 
rose from 53% in 2015 to 97% in 2017.220 Since institutional investors are 
companies or organizations that invest money on behalf of clients or 
members like hedge funds, mutual funds, and pension funds, they are 
considered as professional and sophisticated investors. Not only do these 
professional investors capture an increasing volume of loans, but they do so 
by using sophisticated algorithmic trading tools, which provide an unfair 
speed advantage over individual investors who are pushed out or left with 
“remnants” of less performing loans. 

In addition, P2P lending platforms were originally designed to act as 
online marketplaces that only matched lenders with borrowers but evolved 
over time into new intermediary roles, “performing essentially all tasks 
related to loan evaluation.”221 The platforms provide loan screening and loan 
pricing services, allowing lenders participating in P2P lending platforms to 
become more passive. Additionally, they operate secondary markets to 
mitigate the liquidity risk, and auto-investment tools and contingency funds 
to help lenders manage their credit risk. 
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Last, the replacement of traditional financial institutions by newer 
players poses new challenges, since both the borrowers and the lenders can 
be new players in this field who are prone to a variety of behavioral biases 
and heuristics that can create systemic discrimination against certain 
marginalized groups. More specifically, two different behavioral phenomena 
have been found to be influencing individuals using these platforms—
familiarity Bbas as well as stereotypes and discrimination. We review these 
two core biases studied in the traditional behavioral literature and discuss 
their implementations in the context of P2P lending. 

The study suggests several issues that undermine the Peer-to-Peer-
sharing utopic image: (1) involvement of professional investors and 
algotrading; (2) re-intermediation; (3) stereotypes and discrimination; and 
(4) familiarity bias. The following sections will elaborate in more details the 
contribution of each factor towards unfulfilling the “sharing” goal of these 
platforms. 

a.  Involvement of Professional Investors and Algotrading 

The romantic perception of P2P investments cracked as the identity of 
lenders was revealed.222 The entry of professional investors pushed non-
professional investors out of the P2P lending platforms and makes it 
challenging to generate profits from this investment channel. Not only do 
these big and professional investors capture an increasing volume of loans, 
but they do so by using algorithmic-trading tools, which provide an unfair 
speed advantage over ordinary and manual investors.223 

While the participation of institutional lenders improves platforms’ 
screening outcomes, the increasing heterogeneity in lenders’ sophistication 
also creates an adverse selection problem among lenders;224 because 
institutional lenders can typically identify and finance good loans before 
retail investors, institutional lenders’ participation may lower the average 
quality of loans available for retail lenders.225 

The professionalization of P2P platforms’ lenders has led to the 
introduction of algorithmic trading to the platforms. The usage of machine 
learning (“ML”) applications on P2P lending platforms can lead to 
unintended biases and, as a result, to discrimination. These biases can be 
hidden in algorithms, which are particularly relevant for lending markets. If 
ML algorithms produce biased results, then such social biases would be 
perpetuated in credit lending decisions, thereby limiting the financial 
resources that would be available to disadvantaged groups. Moreover, it was 
found that even when an ML model does not use a sensitive attribute (for 
example, race or gender) as an input, its prediction outcome (for example, 

 
222 Ofir & Tzang, supra note 205. 
223  Hongchang Wang & Eric Overby, How Does Algorithmic Trading Influence Investor 

Participation in Peer-to-Peer Online Lending Markets?, HAW. INT'L CONF. ON SYS. SCI. 3961, 3961 
(2020) https://scholarspace.manoa.hawaii.edu/items/a7f6b169-1737-4564-b0ab-99de17b8db30 [https:// 
perma.cc/WSF8-V7HB]; Nizan Geslevich Packin, Consumer Finance and Ai: The Death of Second 
Opinions?, 22 N.Y.U. J. LEGIS. & PUB. POL'Y 319 (2020) (using an empirical study to explore algorithmic-
trading tools and comparing consumers' approach toward those versus manual investors). 

224 Boris Vallée & Yao Zeng, Marketplace Lending: A New Banking Paradigm? 32 REV. FIN. STUD. 
1939, 1945 (2019) 

225 Id. at 1941. 
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default risk) can still be discriminatory with respect to a sensitive attribute if 
the input features are correlated with the other sensitive attributes.226 For 
example, Bertrand and Weill show that algorithmic trading preserves racial 
discrimination against Black borrowers, Asians, and Native Americans, due 
to the system’s reliance on Big Data.227 Furthermore, they show that 
algorithms also preserve other behavioral biases, such as social-ties bias.228 

b.  Re-intermediation 

P2P lending platforms were originally designed to act as online 
marketplaces that only matched lenders with borrowers, thereby 
disintermediating traditional intermediaries, but this by itself created an 
added social value. Over time, these platforms evolved into new 
intermediaries, and began performing essentially all tasks related to loan 
evaluation.229 

The rationale behind this shift can be explained by the theoretical model 
presented by Vallée and Zeng. In their model, “sophisticated investors can 
choose to become informed and perform additional screening at a cost, 
whereas unsophisticated investors buy all loans on offer as long as the 
average loan quality is high enough for them to break even.”230 The model 
predicts that when platform pre-screening costs are high, at its early days, 
investors optimally choose to perform less pre-screening tasks and disclose 
more information to investors. Under these conditions, the model predicts 
that “sophisticated investors will actively screen loans and pick only high-
quality ones, while unsophisticated investors will not participate in the 
market.”231 However, as the platform develops, “there comes a point at which 
its loan assessment becomes sufficiently accurate to attract unsophisticated 
investors, who fully rely on the platform’s judgment. The equilibrium then 
switches to one in which the platform does all the screening” 232 and 
distributes less information to investors. 

This change in the financial intermediary role of P2P lending platforms 
should be a special focus of financial regulators since it affects the risk 
allocation between the parties involved in P2P lending transactions. By 
providing screening, credit assessment, and matching services, platforms can 
reduce lenders’ transaction costs, increase their diversification, and mitigate 
adverse selection problems faced by lenders (who cannot assess the quality 
of borrowers ex ante).233 

 
226  Runshan Fu, Yan Huang & Param Vir Singh, Crowds, Lending, Machine, and Bias, 32 INFO. SYS. 

RSCH. 72, 73–74 (2021). 
227  Jérémie Bertrand & Laurent Weill, Do algorithms discriminate against African Americans in 

lending?, 104 ECON. MODELLING 1, 2 (2021). 
228  Yanying Li, Yue Ning, Rong Liu, Ying Wu & Wendy Hui Wang, Fairness of Classification Using 

Users’ Social Relationships in Online Peer-To-Peer Lending, in 2020 COMPANION PROC. WEB CONF. 
733–742 (2020). 

229 Balyuk & Davydenko, supra note 218, at 1. 
230 Id. at 2; Vallée & Zeng, supra note 224. 
231 Balyuk & Davydenko, supra note 218, at 3; Vallée & Zeng, supra note 224. 
232 Balyuk & Davydenko, supra note 218, at 2–3. 
233 The adverse selection risk is particularly high in the context of P2P lending due to platforms’ 

tendency to finance riskier projects (compared to traditional alternatives). Olena Havrylchyk, Regulatory 
Framework for The Loa-Based Crowdfunding Platforms 14, 23 (OECD, Working Paper No. 1513, 2018), 
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=ECO/WKP(2018)61&docLan
guage=En. 
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In addition to the social effect of the re-intermediation, a growing 
number of P2P lending platforms operate secondary markets, allowing 
lenders to liquidate their loans.234 Prominent examples include UK-based 
Zopa, which offers an internal secondary market called “Rapid Returns,”235 
and the largest platforms in the U.S., Lending Club and Prosper, which 
provide lenders the option of selling their loan shares before the maturity 
date through a third-party secondary market platform called Folio Investing 
(although Prosper shut it down in 2016).236 

The development of secondary markets for P2P loans improves lender 
liquidity and is thus essential for the market’s development.237 At the same 
time, however, it raises new challenges and concerns. The existing secondary 
markets are still limited in size and may create false perceptions about 
liquidity and investors’ ability to exit.238 In addition, the existence of these 
markets may raise concerns “about insider trading and market abuse.”239 
These concerns, combined with the essential role of secondary markets in 
the development of the P2P lending market, require regulators to pay close 
attention. In general, they should strive to ensure that there exists appropriate 
mechanisms to prevent and detect market manipulation practices and that the 
promotion of secondary-market services is not misleading.240 

c.  Discrimination and Stereotype Biases 

Stereotypes are generalizations about specific types of individuals that 
are shared by groups and serve as energy-saving devices. For instance, 
surveys have shown that Blacks, Asians, and Hispanics are seen as poorer, 
lazier, more violence-prone, less intelligent, less patriotic, and less willing to 
be self-supporting than Whites. These negative beliefs could lead to financial 
discrimination against members of stereotyped groups.241 

We suggest that this stereotypical-based financial discrimination, 
appearing in the context for P2P lending, is not promoting equality, as the 
sharing economy suggests, and may even widen existing socioeconomic 
disparities. While in some platforms, borrowers are not permitted to disclose 
information that reveals race, religion, gender, and other personal attributes, 
many borrowers do so anyways, using direct or indirect ways. Several 
studies have found that lenders are biased against different borrower 
characteristics.242 

 
234 See Olena Havrylchyk & Marianne Verdier, The Financial Intermediation Role of the P2P 

Lending Platforms, 60 COMP. ECON. STUD. 115, 122 (2018); FINANCIAL CONDUCT AUTHORITY, LOAN-
BASED (‘PEER-TO-PEER’) AND INVESTMENT-BASED CROWDFUNDING PLATFORMS: FEEDBACK ON OUR 

POST-IMPLEMENTATION REVIEW AND PROPOSED CHANGES TO THE REGULATORY FRAMEWORK 18 
(Consultation Paper CP18/20, June 2018). 

235 See Safeguard and Rapid Return Loans, ZOPA BLOG (June 24, 2013), https://blog.zopa.com 
/2013/06/24/safeguard_and_rapid_return_loans/. 

236 See Kevin Wack, Prosper Shuts Down the Secondary Market for Its Loans, AM. BANKER (Oct. 3, 
2016), https://www.americanbanker.com/news/prosper-shuts-down-the-secondary-market-for-its-loans. 

237 Nevertheless, the regulatory status of these secondary markets remained unclear in several 
jurisdiction and they were even forbidden in some countries. See Havrylchyk, supra note 233, at 21. 

238 See FINANCIAL CONDUCT AUTHORITY, supra note 234, at 32; U.S. DEP’T OF THE TREASURY, 
OPPORTUNITIES AND CHALLENGES IN ONLINE MARKETPLACE LENDING 35–36 (2016). 

239 See Havrylchyk, supra note 233, at 21. 
240 Id. at 22. 
241 Ofir & Tzang, supra note 205, at 27–28. 
242 Id. at 28; Ayal et al., supra note 209. 
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The main discrimination found in the literature is in racial contexts. For 
instance, Black borrowers are less likely to get loans than White borrowers 
with the same credit risk.243 More specifically, it was found that race, gender, 
and age do not influence the chances of getting a loan, although racial 
discrimination is manifested in the higher interest rates charged to certain 
borrowers.244 One study found that people who were cued to make lending 
decisions discriminated against White women and Black men when 
assessing applicants with similar financial histories.245 A recent study finds 
that African Americans, as well as Native Americans and Asian borrowers, 
are discriminated against in P2P lending platforms. The results indicate that 
these specific groups get higher loan rejection, higher loan spread, and 
shorter loan maturity.246 

Since borrowers are not required to disclose information that reveals 
race, religion, and gender, the two significant factors in the context of 
discrimination are the borrower’s geographical area and the borrower’s 
name. Areas that include more racial minorities or names that imply a 
particular racial or gender affiliation encourage this discrimination.247 This 
finding is supported by additional evidence that borrowers from areas with 
more Black residents receive higher interest rates.248 Similar results have also 
been found in India, where religion and caste-based discrimination are 
evident.249 

In addition to the place of residence and the borrower’s name to whom 
the lenders are exposed, the P2P lender is also exposed to the borrower’s 
writing style. Using slang words, abbreviations, and spelling errors were all 
associated with a higher probability of default. The problem is that poor 
spelling may be used as a proxy for different demographic characteristics, 
such as race, or in other cases may represent various disabilities (for 
example, dyslexia) rather than necessarily indicate relevant behavioral 
traits.250 

Although varying from place to place and not unequivocal, other 
“traditional” discrimination has also been observed. For example, P2P 
lenders are biased against young borrowers who are considered riskier and 

 
243  Enrichetta Ravina, Love & Loans: The Effect of Beauty and Personal Characteristics in Credit 

Markets 1, 2 (Feb. 2019) https://papers.ssrn.com/sol3/Papers.cfm?abstract_id=1107307 [https://perma 
.cc/45N2-NYFE].  

244 Enrichetta Ravina, Beauty, Personal Characteristics, and Trust in Credit Markets 1, 1 (Dec. 2007) 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=972801 [https://perma.cc/GF4C-6CN8]. 

245 S.K. Harkness, Discrimination in Lending Markets: Status and the Intersections of Gender and 
Race, 79(1) SOC. PSYCH. Q. 81, 83–84 (2016). 

246 Bertrand & Weill, supra note 227. 
247 Id. 
248  Michael S Padhi, The Effects of Peer-to-Peer (P2P) Lending on Competition, Discrimination, and 

Financial Stability, MPRC WORKING PAPERS (2017). 
249  Francesco D’Acunto, Pulak Ghosh, Rajiv Jain & ALberto G. Rossi, How Costly are Cultural 

Biases? Evidence from FinTech (2021), https://papers.ssrn.com/abstract=3736117 [https://perma.cc/JB3 
Q-NNCQ]. 

250 Michelle Seng Ah Lee & Jatinder Singh, Spelling Errors and Non-Standard Language in Peer-
to-Peer Loan Applications and the Borrower’s Probability of Default, in 17 PROC. CREDIT SCORING & 

CREDIT CONTROL CONF. 1 (2020); Nizan Geslevich Packin & Yafit Lev-Aretz, On Social Credit and the 
Right to Be Unnetworked, COLUM. BUS. L. REV. 339, 343, 364, 405 (2016) (discussing proxies ranging 
from slang and word choices such as "wasted", ways to write names, shopping habits, zip codes, online 
clicks, purchases of certain items, etc). 
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less likely to repay.251 In a different study, it was found that single-women 
borrowers paid 0.4% less interest than men, indicating a bias in favor of 
female borrowers.252 In contrast, in PPdai, a Chinese P2P lending platform, 
female borrowers pay higher interest but are funded more often and default 
less.253 Moreover, a recent study on P2P lending platforms in South Korea 
found clear age discrimination against young borrowers. On the other hand, 
the study found no gender discrimination.254 Additionally, a recent study on 
the Chinese P2P lending platform, Renrendai, indicates that female 
borrowers have to provide lenders with a higher rate of return to obtain a 
funding success rate comparable to their male peers. In other words, the 
results are indicating that female borrowers have been treated unfavorably 
by lenders in the P2P lending market.255 

d.  Familiarity bias 

The familiarity bias in financial and investment contexts occurs when 
investors’ portfolios are biased towards “familiar” assets, such as local firms 
or companies of which they are customers.256 In addition to that, social ties 
are connections among people that are used for sharing information, 
knowledge, feelings, and experiences. Familiarity bias is well connected to 
social ties—ties to others who are familiar to us.257 

When familiarity bias takes place in domestic settings, it is known as the 
“local bias.”258 For instance, investors are inclined to invest in companies 
located in their hometown due to a disproportionate amount of information 
they have about these firms.259 In an international financial context, 
familiarity bias is termed “home bias” and refers to investors’ tendency to 
favor investments in their domestic market.260 

All of the types of familiarity bias presented above are a source of 
concern in the context of P2P lending’s idea of equal distribution of wealth 
and sharing. Since lenders are exposed to borrower’s information, lenders 
may be affected by these biases, thus discriminating against people with 
fewer social ties, from certain areas, or with certain characteristics. This 
concern is exacerbated by the fact that, in many cases, lenders come from 

 
251  Yuliya Komarova Loureiro & Laura Gonzalez, Competition Against Common Sense: Insights On 

Peer-To-Peer Lending as a Tool to Allay Financial Exclusion, 33 INT’L J. BANK MKTG. 605, 612 (2015). 
252 Devin G. Pope & Justin R. Sydnor, What’s in a Picture? Evidence of Discrimination from Prosper. 

com, 46 J. HUM. RES. 53 (2011). 
253  Dongyu Chen, Xiaolin Li & Fujun Lai, Gender Discrimination in Online Peer-To-Peer Credit 

Lending: Evidence from a Lending Platform in China, 17 ELEC. COM. RSCH. 53, 78 (2017). 
254  Dongwoo Kim, Sexism and Ageism in a P2P Lending Market: Evidence from Korea, 7 J. ASIAN 

FIN., ECON. & BUS. 537, 539 (2020). 
255  Xiao Chen, Bihong Huang & Dezhu Ye, The Gender Gap in Peer-to-Peer Lending: Evidence 

from the People’s Republic of China 27 (Asian Dev. Bank Inst., Working Paper No. 977, 2019). 
256 Mark Grinblatt & Matti Keloharju, How Distance, Language, and Culture Influence 

Stockholdings and Trades, 56 J. FIN. 1053, 1054 (2001); Gur Huberman, Familiarity Breeds Investment, 
14 REV. FIN. STUD. 659, 660 (2001). 
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particular backgrounds (mostly wealthy and highly educated men).261 This 
may lead to a more limited distribution of wealth—among certain privileged 
groups that are similar and familiar to the capital owners. 

In fact, current empirical evidence indicates that familiarity bias exists 
in P2P lending. Lenders are more likely to fund borrowers who are similar 
to them in ethnicity, gender, occupation, or place of residence.262 More 
specifically, research shows that an increase of one-standard deviation in 
geographic distance is associated with 0.23 fewer bids.263 

Focusing on the aspect of social ties, several empirical projects analyzed 
the relations between loan outcomes and the online social ties of borrowers 
in the P2P market. Based on data of all funding requests in the Prosper 
platform, researchers tracked the correlation of borrowers’ success ex-post 
with data on the borrowers’ online “friendships” on the platform. The results 
show how borrowers with “friends” are more likely to have their loan 
requests funded and at lower interest rates.264 Since the applicants on P2P 
lending platforms may lack sufficient financial history for assessment, quite 
a few P2P lending service providers have been utilizing the applicants’ social 
relationships to improve the risk-prediction accuracy of loan applications. 
However, utilizing the information of applicants’ social relationships may 
introduce discrimination in prediction. 

The geographic structure of the U.S. that consists of different states 
creates a fertile ground for examining the impact and magnitude of home 
bias on the P2P market. A comprehensive study testing the effect of home 
bias on P2P lending was conducted based on data from Prosper platform as 
well. Since there are fifty states in the U.S., the simple likelihood of same-
state borrower and lender is one out of fifty or two percent. However, data 
suggests that 7% of P2P bids are within the same state. Furthermore, lenders 
in any specific state contributed a higher percentage of loans to borrowers 
from their state than to the general community.265 In the same vein, same-
state borrowers increase their odds of getting a bid by more than 14.6%.266 
In another study the borrower’s home state, as indicated in the borrower’s 
information, was repeated in the loan description. Results showed that 
repeating this “redundant” information was associated with more bids from 
home-state investors, consistent with a behavioral-familiarity bias 
explanation.267 Relatedly, a recent study found that lenders put in 105% more 
money when lending to local borrowers.268 

 
261  Yannis Pierrakis, Peer-to-Peer Lending to Businesses: Investors’ Characteristics, Investment 
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263 Gordon Burtch, Anindya Ghose & Sunil Wattal, Cultural Differences and Geography as 

Determinants of Online Prosocial Lending, 38 MIS Q. 773, 774 (2014). 
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The significant effect of familiarity bias and social ties on the P2P market 
is creating a decrease in the capital flow. A study that examined the flow of 
capital between countries on the non-profit lending platform Kiva found that 
“[t]he same factors that determine the level of bilateral trade or aid are also 
associated with biasing the capital flows in an online crowd financing 
platform where loan transactions have zero logistic costs.”269 This suggests 
that while these platforms hold promise to add flatness to the world system 
of finance, this flatness is embedded in a larger system of stable inequities 
that limit its effects and influences its development. 

 

III.  TOWARDS A THEORY OF STRUCTURAL REGULATORY 

ARBITRAGE 

A.  THE SHARING ECONOMY AS MARKET FAILURE 

We now turn to identify the common implications of the sharing 
economy. Let us begin with our main takeaways from the empirical research 
for each of the sectors explored, and the overarching conclusion that arises 
regarding the common myth. 

For the labor market, we have seen that despite the sharing-economy 
platforms’ attempts to create an image of a more egalitarian economy in 
terms of opportunities, conditions, and job well-being, the evidence presents 
an entirely different picture. The gig economy has, in fact, perpetuated 
several features from the traditional world of work, such as gender, racial, 
and age discrimination, among other biases. At the same time, the sharing 
economy has created a precarious world of work based on problematic 
algorithmic management and dangerous and unhealthy work characteristics 
that reward workers poorly in a way that certainly does not contribute to 
social equality. 

Moreover, the sharing economy has created a new problem in the labor 
market in the form of misclassification of workers, causing them to be left 
without social benefits, unemployment insurance, and essential employment 
protections. It is therefore highly doubtful, in our opinion, whether it can be 
said that the sharing economy does indeed cause distributive justice and 
reduce gaps in the labor market. The myth cannot hold here. 

For the housing market, we observed that contrary to the founding myth 
of accommodation-sharing companies, and Airbnb in particular, we have 
raised many doubts about their impact on a more equitable distribution of 
wealth. We have shown two significant negative externalities—rising 
housing and rental prices and accelerating gentrification processes—which 
undoubtedly harms lower socio-economic status people in big cities and 
intensifies social disparities. Furthermore, even if we ignore external 
repercussions, it is not clear whether there is equality within the Airbnb 

 
269  Pramesh Singh, Jayaram Uparna, Panagiotis Karampourniotis, Emoke-Agnes Horvat, Boleslaw 
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platform, given the abundant evidence pointing to the inferiority of hosts 
from disadvantaged backgrounds, capital investors, professionals taking 
over the market, and racial discrimination of guests. 

We attribute these adverse consequences to Airbnb’s ability to turn the 
fundamental failures of the housing market to its benefit. Short-term rentals, 
through an effective digital and accessible-to-all platform, allow exploitation 
of the mechanism of two monopolistic powers that characterize the 
American housing market: governments that control land uses by zoning by-
laws, and landowners who, subject to zoning and rent controls, control the 
price and actual uses of their properties where concentration of 
landownership allows big landowners to raise markups excessively. 

For the financing market, unsurprisingly, like the other markets, the 
evidence suggests that P2P lending platforms negatively impact the 
distribution of wealth in the financial market. The platforms do not seem to 
be able to increase the ability to get loans among disadvantaged groups. 
Instead, they perpetuate traditional discrimination and behavioral biases and 
perhaps even intensify them due to the entry of algorithmic trading. In 
addition, these platforms are being taken advantage of by smart repetitive 
institutional players, which further their ability to capture to themselves 
market surpluses. 

*** 

Overall, we identify three common features seen across the discrete 
sectors we surveyed. 

The first is the takeover of big or sophisticated stakeholders. Each of the 
markets began as an accessible-to-all platform but over time was taken by 
institutional interest holders. These smart and repetitive players, who know 
how to utilize the market advantages to their favor, run campaigns to halt 
regulatory intervention, regardless of the impact this has on others. They are 
able to strategically enjoy the common-action problem from which the vast 
majority of platform users (and non-users) suffer. In addition to that, they are 
able to sustain risks at a large scale. 

The second common feature is that the sharing economy allows a fertile 
ground for uncontrolled structural discrimination. It is prone to fall to 
stereotypes and other types of behavioral biases, and its effects are 
intensified due to the technological advantages on which all platforms are 
based. This is profoundly evidenced over all the examined markets. 

Lastly, we find the prevalence of unintended externalities that affect non-
participating parties, such as in the case of Airbnb’s effect on the regular 
housing market, or the growing competition gig workers present to regular 
workers. 

Extensively reviewing the actual impacts of the sharing economy on 
three of its leading markets—the gig economy, short-term rentals, and 
fintech lending—we showed that across a variety of markets, non-equalizing 
outcomes are constantly prevalent. In fact, sharing economies possess great 
threats to both efficiency and fair distribution. We argue that these widely 
documented negative implications should be identified as a market failure in 
which the sharing economy operates. 
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We argue that the common reason for the multiple manifestations of the 
sharing economy’s disruptive outcomes is the structural manipulation of 
protective market regulations. When done by individual parties, the practice 
of taking advantage of a gap between the economics of a deal and its 
regulatory treatment is usually referred to as regulatory arbitrage. The scale 
and types of strategic manipulations associated with the sharing economy 
should be recognized as a market failure of structural regulatory arbitrage. 
Viewed from a broader historical perspective, it can be argued that market 
developments depend on ongoing dynamics between existing legal 
frameworks and market actors, therefore the theory of structural regulatory 
arbitrage is important for understanding the emergence and change of market 
structures and industries generally. It should be stressed in this context that 
weaknesses in regulation are a normative assessment, but lawmakers may be 
willing, conscious, or apathetic toward them.270  

The accumulated evidence amounts to an unequivocal conclusion: the 
sharing economy incentivizes and rewards smart repetitive actors to exploit 
the weaknesses of the regulatory system. To remedy this, specific markets’ 
solutions are not enough, although we will offer several such ideas below. 
We contend that a conceptual regulatory shift must be adopted in order to 
overcome the sharing-economy market failure. The first step would be to let 
the myth go. 

B.  HOW TO REMEDY 

There is much discourse and robust literature discussing possible 
solutions to mitigate the distortions produced by the sharing economy. In this 
section, we review the solutions that have been proposed to correct the 
distortions of the sharing economy from a macro view of all markets. Then, 
we present selected examples of several solutions designed to address each 
specific market and examine whether they are expected to contribute to 
reducing the sources of inequality in each sector discussed in this Article. 

In general, the current debate regarding appropriate solutions ranges 
from those who strongly oppose regulation and trust the market power’s 
ability to solve failures to those who argue that the regulator must enforce 
the regulation dealing with the traditional equivalent sectors of the sharing-
economy  industry. In the middle, there are varied and innovative approaches 
that try to spot failures and challenge them specifically while developing a 
general but distinct regime for the sharing economy or using gradual 
regulations. In this way, it is possible to establish regulations that provide 
minimal protection without stifling innovation.271 

Those who oppose any type of regulation perceive the sharing economy 
as a source of equalizing qualities, both on the consumer and supplier sides. 
Hence, no regulation should be imposed to slow down these positive 
processes.272 Others do recognize the problems of the sharing economy but 

 
270 For a historical analysis of the advertising industry’s development vis-à-vis legal frameworks and 

their weaknesses (often conscious ones), see ANAT ROSENBERG, THE RISE OF MASS ADVERTISING: LAW, 
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271 CODAGNONE & MARTENS, supra note 99. 
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believe that the solutions should be based primarily on self and voluntary 
regulation of the platforms and, when appropriate, service providers.273 
Examples of self-regulation are models of peer regulation, self-regulatory 
organizations, and data-delegated regulation.274 On the other hand, as stated, 
some believe that market regulations or existing legislation should not be 
relied upon,275 and there is a necessity for regulation that will apply to the 
various parties taking part in the sharing economy according to their role—
suppliers, intermediaries, platforms, and so forth.276 

While public opinion cannot justify any type of regulation by itself, it 
can serve as a proxy for expected compliance and cooperation. However, a 
recent study examined American public opinion regarding regulating the 
sharing-economy industry.277 According to the analysis, most Americans 
support some local government regulation on the sharing-economy 
platforms. While more aggressive regulations like setting minimum prices 
for rides or home-sharing do not get much support, regulations related to 
suppliers’ backgrounds or imposition of tax requirements and local business 
licensing are widely supported. 

Different commentators consider variations in groups of stakeholders 
while comparing different types of regulation. Thus, according to one view, 
regulation should primarily protect platform workers, while consumer 
interests may be well aligned by deregulation.278 But another view supports 
consumer protection due to the impact of platforms’ dynamic pricing on the 
increase of inequality and, therefore, require government intervention in 
relation to essential and public goods or services.279 

One of the common problems of traditional markets, which is associated 
with sharing-economy platforms as well, is a tendency towards 
monopolization (for example, Uber and Airbnb). High monopoly prices lead 
to a deadweight loss of consumer welfare because output is lower and prices 
are higher than a competitive equilibrium. However, these prices raise the 
question of whether existing competition laws can solve this market failure 
properly. Commentators argue that existing competition law does not have 
much to contribute since the main monopolistic source of power is the data 
collected by the platforms. Instead, a data access regime should be created 
specifically for sharing-economy companies, thus solving the problem of 
new companies entering the market.280 

Lastly, since the sharing economy challenges the existing regulatory 
framework, as discussed in this Article, many out-of-the-box solutions are 
being offered. For example, one proposal is to develop a social license to 
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operate (“SLO”) for sharing-economy platforms, alongside formal 
regulation, as done in mining and forestry cases. The SLO framework 
produces community approval to operate, thus enabling the development of 
monitoring and measurement systems and creating an early warning system 
for the administration that helps to know when it is necessary to impose 
regulation and when not.281 In the following sub section we elaborate on the 
different out-of-the-box solutions offered for each one of the three specific 
sectors primarily examined in this Article. 

1.  Solutions for the Labor Market 

Given the fact that each market faces different issues that increase 
inequality, most of the academic discourse concentrates on market-focused 
solutions. A lively legal and legislative debate has arisen around the 
frameworks of sharing-economy work. Accordingly, the academic discourse 
presents a wide range and variety of solutions. The proposed solutions 
mainly deal with one fundamental question: how to solve the problem of 
misclassification, assuming that correct classification will lead to the 
resolution of most gig-economy problems. 

As noted, perhaps more than any other market, there is vast 
documentation of attempts to regulate gig work, and in particular, to regulate 
the issue of categorization stemming from the recognition of its 
shortcomings. The effort to find a solution began through courts when in a 
span of two years, three relatively similar lawsuits in California were brought 
against Uber, Lyft, and Grubhub. Although the courts dismissed the lawsuits, 
resulting in legal ambiguity, the discussion has raised many issues.282 As 
explained above, following the exceptional campaign by the gig-economy 
platforms, California Assembly Bill 5 (AB5) was diluted by Proposition 22. 
As of today, California’s gig workers do get some limited rights and 
protections, such as injury and road-accident insurance, subsidies for health 
services, and protection against discrimination and harassment.283 

Global experience also reveals limited, confused, and diverse responses. 
In Europe, a few countries have taken legislative measures to address the 
issue, while a large number have left the issue of categorization in the hands 
of the courts to determine.284 For example, in the UK, the court ruled that 
Uber drivers would be deemed employees.285 However, there are also some 
examples of special government regulation initiatives. In Spain and Italy, the 
coverage of employment protections has been extended to apply to couriers, 
and in France, the government established a special legal regime that requires 
platforms to respect a range of insurance and training obligations for 
workers.286 
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Another solution that does not include the legislature or the judiciary—
is the private regulation model documented in Germany. Under this model, 
status and working conditions are determined through negotiations and 
agreements between platforms and trade unions.287 However, it should be 
noted that given the problems of unionization and the lack of trade unions in 
many gig-economy sectors, it is often difficult to apply this model. 

In general, stakeholders relevant to the task of adapting regulation to the 
era of the gig economy are faced with four major regulatory dilemmas that 
are at the center of the debate: (1) whether online platforms mediating the 
supply and demand for gigs should be regulated differently from offline 
intermediaries performing the same function; (2) whether gig providers 
mediated by online platforms should be regulated differently from 
employees; (3) whether paid gigs should be regulated differently from 
unpaid gigs; and (4) whether providing gigs should be regulated differently 
from sharing goods.288 The answers can be placed on a scale. On the one 
side, those who support the current classification of gig workers as self-
employed alongside anchoring a limited number of protections and rights. In 
the middle, with the most support, is the group calls for the creation of a third 
and new working classification, between self-employed and employee, so 
that it applies to gig workers and imparts them important protections and 
workers’ rights while maintaining the flexibility gig work provides. On the 
other side of the scale are those who support expanding the current employee 
category so that it will apply to platform workers.289 

Scholars who support self-employed categorization will usually promote 
models similar to the Proposition-22 presented above. That is, classification 
as independent contractors, which confers maximum autonomy and 
flexibility alongside protections and minimum benefits such as accident 
insurance.290 Most of their arguments rely on the great value that workers 
attach to flexibility in gig work,291 alongside the fact that many of them work 
in several jobs simultaneously and therefore the current employment benefits 
are a costly and unnecessary burden on the employer.292 

The primary academic argument that supports the creation of a third 
classification claims that the dichotomous worker classification of employee 
or self-employed is irrelevant in the face of the new gig-work reality.293 There 
are several different suggestions for designing an intermediate category in 
the literature, some more beneficial to the employees and some more 
limited.294 The most quoted proposal is that of Harris and Krueger,295 who 
named the proposed intermediate category “independent workers.” 
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According to Harris and Krueger, “regardless of whether they work through 
an online or offline intermediary—would qualify for many, although not all, 
of the benefits and protections that employees receive, including the freedom 
to organize and collectively bargain, civil rights protections, tax withholding, 
and employer contributions for payroll taxes.”296 

In addition, because it is conceptually impossible to attribute the 
independent workers’ working hours to any single intermediary, these 
workers would not qualify for hours-based benefits, including overtime or 
minimum-wage requirements. Further, because independent workers would 
rarely, if ever, qualify for unemployment insurance benefits—given the 
discretion they have to choose whether to work through an intermediary—
they would not be covered by the program or be required to contribute taxes 
to fund that program.297 

The basic idea behind the initiation of a third classification is that this 
classification can solve the inefficiency caused by “wrong classification” to 
some extent. By classifying gig workers separately and giving them special 
protection, gig workers can be provided with protection suitable for the 
characteristics of their work. From the perspective of independent workers, 
because they lack independent bargaining power like employees, they need 
security provided by the government and employers. 

From the perspective of employers, adding a third classification can be 
useful as well. Since independent workers can create similar or identical 
benefits as employees with costs lower than or equal to that of employees, 
employers tend to lower the motivation of classifying independent workers 
as independent contractors for the sustainable development and long-term 
benefits of businesses.298 

Lastly, scholars who support the expansion of the employee category 
criticize the intermediate classification approach. First, practical experience 
from countries like Spain, Italy, and Canada, which have created an 
intermediate class, proves that this leads to confusion and under-intermediate 
classification, or alternatively to an application almost identical to the 
existing class of employees.299 Second, the problem, some argue, is not with 
the rigidity of the current employment relationship category, but rather with 
the desire of gig-economy employers to avoid the associated costs.300 Hence, 
proposed solutions should change default presumptions so that the default 
regarding most gig workers will be an employment relationship301 and ease 
some of the fiscal-institutional burdens (such as Social Security 
contributions).302 Imposing employment obligations will inevitably increase 
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prices and reduce platform profits, but it is a fair price to pay for a more 
egalitarian economy.303 

Overall, it is important to note that there are solutions to the problem of 
labor-market wealth distribution that are not directly related to the 
classification of workers. For example, it is argued that regulation of the 
product market, which is one that protects customers (for example, standards 
of service provision, permits, and licenses), may indirectly produce effective 
regulation of the labor market and balance the unequal power in the market, 
thus improving gig-work conditions. In this context, pressure and demand 
from customers for proper working conditions are also crucial for improving 
the conditions.304 Another solution is to strengthen antitrust regulation. 
According to this argument, the inequality between workers is largely caused 
by an increase in inequality in profits between companies, which reflects the 
power of the employer to determine wages. Although the solution to unequal 
bargaining power is not necessarily an antitrust solution, antitrust must play 
a key role.305 

2.  Solutions for the Short-Term Rentals Market 

Unlike the case of the labor market, high awareness of Airbnb’s impact 
on housing prices, housing availability, and gentrification has led many cities 
worldwide to respond with short-term rental policies. Hence, the practical 
experience is extensive in this field. However, most cities appear to be 
adopting relatively lenient regulatory policies, particularly in Europe and less 
so in the U.S., and there are almost no cases in which Airbnb activity has 
been banned.306 The regulatory policies led by cities are varied, so for 
example, while regulation in New York and Paris has tightened, regulation 
in London has loosened.307 

In general, policy regimes fall into four categories: (1) host 
accountability measures, such as zoning laws, licensing requirements, and 
tax structures; (2) adding restrictions on eligible hosts, length of rentals, and 
permissible locations; (3) increasing responsibility and enforcement by 
determining who bears the duty of compliance and who is liable for failure 
to comply; and (4) creating policies to address discrimination and diffuse the 
concentration of wealth along racial lines. However, because these policy 
regimes are fragmented and incomplete, current approaches fail to 
successfully prevent negative community effects of Airbnb.308 

It should be noted that enforcement of short-term rentals (“STRs”) 
regulations is difficult and may encourage illegal STRs activity. In addition, 
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regulations tend to be slow in responding to new types of technology. 
However, the lack of response in the face of the significant negative 
externalities of Airbnb’s activity is not a possibility.309 

Hence, scholars are trying to address the problem by formulating guiding 
principles for regulators. One suggestion offers four principles for 
regulation: (1) Until the establishment of well-organized regulatory systems, 
web-scraping should be used temporarily to garner data on platforms’ 
activity; (2) regulations restricting concentrations of holiday apartments in 
certain neighborhoods should be installed, and redistribution mechanisms 
should be considered (so that neighborhoods with few holiday apartments 
will have their share of profits); (3) general enforcement of regulations 
requires special staff, which can be funded through a fee for operating a 
holiday apartment; and (4) a distinction must be made in regulations between 
real Peer-to-Peer home-sharing and commercial operators.310 

Another recommendations suggests that without registering and 
licensing all Airbnb units, no strategy will be effective—that is, a host will 
be disallowed listing an accommodation without first registering with the 
local government and obtaining a license number.311 Other suggested policy 
principles are varied from protection on affordable housing stock, prevention 
of “hotelization” of residential neighborhoods, creating avenues for diversity 
of wealth accumulation, and eliminating opportunities to discriminate on 
home-sharing platforms.312 

Finally, it is worth mentioning the model of private-semi-voluntarily 
regulation driven by government initiatives. In this model, the government 
pressures Airbnb to design policies within the platform that will restrict host 
activity. A notable example is the “One Host, One Home” policy (“OHOH”). 
In this case, Airbnb, in partnership with local governments, launched a policy 
restricting hosts to register only one accommodation, thus leading to a 
decline in housing prices.313 Another example of similar regulation is the 
“primary residency” policy.314 These two policies emphasize the potential of 
integrated regulation (platform and administration), which may solve the 
enforcement and technological difficulties. 

3.  Solutions for the Finance Market 

The core objectives of financial regulation are efficiency, fairness, and 
stability.315 With the emergence of P2P lending platforms, financial 
regulators faced the challenge of resolving the tension between these 
objectives, while P2P lending platforms, like other innovative technologies 
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in the financial industry, grew exponentially.316 Regulators faced the 
challenge of determining how P2P lending platforms should be regulated—
that is, how to mitigate the risks faced by borrowers and lenders, as well as 
the financial stability risks posed by the platforms, without burdening market 
innovation. 

Furthermore, current U.S. and EU regulations are not specifically 
tailored to the P2P lending market but derive from traditional banking and 
lending regulations.317 Therefore, it is highly doubtful whether these 
unadjusted regulations can help prevent and correct distortions in the 
distribution of wealth and the increase of inequality caused by P2P lending, 
as discussed above.318 

Despite that, in the U.S., the Securities and Exchange Commission 
(SEC) intervened in the P2P lending market in its early days by issuing a 
cease-and-desist order against Prosper in November 24, 2008.319 In the order, 
the SEC determined that “[t]he financial instrument offered by Prosper meets 
the definition of an investment contract”320 (an investment of money in a 
common enterprise with profits to come solely from the efforts of others321), 
and that Prosper notes are securities.322 Consequently, since the financial 
products offered by Prosper were unregistered securities, the SEC concluded 
Propser violated Sections 5(a) and 5(c) of the Securities Act of 1933 and 
ordered Prosper to cease operation.323 This order, which required P2P lending 
platforms to comply with the SEC’s disclosure and registration requirements, 
led many market participants to either leave the U.S. market or cease 
operation. For example, Prosper ceased operation o July 13, 2009; Lending 
Club ceased operation from April 7 to October 13, 2008 to comply with the 
SEC’s requirements;324 Zopa withdrew from the U.S. market in 2008 due to 
“regulatory reasons”;325 and Loanio, formerly a leading competitor of 
Prosper and Lending Club, “ceased operation after filing its registration 
statement in 2009.”326 

In the following years, to address the regulatory uncertainty surrounding 
P2P lending platforms, the 2010 Dodd-Frank Wall Street Reform and 
Consumer Protection Act327 called for a government study, which resulted in 
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a 2011 report published by the Government Accountability Office 
(“GAO”).328 GAO’s conclusion suggested a wait-and-see approach, and, 
consequently, the status quo remained unchanged.329 

Unlike the U.S., wherein the SEC intervened in the early days of the 
market and required P2P lending platforms to comply with existing securities 
laws, in the UK, the Financial Conduct Authority (“FCA”) adopted a 
dialogue-based approach and intervened gradually. Since 2014, the FCA (1) 
initiated various informal guidelines (statements, discussion, and 
consultation papers) on P2P lending platforms to inform market participants 
about potential benefits, risks, and applicable regulations; (2) provided 
feedback to market participants regarding the regulatory implications of their 
businesses models; and (3) operated regulatory sandboxes, allowing selected 
platforms to test their new models on the market.330 

The FCA initiated an authorization regime, requiring every new platform 
entering the market after April 1, 2014 to receive full authorization and to 
have a minimum capital of £50,000.331 The minimum capital requirement 
was designed to ensure that platforms monitor and manage business and 
financial risks.332 In addition, the FCA imposed mandatory financial 
reporting requirements on authorized P2P lending platforms, requiring them 
to report either quarterly, biannually, or annually depending on the nature 
and size of their business,333 on their financial position, client money 
holdings, and loans they have arranged.334 The goal of these reporting 
requirements is to provide the FCA with information required to identify and 
monitor risks and trends in P2P lending. 

Both the SEC and the FCA protect lenders participating in P2P lending 
mainly through disclosure requirements aimed at ensuring that lenders have 
sufficient information to make informed investment decisions. However, 
mandatory disclosures cannot solve the market failure discussed in this 
Article. We claim that regulators should pay close attention to the changing 
scope of the intermediary role of P2P lending platforms, which transforms 
the risk allocation between the parties involved and to the discrimination 
caused by behavioral biases and discrimination arising from algorithmic 
trading.335 
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IV.  CONCLUSION 

The sharing economy was celebrated in utopian terms because it really 
represented the “garage culture” that was so meaningful in the creation of 
the American technological turn of the past decades. However, due to what 
we associate as structural market failure, the sharing economy equalizing 
myth is no longer prevalent. 

In this Article, we discussed extensive evidence showing that like many 
other myths, the sharing-economy equalizing myth also has a historical 
origin but not much on which to hold. In three of the leading sharing-
economy markets—the gig economy, short-term rentals, and fintech 
lending—non-equalizing outcomes are constantly present. In fact, sharing 
economies pose great threats to both efficiency and fair distribution. 

We identify three common implications of the sharing economy 
wherever it operates: (1) big or sophisticated stakeholders who take 
advantage of the regulatory system’s weaknesses; (2) uncontrolled 
discrimination practices; and (3) negative externalities on the non-sharing, 
traditional market. We argue that these widely documented negative 
implications should be identified as market failures in which the sharing 
economy operates. 

This market failure is structural regulatory arbitrage: the sharing 
economy incentivizes and rewards smart repetitive actors to exploit the 
weaknesses of the regulatory system. To remedy this, specific markets’ 
solutions are not enough, although we did offer several such ideas. We thus 
contend that a conceptual regulatory shift must be adopted in order to 
overcome the sharing-economy market failure. 


